12-23-93 

Vol.  58  No.  245 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington,  DC  20402 


OFFICIAL  BUSINESS 
Penalty  for  private  use,  $300 


'  id- 


Thursday 
December  23, 1993 


I  •  - 

■  ^  Oy 

"  Cl*  ? 

h  'y 

school 


BY 

Li  S. 

J  A  hi  0  5  iy^4 

...Hj  v^.*- 

LAW  l-IBHAF^y 


4c4c4i4i*4t**4i«4(4(4(*4()li4i3**DXGXT  S-^fG 

A  rp  BRIGH358B  DS  '  GBIBF 
BRIGHAM  YOUNG  UNIVERSITY 
LAU  LIBRARY  -  DOCS 
358  4RCB 
PROVO 


SECOND  CLASS  NEWSPAPER 

Postage  and  Fees  Paid 
U.S.  Government  Printing  Office 
(ISSN  0097-6326) 


UT  84602 


12-23-93 

Vol.  58  No.  245 
Pages  68015-68290 


Thursday 

December  23,  1993 


Briefings  mi  How  To  the  Federal  Register 

For  information  on  briefings  in  Washington.  DC,  see 
announcement  on  the  inside  cover  of  this  issue. 


II  Federal  Register  /  Vol.  58,  No.  245  /  Thursday,  December  23,  1993 


FEDERAL  REGISTER  Published  daily,  Monday  through  Friday, 

(not  published  on  Saturdays,  Sundays,  or  on  ofilcial  holidays),  by 
the  Office  of  the  Federal  Register,  National  Archives  and  Records 
Administration,  Washington,  DC  20408,  under  the  Federal  Register 
Act  (49  Stat.  500,  as  amended;  44  U.S.Q  Ch.  15)  and  the 
regulations  of  the  Administrative  Committee  of  the  Federal  Register 
(1  CFR  Ch.  I).  Distribution  is  made  only  by  the  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Washington,  DC 
20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by  ' 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general  ' 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filing  is  requested  by  the  issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Register  as  the  official  serial 
publication  established  under  the  Federal  Register  Act.  44  U.S.C 
1507  provides  that  the  contents  of  the  Federal  Register  shall  be 
judicially  noticed. 

The  Federal  Register  is  published  in  paper,  24x  microfiche  format 
and  magnetic  tape.  The  annual  subscription  price  for  the  Federal 
Register  paper  edition  is  $375,  or  $415  for  a  combined  Federal 
Register,  Federal  Register  Index  and  List  of  CFR  Sections  Affected 
(LSA).aubscription;  the  microffche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $353;  and  magnetic 
tape  is  $37,500.  Six  month  subscriptions  are  available  for  one-half 
the  annual  rate.  The  charge  for  individual  copies  in  paper  form  is 
$4.50  for  each  issue,  or  $4.50  for  each  group  of  pages  as  actually 
bound;  or  $1.50  for  each  issue  in  microfiche  form;  or  $175.00  per 
magnetic  tape.  All  prices  include  regular  domestic  postage  and 
handling.  International  customers  please  add  25%  for  foreign 
handling.  Remit  check  or  money  order,  made  payable  to  the 
Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account,  VISA  or  MasterCard.  Mail  to:  New  Orders,  Superintendent 
of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA  15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  58  FR  12345. 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR:  Any  person  who  uses  the  Federal  Register  and  Coda  of  Federal 

Regulations. 

WHO:  The  Office  of  the  Federal  Register. 

WHAT:  Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  vrith  a  focus  on  the  Federal  Register 
system  and  the  public's  role  in  the  development  of 
regulatioiu. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 
Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  Ending  aids  of  the  FR/CFR  system. 

WHY:  To  provide  the  public  «vith  access  to  information  necessary  to 

research  Federal  agency  regulations  which  directly  affect  diem. 

There  will  be  no  dismission  of  specific  agency  regulations. 


WASHINGTON,  DC 

(TWO  BRIEFINGS) 

WHEN:  January  13  at  9:00  am  and  1:30  pm 

WHERE;  Office  of  the  Federal  Register,  7th  Floor 

Conference  Room,  800  North  Capitol  Street 
NW,  Washington,  EIC  (3  blocks  north  of 
Union  Station  Metro) 

RESERVATIONS:  202-523-4538 


SUBSCRIPTIONS  AND  COPIES 

PUBLIC 

Subscriptions: 

- 

Paper  or  fiche 

202-783-3238 

Magnetic  tapes 

512-1530 

Problems  with  public  subscriptions 

512-2303 

Single  copiesdMck  copies: 

Paper  or  fiche 

783-3238 

Magnetic  tapes 

512-1530 

Problems  with  public  single  copies 

512-2457 

FEDERAL  AGENQES 

Subscriptions: 

Paper  or  fiche 

523-5243 

Magnetic  tapes 

512-1530 

Problems  with  Federal  agency  subscriptions 

523-5243 

For  ollwr  telephone  numbers,  see  the  Reader  Aids  section 

at  the  end  of  this  issue. 

Printed  on  recycled  piper  containing  100%  post  consumer  waste 


Contents 


Federal  Register 
Vol.  58,  No.  245 
Thursday,  December  23,  1993 


III 


Agency  for  Toxic  Substances  and  Disease  Registry 

NOTICES 

Hazardous  substances  releases  and  facilities;  public  health 
assessments  and  effects: 

Quarterly  listing,  68146 

Agricultural  Marketing  Service 
PROPOSED  RULES 
Cherries,  tart,  grown  in — 

Michigan  et  al.,  68065 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Commodity  Credit  Corporation 

See  Federal  Grain  Inspection  Service 

See  Forest  Service 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  68114 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Civil  Rights  Commission 
NOTICES 

Meetings;  State  advisory  committees: 

Hawaii,  68115 
Oklahoma,  68115  ^ 

Coast  Guard 

RULES 

Chemical  drug  and  alcohol  testing  of  commercial  vessel 
personnel;  information  collection  and  reporting,  68274 
Omnibus  Transportation  Employee  Testing  Act  of  1991: 
Workplace  drug  testing  programs;  management 
information  system,  68194 
PROPOSED  RULES 
Drawbridge  operations: 

Florida,  68093 
NOTICES 

Meetings:  ' 

New  York  Harbor  Traffic  Management  Advisory 
Committee,  68189 

Commerce  Department 

See  Export  Administration  Bureau 

See  Foreign-Trade  Zones  Board 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Committee  for  the  implementation  of  Textile  Agreements 
NOTICES 

Textile  and  apparel  categories: 

Export  visa  and  quota  requirements  for  certain  textile 
products  re-imported  from  various  countries 
following  repairs  and  alterations,  68122 

Commodity  Credit  Corporation 
RULES 

Loan  and  purchase  programs: 

Grains  and  similarly  handled  commodities 
Farmer-Owned  Reserve  Program  eligibility 
requirements;  correction,  68016 


Tobacco;  importer  assessments,  68017  —  « 

Comptroller  of  the  Currency 
PROPOSED  RULES 

Capital  adequacy;  national  banks,  deferred  tax  assets,  68065 
Defense  Department 

NOTICES 

Meetings: 

Defense  Intelligence  College  Board  of  Visitors,  68122 
Electron  Devices  Advisory  Group,  68122,  68123 

Defense  Nuclear  Facilities  Safety  Board 
NOTICES 

Recommendations: 

Defense  nuclear  facilities  complex;  maintaining  access  to 
nuclear  weapons  expertise,  68123 

Drug  Enforcement  Administration 
NOTICES 

Schedules  of  controlled  substances;  production  quotas: 
Schedules  I  and  II — 

1993  aggregate,  68157 

Education  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 

State  vocational  rehabilitation  services  program,  etc.; 
reporting  requirements,  68125 

Employment  and  Training  Administration 

NOTICES 

Federal-State  unemployment  compensation  program: 

State  employment  services  program;  acquisition,  use,  and 
disposition  of  real  property  by  States,  68158 

Employment  Standards  Administration 
RULES 

Federal  Employees’  Compensation  Act  and  Longshore  and 
Harbor  Workers’  Compensation  Act: 

Claims;  social  security  numbers  disclosure,  68031 

Energy  Department 

See  Energy  Efficiency  and  Renewable  Energy  Office 
See  Energy  Information  Administration 
See  Federal  Energy  Regulatory  Commission 
NOTICES 

Grant  and  cooperative  agreement  awards: 

Oregon  Energy  Department,  68128 

Energy  Efficiency  and  Renewable  Energy  Office 
NOTICES 

Consumer  product  test  procedures:  waiver  petitions: 

Amana  Refrigeration,  Inc.,  68130 
Carrier  Corp.,  68131,  68133 
Ducane  Co.  Inc.,  68134 
Lennox  Industries  Inc.,  68136,  68137 
Trane  Co.,  68138 

Energy  Information  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  68128 


IV 


Federal  Register  /  Vol.  58,  No.  245  /  Thursday,  December  23,  1993  /  Contents 


Crude  oil  and  refined  petroleum  product  information; 
revision  and  comment  solicitation,  68129 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 

promulgation;  various  States;  and  air  quality  planning 
purposes;  designation  of  areas; 

Colorado.  68036 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 

promulgation;  various  States;  and  air  quality  planning 
purposes;  designation  of  areas: 

Colorado,  68094 
NOTICES 

Environmental  statements;  availability,  etc.: 

Agency  statements — 

Comment  availability,  68142 
Weekly  receipts,  68143 

Meetings:  ^ 

Biotechnology  Science  Advisory  Committee  et  al.,  68144 
Pesticide  programs: 

State  pesticide  residue  removal  compliance  programs, 
68145 

Pesticides;  emergency  exemptions,  etc.; 

Benomyl,  68144 

Executive  Office  of  the  President 

See  Presidential  Documents 

See  Trade  Representative,  Office  of  United  States 

Export  Administration  Bureau 

RULES 

Export  licensing: 

Validated  license  requirements  based  on  missile  or 
chemical  and  biological  weapons  end-uses;  U.S. 
persons  activities;  guidance  availability,  68029 

Farm  Credit  Administration 

PROPOSED  RULES 
Farm  credit  system: 

Organization,  general  provisions,  and  disclosure  to 
shareholders;  miscellaneous  amendments.  68069 

Federal  Aviation  Administration 
RULES 

Airworthiness  directives: 

Allison,  68025 
McDonnell  Douglas,  68026 
Piper,  68028 

Omnibus  Transportation  Employee  Testing  Act  of  1991: 
Anti-drug  program  for  personnel  engaged  in  specified 
aviation  activities,  68198 
Workplace  drug  testing  programs;  management 
information  system,  68194 

Federal  Communications  Commission 

RULES 

Common  carrier  services: 

Domestic  satellite  service;  licensing  policies  and 
procedures,  68053 

Organization,  functions,  and  authority  delegations: 

Chief,  Field  Operations  Bureau,  68053 
Radio  services,  special: 

Private  radio  services;  burdensome  regulations 
reexamination,  68061 


Federal  Emergency  Management  Agency 

RULES 

Flood  elevation  determinations: 

Arizona  et  al.,  68047 
Arkansas  et  al.,  68040 
Connecticut  et  al.,  68050 
Florida  et  al..  68042,  68044 
Kansas  et  al..  68045 
PROPOSED  RULES 

Flood  elevation  determinations: 

Florida  et  al.,  68101 
Texas,  68105 

Federal  Energy  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 

Arkla  Energy  Resources  Co.,  68140 
CNG  Transmission  Corp.,  68140 
Florida  Gas  Transmission  Co.,  68140 
Granite  State  Gas  Transmission,  Inc.,  68141 
Iowa  Southern  Utilities  Co.,  68141 
Northern  Border  Pipeline  Co.,  68141 
Tennessee  Gas  Pipeline  Co..  68142 
Wyoming  Interstate  Co.,  Ltd.,  68142 

Federal  Grain  Inspection  Service 

RULES 

Grain  standards; 

Rice,  68015 

Federal  Highway  Administration 
RULES 

Omnibus  Transportation  Employee  Testing  Act  of  1991: 
Qualifications  of  drivers;  recordkeeping  and  reporting 
requirements  for  controlled  substances  testing  data, 
68220 

Omnibus  Transportation  Employee  Testing  Act  of  1991: 
Workplace  drug  testing  programs;  management 
information  system,  68194 

Federal  Maritime  Commission 
NOTICES 

Agreements  filed,  etc.,  68145 

Federal  Railroad  Administration 

RULES 

Omnibus  Transportation  Employees  Testing  Act  of  1991: 
Control  of  alcohol  and  drug  misuse  in  railroad 
operations;  reporting  requirements,  68232' 
Omnibus  Transportation  Employee  Testing  Act  of  1991: . 
Workplace  drug  testing  programs;  management 
information  system.  68194 

Food  and  Drug  Administration 
NOTICES 

Debarment  orders: 

Long,  Susan  M..  68147 

Foreign-Trade  Zones  Board 
NOTICES 

Applications,  hearings,  determinations,  etc.: 

Florida.  68115 
Tennessee  et  al.,  68115 
Texas 

'  Shell  Oil  Co.;  crude  oil  refinery  and  petrochemical 
complex,  68116 
Virginia 

Merck  &  Co.;  pharmaceutical  plant.  68116 


V 


.  .  .  ^  tT  '  ;  V  -  is  -  ’  ■  '  - '  •  ' 

Federal  Register  /  Vol.  58,  No.  245  /  Thursday,  liecember  23,  1993  /  Contents 


Forest  Service 

NOTICES 

Appealable  decisions;  legal  notice: 

Northern  region,  68114 

Health  and  Human  Services  Department 

See  Agency  for  Toxic  Substances  and  Disease  Registry 
■See  Food  and  Drug  Administration 
See  Health  Care  Financing  Administration 
See  Public  Health  Service 

Health  Care  Financing  Administration 

NOTICES 

Commission  on  OfBce  Laboratory  Accreditation;  approval, 
68148 

Health  Resources  and  Services  Administration 

See  Public  Health  Service 

Housing  and  Urban  Development  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 

Excess  and  surplus  Federal  property,  68152 
Meetings: 

Occupancy  Standards  in  Public  and  Assisted  Housing 
Task  Force,  68153 

immigration  and  Naturalization  Service 

RULES 

Immigration: 

Nonimmigrants  bearing  Iraqi  and  Kuwaiti  travel 
documents;  registration  and  Rngerprinting 
requirements  removal,  68524 
NOTICES 
Immigration: 

Nonimmigrants  bearing  Iraqi  and  Sudanese  travel 
documents;  registration  and  Hngerprinting 
requirements,  68157 

interior  Department 

See  Land  Management  Bureau 

Internal  Revenue  Service 
RULES 

Employment  taxes  and  collection  of  income  taxes  at 
sources: 

Tax  liabilities;  reporting  and  deposit,  68033 
Income  taxes: 

Employer  social  security  taxes  paid  on  employee  tips; 
credit,  68033 
PROPOSED  RULES 
Income  taxes: 

Employer  social  security  taxes  paid  on  employee  tips; 
credit;  cross-reference,  68091  ^ 

Procedure  and  administration: 

Civil  actions  by  persons  other  than  taxpayers,  68092 

International  Trade  Administration 

NOTICES 

Antidumping: 

Mechanical  transfer  presses  from — 

Japan,  68117 
Silicon  metal  from — 

China,  68119 

Applications,  hearings,  determinations,  etc.: 

'  Energy  Department  et  al.,  68120 
Rutgers  University,  68120 


University  of — 

Minnesota  et  al.,  68120 
Washington  University,  68121 

Interstate  Commerce  Commission 

PROroSED  RULES 
Tariffs  and  schedules: 

Special  tarifr  authorities  authorizing  customer  account 
codes  publication  in  tarifrs;  reconsideration 
Withdrawn,  68108 

Justice  Department 

See  Drug  Enforcement  Administration 
See  Immigration  and  Naturalization  Service 

Labor  Department 

See  Employment  and  Training  Administration 
See  Employment  Standards  Administration 
See  Workers*  Compensation  Programs  Office 

Land  Management  Bureau 
NOTICES 

Environmental  statements;  availability,  etc.:  . 

Fort  Cady  Minerals  Corp.  borate  solution  mining  project, 
CA,  68154 

Realty  actions;  sales,  leases,  etc.: 

Montana,  68154 
Utah,  68155 
Survey  plat  filings: 

New  Mexico,  68155 
Wyoming,  68156 

Withdrawal  and  reservation  of  lands: 

Arizona,  68156 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Meetings: 

Challenge  and  Advancement  Advisory  Panel,  68169 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  safety  standards;  exemption  petitions,  etc.: 
Solectria  Corp.,  68189 

National  Oceanic  and  Atmospheric  Administration 
RULES 

Fishery  conservation  and  management: 

Ocean  salmon  off  coasts  of  Washington,  Oregon,  and 
California,  68063 
PROPOSED  RULES 

Endangered  and  threatened  species: 

Deer  Creek  summer  steelhead —  • 

Critical  habitat  designation,  68108 
Fishery  conservation  and  management: 

Atlantic  swordfish,  68109 

National  Science  Foundation 

NOTICES 

j  Grants  and  cooperative  agreements;  availability,  etc.: 
Undergraduate  education  and  human  resources 
directorate,  68169 
Meetings: 

Geosciences  Special  Emphasis  Panel,  68170 
International  Programs  Special  Emphasis  Panel,  68170 
Mechanical  and  Structural  Systems  Special  Emphasis 
Panel.  68170 


VI 


Pethral  Register  /  VoL  58,  Na  245  /  Thursday,  December  23,  1993  /  Contents 


Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements:  availability,  etc.: 

Iowa  Electric  Light  ft  Power  Co..  68179 
Generic  letters: 

Standards  for  protection  against  radiation.  68170 
Meetings: 

Reactor  Safeguards  Advisory  Committee 
Proposed  schedule.  68180 
Applications,  hearings,  determinations,  etc.: 

Gulf  States  Utilities  Entergy  Corp.  et  al..  68182 
Tennessee  Valley  Authority,  68182 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

Presidential  Documents 
PROCLAMATIONS 
Imports  and  exports: 

NAFTA;  tariff  schedule  implementation  (Proc.  6641) 
Correction,  68191 
Special  observances: 

National  Law  Enforcement  Training  Week  (Proc.  6643), 
68287 

AOMINtSTRATIVE  ORDERS 

Uruguay  Round  of  Multilateral  Trade  Negotiations; 

Executive  summary  of  benefits  to  U.S.  (Memorandum 
of  December  15,  1993) 

Correction,  68191 

Public  Health  Service 

See  Agency  for  Toxic  Substances  and  Disease  Registry 

See  Food  and  Drug  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  68151 

Research  and  Special  Programs  Administration 

RULES 

Omnibus  Transportation  Employee  Testing  Act  of  1991: 
Workplace  drug  testing  programs;  management 
information  system,  68194 
Pipeline  safety: 

Omnibus  Transportation  Employee  Testing  Act  of  1991 — 
Drug  and  alcohol  testing  data,  information  collection 
and  reporting,  68258 

Securities  and  Exchange  Commission 

PROPOSED  RULES 
Investment  companies: 

Open-end  management  companies  issuing  multiple 
classes  of  shares,  exemption;  multiple  class  and 
master-feeder  funds  disclosure,  68074 
NOTICES 

Self  regulatory  organizations: 

Clearing  agency  registration  applications — 

MBS  Clearing  COrp.,  68183 
Self-regulatory  organizations;  proposed  rule  changes: 

PacIHc  Sto(^  Exchange,  Inc..  68184,  68185 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 

Illinois  et  al..  68186 

Textile  Agreements  Implementation  Committee 
See  Committee  for  the  Implementation  of  Textile 
Agreements 


Toxic  Substances  and  Disease  Registry  Agency 

See  Agency  for  Toxic  Substances  and  Disease  Registry 

Trade  Representative,  Office  of  United  States 

NOTICES 

North  American  Free  Trade  Agreement  (NAFTA): 
Accelerated  tariff  elimination  provision  implementation, 
68186 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  Federal  Railroad  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Research  and  Special  Programs  Administration 

RULES 

Omnibus  Transportation  Employee  Testing  Act  of  1991: 
Workplace  drug  testing  programs;  management 
information  system,  68194 

Treasury  Department 

See  Comptroller  of  the  Currency 

See  Internal  Revenue  Service 

Workers’  Compensation  Programs  Office 

RULES 

Federal  Employees*  Compensation  Act  and  Longshore  and 
Harbor  Workers’  Compensation  Act: 

Claims;  social  security  numbers  disclosure.  68031 


Separate  Parts  In  This  issue 
Part  il 

Department  of  Transportation,  Federal  Aviation 

Administration,  Federal  Highway  Administration. 
Federal  Railroad  Administration,  Research  and  Special 
Programs  Administration,  and  United  States  Coast 
Guard.  68194 

Part  ill 

Department  of  Transportation,  Federal  Aviation 
Administration.  68198 

Part  IV  . 

Department  of  Transportation.  Federal  Highway 
Administration,  68220  l 

Part  V 

Department  of  Transportation,  Federal  Railroad 
Administration,  68232 

Part  VI 

Department  of  Transportation,  Research  and  Special 
Programs  Administratirm,  68258 

Part  VII 

Department  of  Transportation.  United  States  Coast  Guard. 
68274 

Part  VWI 

The  President.  68287 


Federal  Register  /  Vol.  58,  No.  245  /  Thursday,  December  23,  1993  /  Contents 


vn 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  and  finding  aids,  appears  in  the  Reader 
Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Elef:tronic  Bulletin  Board  service  for  Public  Law 
numbers  and  Federal  Register  finding  aids  is  available  on 
202-275-1538  or  275-0920. 


vm 


Federal  Regteter  /  Vol.  58,  No.  24S  /  Thursday,  December  23,  1093  /  Contents 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 


A  cumulative  Kst  of  the  parts  affected  this  month  can  be  fourxJ  in  the 
Reader  Aids  sectkm  at  ttw  end  of  this  issue. 


3CFR 

Admlnistretiont  Orders 
MemorsfMlufns. 

December  15. 1993...:r....68191 
Proclamations: 

5365  (See  Proc. 


6643 . 

. 68289 

7  CFR 

68 . 

. 68015 

1421 . 

. 60016 

1464 . 

. 68017 

Proposed  Ruiss: 

930 . 

.....i.imniK 

8  CFR 

264 . 

. 68024 

12  CFR 

Proposed  Rules: 

3 . 

. 68065 

611 . 

. 68069 

618 . 

. 68069 

620 . 

. 68069 

14  CFR  _ 

39  (3  documents) . 

_ _ 68025, 

68026,68028 

121  (2  documents)... 

_ _ 68194, 

66198 

ISCFft 

778 . . . 

. 68029 

17  CFR 

Proposed  Rules: 

230 . 

_ 68074 

239 . . . 

. . 68074 

270 . 

_ 68074 

274 . 

. 68074 

20  CFR 

10 . 

. 68031 

702 . 

. 68031 

26  CFR 

1 . 

. 68033 

31 . 

. 68033 

602 . 

. . 68033 

Proposed  Rules: 

1 . 

. 68091 

301 . 

. 68092 

33  CFR 

Proposed  Ruiss: 

117 . 

. 68093 

40  CFR 

52 . 

. 68036 

81 . 

. 68036 

Proposed  Rules: 

52 . 

_ 68094 

81 . 

. 68094 

44  CFR 

65  (4  documents).... 

. 68039, 

68041,66043.68044 

67  (2  documents).... 

. 68046, 

68049 

Proposed  Ruiss: 

67  (2  documents).... 

_ 68101, 

68105 

46CFR 

16  (2  documents).... 

_ 68194, 

68274 

25 . „.68053 

00 . . 68061 

87 . 68061 

94 . 68061 

49  CFR 

199  (2  documents) . 66194, 

68258 

217  (2  documents) _ 68194, 

66232 

219  (2  documents) . 68194, 

68232 

391  (2  documents) . ,.68194, 

68220 


Proposed  Rutss: 

1312 . „..6810e 

50  CFR 

661 . :::.„..68063 

Proposed  Ruiss: 

227 . 68108 

630 . . ; _ 68109 


47  CFR 

0 . . 

2 . 


.68053 

.68053 


Rules  and  Regulations 


Faderal  Ragiatw 

VoL  58,  No.  245 
Thursday,  December  23,  1993 


68015 


This  section  of  the  FEDERAL  REGISTER 
contains  reguiatory  documents  having  general 
applicabiiity  and  legal  effect  most  of  which 
are  keyed  to  and  codified  In  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  Hsted  In  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Federal  Grain  Inspection  Service 
7  CFR  Part  68 

United  States  Standards  for  Rice 

agency:  Federal  Grain  Inspection 
Service,  USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Federal  Grain  Inspection 
Service  (FGIS)  is  revising  the  United 
States  Standa^  for  Rou^  Rice,  Brown 
Rice  for  Processing,  and  Milled  Rice  by 
establishing  a  special  grade  for  aromatic 
(scented)  rice. 

EFFECTIVE  DATE:  December  23. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Wollam,  FGIS,  USDA,  room 
0624  South  Building,  P.O.  Box  96454, 
Washington,  DC,  20090-6454,  telephone 
(202)  720-0292. 

SUPPLEMENTARY  INFORMATION:  The 

authority  to  exercise  the  functions  of  the 
Secretary  of  Agriculture  contained  in 
the  Agricultural  Marketing  Act  of  1946, 
as  amended  (7  U.S.C.  1621-1627), 
concerning  inspection  and 
standardization  activities  related  to 
grain  and  similar  commodities  and 
products  thereof  has  been  delegated  to 
the  Administrator,  Federal  Grain 
Inspection  Service  (7  U.S.C.  75a;  7  CFR 
68.5). 

Executive  Order  12291 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
imder  Executive  Order  12778,  Qvil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
final  rule  will  not  preempt  any  State  or 
local  laws,  regulations,  or  policies, 
imless  they  present  an  irreconcilable 
conflict  with  this  rule.  There  are  no 


administrative  procedures  which  miist 
be  exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  this  rule. 

Regulatory  Flexibility  Act  Certification 

David  R.  Galliart,  Acting 
Administrator,  FGIS,  has  determined 
that  this  final  rule  will  not  have  a 
si^ficant  economic  impact  on  a 
sxibstantial  nmnber  of  small  entities 
because  those  persons  who  apply  the 
standards  and  most  users  of  me 
inspection  services  do  not  meet  the 
requirements  for  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act 
(5  U.S.C  601  et  seq.).  Further,  the 
standards  are  applied  equally  to  all 
entities. 

Background 

On  January  11, 1993,  FGIS  proposed 
in  the  Federal  Register  (58  FR  3511)  to 
revise  the  United  States  Standards  for 
Rice.  Specifically,  FGIS  proposed  to 
revise  the  United  States  Standards  for 
Rough  Rice,  Brown  Rice  for  Processing, 
and  Milled  Rice  by  establishing  a 
special  grade  for  aromatic  (scented)  rice 
and  eliminating  the  requirement  that 
rough  rice  and  brown  rice  for  processing 
must  contain  more  than  25  percent  of 
whole  kernels  in  order  to  be  classed  as 
long  grain,  medium  grain,  short  grain,  or 
mixed  rough  rice  or  brown  rice  for 
processing. 

Comment  Review 

During  the  90-day  comment  period 
ending  April  12, 1993,  FGIS  received  a 
total  of  14  comments  from  various 
'  segments  of  the  rice  indxistry,  including 
pioneers,  researchers,  inspectors, 
millers,  and  foreign  buyers.  The 
following  paragraphs  address  comments 
received  regar^g  the  proposed 
changes. 

Special  Grade  for  Aromatic  Rice 

Twelve  individuals  or  groups 
commented  on  the  proposal  to  establish 
a  special  grade  for  aromatic  rice.  Most 
of  the  commenters  expressed  concern 
about  the  effect  that  establishing  a 
special  grade  for  aromatic  rice  would 
have  on  the  eligibility  of  aromatic  rice 
for  price  support  loans.  In  the  March  18, 
1993,  Federal  Registn  (58  FR  14495), 
the  Agricultural  Stabilization  and 
Conservation  Service  (ASCS)  published 
an  interim  rule  that  made  a  munber  of 
regulatory  changes  with  respect  to  price 
support  loans.  One  change  provided 
that  rice  assigned  a  special  grade  would 


no  longer  be  eligible  for  warehouse 
support  loans.  As  a  result  of  ASCS’ 
interim  rule,  commenters  urged  FGIS  to 
postpone  establishing  a  special  grade  for 
aromatic  rice  until  it  becomes  clear  that 
aromatic  rice  producers  would  not  be 
denied  price  support  loans. 

On  November  4, 1993,  ASCS 
published  a  final  rule  in  the  Federal 
Register  (58  FR  58739)  that  exempted 
aromatic  rice  from  the  price  support 
loan  restrictions  for  rice  with  a  special 
grade  designation.  This  action 
effectively  resolves  the  outstanding 
questions  regarding  aromatic  rice. 
Accordingly,  the  proposed  special  grade 
for  aromatic  rice  is  adopted  as  a  final 
rule  without  change. 

Revising  the  Class  Definitions  for  Rough 
Rice  and  Brown  Rice  for  Processing 

FGIS  received  three  comments 
regarding  the  proposal  to  eliminate  the 
requirement  that  rough  rice  and  brown 
rice  for  processing  must  contain  more 
than  25  percent  of  whole  kernels  in 
order  to  be  classed  as  long  grain, 
medium  grain,  short  grain,  or  mixed 
rough  rice  or  brown  rice  for  processing. 
Only  one  commenter  supported  the 
proposal.  The  other  two  commenters 
were  strongly  opposed  to  the  proposed 
action.  They  felt  that  eliminating  the 
requirement  may  "worsen  the  quality" 
of  U.S.  rice.  FGIS  believes  that  the 
proposed  action  would  not  have  a 
noticeable  effect  on  rice  quality  or 
marketability.  But,  FGIS  is  concerned 
that  the  action  may  inadvertently  harm 
the  reputation  of  the  U.S.  rice.  To  avoid 
any  such  negative  consequences,  FGIS 
has  determined  that  this  proposal 
should  not  be  adopted  at  this  time. 

Final  Action 

Based  on  current  market  needs,  FGIS 
is  revising: 

1.  Section  68.212  by  adding  a  new 
paragraph  (e)  that  de^es  aromatic 
rou^  rice. 

2.  Section  68.213  by  adding  a  new 
paragraph  (f)  that  defines  aromatic 
rough  rice. 

3.  Section  68.263  by  adding  a  new 
paragraph  (d)  that  defines  aromatic 
brown  rice  for  processing. 

4.  Section  68.264  by  adding  a  special 
grade  designation  for  aromatic  brown 
rice  for  processing  rice. 

5.  Se<^on  68.315  by  adding  a  new 
paragraph  (f)  that  de^es  aromatic 
mill^  rice. 
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6.  Section  68.316  by  adding  a  special 
grade  designation  for  aromatic  mWed 
rice. 

List  of  Subjects  in  7  CFR  Part  M 

Administration  practice  and 
procedures.  Agricultural  commodities, 
Rice. 

For  reasons  set  forth  in  the  preamble, 

7  CFR  part  68  is  amended  as  follows: 

PART  6&-REGULATIONS  AND 
STANDARDS  FOR  INSPECTION  AND 
CERTIHCATION  OF  CERTAIN 
AGRICULTURAL  COMMODITIES  AND 
THEIR  PRODUCTS 

1.  The  authority  citation  for  part  68 
continues  to  read  as  follows: 

Authority:  Secs.  202-208, 60  Stat  1087,  as 
amended  (7  U.S.C  1621  et  seq.). 

Subpart  C — United  States  Standards 
for  Rough  Rice 

Subpart  D— United  States  Standards 
for  Brown  Rice  for  Processing 

Subpart  E— United  States  Standards 
for  Milled  Rice 

2.  Section  68.212(e)  is  added  to  read 
as  follows: 

168.212  Special  gradea  and  requiramenta. 
***** 

(e)  Aromatic  rough  rice.  Aromatic 
rough  rice  shall  be  special  varieties  of 
rice  (Oryza  sativa  L.  scented)  that  have 
a  distinctive  and  characteristic  aroma; 
e.g.,  basmati  and  jasmine  rice. 

3.  Section  68.213  is  revised  to  read  as 
follows: 

168.213  Special  grade  dealgrtadon. 

The  grade  designation  for  infested, 
parboiled,  smutty,  glutinous,  or 
aromatic  rough  rice  shall  include, 
following  the  class,  the  word(s) 
"Infested,”  "Parboiled  Light,” 
"Parboiled,”  "ParboUed  Dark,” 
"Smutty,”  "Glutinous,”  or  "Aromatic,” 
as  warranted,  and  all  other  information 
prescribed  in  §  68.211. 

4.  Section  68.263(d)  is  added  to  read 
as  follows: 

168.263  Special  grades  and  special  grade 
requirements. 

***** 

(d)  Aromatic  brown  rice  for 
processing.  Aromatic  brown  rice  for 
processing  shall  be  special  varieties  of 
rice  (Oryza  sativa  L.  scented)  that  have 
a  distinctive  and  characteristic  aroma; 
e.g.,  basmati  and  jasmine  rice. 

5.  Section  68.264  is  revised  to  read  as 
follows: 


168.264  Special  grade  designation. 

The  grade  designation  for  parboiled, 
smutty,  glutinous,  or  aromatic  brown 
rice  for  processing  shall  include, 
following  the  class,  the  word(s) 
"Parboil^,”  "Smutty,”  "Glutinous,”  or 
"Aromatic,”  as  warranted,  and  all  other 
information  prescribed  in  §68.262. 

6.  Section  68.315(f)  is  added  to  read 
as  follows: 

168.315  Speciai  grades  and  special  grade 
requirements. 

***** 

(f)  Aromatic  milled  rice.  Aromatic 
milled  rice  shall  be  special  varieties  of 
rice  (Oryza  sativa  L.  scented)  that  have 
a  distinctive  and  characteristic  aroma: 
e.g.,  basmati  and  jasmine  rice. 

7.  Section  68.316  is  revised  to  read  as 
follows: 

{68.316  Special  grade  designation. 

The  grade  designation  for  coated, 
granulated  brewers,  parboiled, 
tmdermilled,  glutinous,  or  aromatic 
milled  rice  shall  include,  following  the 
class,  the  word(s)  "Coated.” 
"Granulated,”  "Parboiled  Light,” 
"Parboiled,”  "Parboiled  Dark,” 
"Undermilled,”  "Glutinous,”  or 
"Aromatic,”  as  warranted,  and  all  other 
information  prescribed  in  §  68.314. 

Dated:  December  16, 1993. 

David  R.  Galliart, 

Acting  Administrator. 

[FR  Doc  93-31296  Filed  12-22-93;  8:45  am] 
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Commodity  Credit  Corporation 

7  CFR  Part  1421 
RIN  0560-AD31 

Price  Support  Loan  Requirements; 
Farmer  Owned  Reserve  Program 
Eligibility  Requirements;  Correction 

agency:  Commodity  Credit  Corporation, 
USDA. 

ACTION:  Correction  to  final  regulations. 

SUMMARY:  This  document  contains  a 
correction  to  the  final  regulations 
concerning  the  Farmer  C5wned  Reserve 
(FOR)  program.  Two  final  rules  were 
published  for  Commodity  Credit 
Corporation  (CCC)  which  affected  the 
time  period  for  producers  to  declare 
their  intentions  for  the  1992  feed  grains 
FOR  Program.  Through  an 
administrative  error  the  text  was  not 
published  as  intended;  therefore,  a 
correction  is  necessary  to  revise  the  text 
in  7  CFR  1421.203. 

EFFECTIVE  DATE:  November  29. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Overbo,  Program  Specialist, 


Cotton,  Grain,  and  Rice  Price  Support 
Division.  Agricultural  Stabilization  and 
Conservation  Service,  United  States 
Department  of  Agriculture.  P.O.  Box 
2415,  Washington.  DC  20013-2415; 
telephone  202-720-8223. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  final  regulations  that  are  the 
subject  of  this  correction  in  7  CFR 
1421.203  intended  to  provide  greater 
flexibility  for  the  FOR  intention  sign-up 
period  by  providing  a  date  determined 
and  annoimced  by  CCC  rather  than 
specific  dates  as  stated  in  the  text  of 
another  final  regulation  published  on 
Thursday,  November  4, 1993,  (58  FR 
58747).  Because  two  final  regulations 
were  in  clearance  at  the  same  time  and 
contained  changes  to  the  text  in 
§  1421.203,  an  administrative  error 
occurred  when  the  two  regulations  were 
published  in  final. 

Need  for  Correction 

As  published,  the  final  regulations  do 
not  provide  the  program  flexibility  as 
intended  when  ^e  interim  of  this 
regulation  was  published  on  Thursday, 
August  26. 1993,  (58  FR  45039). 

List  of  Subjects  in  7  CFR  Part  1421 

Grains,  Loan  programs/agriculture. 
Oilseeds.  Peanuts.  Price  support 
programs.  Reporting  and  recordkeeping 
requirements.  Soybeans,  Surety  bonds, 
Warehouses. 

Accordingly,  7  CFR  part  1421  is 
amended  as  follows: 

PART  1421— GRAINS  AND  SIMILARLY 
HANDLED  COMMODITIES 

1.  The  authority  citation  for  7  CFR 
part  1421  continues  to  read  as  follows: 

'  Authority:  7  U.S.C.  1421, 1423, 1425, 
1441Z,  1444f-l,  1445b-3a.  1445C-3, 1445e. 
and  1446f;  15  U.S.C  714b  and  714c. 

2.  Section  1421.203  is  r^sed  to  read 

as  follows:  ^ 

§1421.203  Reserve  Quantity. 

The  maximum  quantity  of  wheat  and 
feed  grains  stored  imder  the  FOR 
program  shall  be  determined  and 
announced  annually  by  CCC  by  the  date 
specified  in  §  1421.201(b).  In  order  to 
asstue  that  such  quantities  are  not 
exceeded  and  to  ensure  regional  equity, 
CCC  may  require  producers  to  file  with 
CCC.  on  a  form  prescribed  by  CCC,  an 
offer  which  includes  a  statement  of  the 
quantity  of  grain  which  is  pledged  as 
collateral  for  a  regular  price  support 
loan  which  such  producers  intend  to 
place  in  the  FOR  program.  If  the 
quantities  on  such  forms  show  that  the 
quantity  intended  to  be  entered  into  the 
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FOR  program  by  producers  will  likely 
exceed  the  maximum  quantity  allowed, 
CX3C  may  apply  a  imiform  factor  to  the 
offered  quantity.  If  such  a  form  is 
required,  failure  to  file  such  form  with 
respect  to  a  commodity  that  would 
otherwise  be  eligible  for  entry  into  the 
FOR  program,  will  result  in  ineligibility 
of  the  commodity  for  FOR  entry.  All 
such  forms,  if  required  by  CCC,  must  be 
filed  by  a  producer  with  the  ASCS 
coimty  office  that  disbursed  the 
qualifying  regxilar  price  support  loan  by 
the  date  determined  and  annoimced  by 
CCC  for  the  applicable  commodity. 

Signed  in  Washington,  DC.  on  December 
17, 1993. 

Bruce  R.  Wdier, 

Acting  Executive  Vice  President,  Commodity 
Credit  Corporation. 

[FR  Doc.  93-31366  Filed  12-22-93;  8:45  am] 
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7  CFR  Part  1464 
RIN  0560-A053 

Tobacco;  Importer  Aasaasmente 

agency:  Commodity  Credit  Corporation, 
USDA. 

ACTION:  Interim  rule  with  requert  for 
comments. 


SUMMARY:  The  Omnibus  Budget 
Reconciliation  Act  of  1993  (the  1993 
Act)  was  enacted  on  Axigust  10, 1993. 
Section  1106  of  the  1993  Act  amended 
sections  106, 106A,  and  106B  of  the 
Agricultural  Act  of  1949  (the  1949  Act) 
to  require,  with  respect  to  any 
unmanufactured  hurley  or  flue-cured 
tobacco  imported  in  1994  and 
subsequent  years,  that  the  importer  pay^ 
a  “no  net  cost  assessment”  (which 
defrays  the  cost  of  the  federal  tobacco 
price  support  program)  and  to  require, 
with  respect  to  the  1994  through  1998 
crops  of  any  tobacco,  that  an  importer 
of  any  tobacco  shall  remit  a 
nonrefundable  marketing  assessment  to 
the  Commodity  Credit  Corporation 
(CCC)  on  each  poimd  of 
unmanufactured  tobacco  that  is 
imported  by  the  importer.  This  interim 
rule  amends  the  relations  to  address 
the  amount  of  the  assessments,  the 
remittance  of  assessments,  penalties  for 
failure  to  remit  or  timely  remit 
assessments,  importer  reporting 
requirements,  the  retention  of  records 
by  importers  of  tobacco,  the 
examination  of  records  and  reports 
pertinent  to  importers,  and  the  penalty 
for  failure  to  keep  records  and  make 
reports. 


DATES:  Comments  must  be  received  on 
or  before  January  24, 1994  in  order  to  be 
assured  of  consideration. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  %vritten  comments  to 
the  Director,  Tobacco  and  Peanuts 
Division,  A^cultural  Stabilization  and 
Conservation  Service  (ASCS),  United 
States  Department  of  Agriculture 
(USDA),  P.O.  Box  2415,  Washington,  DC 
20013-2415.  All  written  submissions 
made  pursuant  to  this  notice  will  be 
made  available  for  public  inspection  in 
room  5750,  South  Building,  USDA, 
between  the  hours  of  8:15  ajn.  and  4:45 
.m.  Monday  through  Friday,  except 
olidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
W.  Wheeler,  Tobacco  Marketing 
Specialist,  Tobacco  and  Peanuts 
Division,  ASCS,  USDA,  P.O.  Box  2415, 
Washington,  DC  20013-2415,  telephone 
202-720-7562. 

SUPPLEMENTARY  MFORMATKW: 

Executive  Order  12866 

This  interim  rule  is  issued  in 
conformance  with  Executive  Order 
12866.  Based  on  information  compiled 
by  the  USDA,  it  has  been  determined 
that  this  interim  rule: 

(1)  Would  have  an  aimual  effect  on 
the  economy  of  less  than  $100  million; 

(2)  Would  not  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  h^th  or 
safety,  or  State,  local,  or  tribal 
govenunents  or  communities; 

(3)  Would  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency; 

(4)  Would  not  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  rights  and 
oblirations  of  recipients  thereof;  or 

(5)  Would  not  rmse  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President’s  priorities,  or 
principles  set  forth  in  Executive  Order 
12866. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  interim  rule  since  the 
Crc  is  not  required  by  5  U.S.C.  553  or 
any  other  provision  of  law  to  publish  a 
notice  of  interim  rulemaking  with 
respect  to  the  subject  matter  of  this  rule. 

Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  foimd  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  applies  are: 
Commodity  Loans  and  Purchases — 
10.051. 


Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  ivill  have  no  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
needed. 

Executive  Order  12372 

This  program/activity  is  not  subject  to 
the  provision  of  Executive  Order  12372 
which  requires  intergovernmental 
consultatl(m  with  State  and  local 
officials.  See  the  notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115  Oune  24, 1983). 

Executive  Order  12778 

This  interim  rule  has  been  reviewed 
in  accordanoe  with  Executive  Order 
12778.  The  provisions  of  this  interim 
rule  are  not  retroactive  and  preempt 
State  laws  to  the  extent  that  such  laws 
are  inconsistent  with  the  provisions  of 
this  interim  rule.  Before  any  legal  action 
is  brought  regarding  determinations 
made  under  ffie  provisions  of  7  CFR  part 
1464,  the  administrative  appeal 
provisions  set  forth  at  7  C^  part  780 
must  be  exhausted. 

Papwwork  Reduction  Act 

The  information  collection 
reqxiirements  contained  in  these 
regulations  (7  CFR  part  1464)  will  be 
submitted  to  the  Office  of  M^agement 
and  Budget  (0MB)  for  expedited 
approval.  ASCS  is  requesting  OMB  to 
re^ew  the  information  collection 
requirements  by  December  31, 1993  (see 
appendix  A). 

1.  Marketing  Assessments  oa  Imported 
Tobacco 

A.  Statutory  Provisions 

Section  1106(b)(1)  of  the  1993  Act 
amended  section  106  of  the  1949  Act  by 
adding  a  new  paragraph  (h)  to  require, 
effective  for  each  of  the  1994  through 
1998  crops  of  tobacco,  that  importers  of 
tobacco  ^t  is  produced  outside  the 
United  States  shall  remit  to  CCC  a 
nonrefundable  marketing  assessment  in 
an  amount  equal  to  the  product 
determined  by  multiplying  the  number 
of  pounds  of  tobacco  imported  by  the 
importer,  by  the  sum  of  the  respective 
per  pound  marketing  assessments 
imposed  on  purchasers  of  domestic 
hurley  tobacco  and  domestic  flue-cured 
tobacco  pursuant  to  section  106(g)  of  the 
1949  Act.  Currently,  section  106(g)  of 
the  1949  Act  imposes  a  marketing 
assessment  of  one-half  of  one  percent  of 
the  respective  national  price  support 
levels  for  hurley  and  flue-cured  tobacco 
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on  any  purchaser  who  purchases  the 
respective  kind  of  such  tobacco  firom 
any  of  the  1991  through  1995  crops.  The 
amended  section  106  provides  that  the 
importer  of  tobacco  shall  remit  the 
marketing  assessment  at  such  time  and 
in  such  manner  as  prescribed  by  the 
Secretary.  Further,  the  amended  section 
106  imposes  a  marketing  penalty  against 
such  importer  who  fails  to  remit,  or 
timely  remit,  the  marketing  assessments 
as  prescribed  by  the  Secretary. 

B.  Interim  Regulations 

For  subpart  B  of  part  1464  as  it  would 
be  added  in  the  interim  regulations, 
“imported  tobacco”  is  de&ed  as  “Any 
immanufactured  tobacco,  including 
Oriental  and  Turkish  tobacco,  that  was 
not  produced  in  the  United  States  if 
such  tobacco  is  considered  in 
accordance  with  rules  of  the  United 
States  Customs  Service  to  have  entered 
into  the  commerce  of  the  United  States 
or  is  otherwise  determined  to  have 
entered  the  United  States.”  “Importer” 
for  all  purposes  under  the  interim  rule 
is  defined  to  be  any  person  who  is  an 
owner  of  the  tobacco  or  is  otherwise 
responsible  for  the  importation  of  the 
tobacco. 

Section  408  of  the  1949  Act  (7  U.S.C. 
1428)  adopts,  for  the  1949  Act, 
definitions  which  are  contained  in  the 
Agricultural  Adjustment  Act  of  1938 
(the  1938  Act).  7  U.S.C.  1281  et  seq. 
Section  301  of  the  1938  Act  defines 
“tobacco”  by  reference  to  Service  and 
Regulatory  Annoimcement  188  of  the 
U.S.  Department  of  Amculture  (USDA) 
Bureau  of  Agriculture  Economics. 
Section  301  defines  “tobacco”  to  mean 
certain  specified  types  of  tobacco  by 
type  number.  The  specified  types  are 
identified  in  Aimouncement  188  as 
domestic  tobacco.  Foreign  tobaccos  are 
assigned  other  numbers.  However,  the 
amendments  to  the  1949  Act 
implemented  in  this  interim  rule  are 
clearly  designed  to  cover  imported 
tobacco  and  the  rule  had  been  drafted 
accordingly  by  using  a  broader 
definition  of  “tobacco”. 

As  provided  for  in  the  statute,  the 
interim  regulations  would  impose  a 
marketing  assessment  on  each  pound  of 
imported  tobacco  if  such  tobacco  is 
imported  during  the  1994  through  1998 
calendar  years.  The  amoimt  of  the 
marketing  assessment  per  poimd  of 
imported  tobacco  would  be,  as  provided 
in  the  statute,  an  amoimt  equal  to  the 
sum  of  the  marketing  assessments  that 
are  imposed  on  purt^asers  of  hurley 
tobacco  and  flue-cured  tobacco, 
respectively,  and,  under  the  rule,  that 
calculatioq  would  be  made  on  the  basis 
of  the  assessments  for  the  current 
marketing  year  for  those  tobaccos.  The 


marketing  year  for  domestic  flue-cured 
tobacco  starts  on  July  1  of  the  year  in 
which  the  crop  is  produced  and  ends  on 
June  30  of  the  next  year.  The  marketing 
year  for  domestic  hurley  tobacco  starts 
on  October  1  of  the  year  in  which  the 
crop  is  produced  and  ends  on 
September  30  of  the  next  year. 
Accordingly,  since  the  assessment  levels 
are,  by  statute,  a  set  percentage  of  price 
support  levels  that  can  change  by 
marketing  year,  the  marketing 
assessment  rate  per  pound  for  imported 
tobacco  imder  the  interim  rule  would 
change,  in  all  likelihood,  on  July  1  and 
Octo^r  1  of  each  year.  That  is.  it  is 
likely  one  rate  would  be  applicable  for 
importers  for  the  period  July  1  through 
September  30  and  a  different  rate  for  the 
period  October  1  through  June  30.  The 
national  price  support  level  for  hurley 
tobacco  for  the  1993-1994  marketing 
year  is  $1,683  per  pound  and  the 
national  price  support  level  for  flue- 
cured  tobacco  for  ^e  1993-1994 
marketing  year  is  $1,577  per  pound.  As 
indicated,  the  existing  purchaser 
marketing  assessment  on  purchases  of 
domestic  hurley  and  flue-cured  tobacco 
during  the  1993-94  marketing  year  is 
one-half  of  one  percent  of  the  respective 
national  price  support  levels  for  ^ose 
tobaccos.  One-half  of  one  percent  of  the 
applicable  national  price  support  level 
is  .8415  cent  for  hurley  tobacco  and 
.7885  CMit  for  flue-cured  tobacco. 
Accordingly,  under  the  terms  of  the 
interim  rule,  1.63  cents  (the  sum  of 
.8415  and  .7885)  would  be  the  per 
pound  assessment  rate  for  tobacco  that 
is  imported  during  the  period  January  1 
through  June  30, 1994.  This  assessment 
applies  to  all  tobacco  that  is  imported, 
and  is  uniform;  this  assessment  is  not 
limited  to  imported  hurley  or  imported 
flue-cured  tobacco  alone.  The  national 
levels  of  price  support  for  hurley  or  flue- 
cured  tobacco  are  announced  annually 
and,  generally,  well  in  advance  of  the 
beginning  of  the  applicable  marketing 
year.  For  this  assessment  and  the 
limited  no  net  cost  assessment,  the  rule 
prescribes  that  the  coverage  of  the 
assessment  will  extend  to  any  tobacco 
which  is  imported  as  unmanufactured 
tobacco,  that  is.  as  defined  in  the  rule, 
tobacco  which  has  not  been  converted 
into  a  product  ready  for  use  by 
consumers. 

The  interim  regulations  provide  that 
each  importer  of  tobacco  must  remit  the 
marketing  assessments  to  Commodity 
Credit  Corporation  in  care  of  Director, 
Tobacco  and  Peanuts  Division.  ASCS, 
USDA.  P.O.  Box  2415,  Washington.  DC 
20013-2415  by  the  tenth  calendar  day 
following  the  date  for  which  such 
imported  tobacco  was  entered  into  the 


United  States.  However,  in  order  to 
allow  for  the  transition  to  these  new 
assessments,  the  remittance  of  fees  for 
entries  during  the  period  January  1 
through  February  28, 1994,  will  not  be 
due  until  March  10, 1994.  Each  importer 
who  fails  to  timely  remit  a  marketing 
assessment  shall  be  subject  to  a  late 
payment  charge  as  well  as  liable  for  the 
penalty  provided  for  in  section  1106  of 
the  1993  Act.  Such  late  payment  shall 
be  calculated  and  assessed  in 
accordance  with  7  CFR  part  1403.  In 
order  to  show  proof  that  a  marketing 
assessment  has  been  timely  and 
accurately  remitted,  the  importer  shall 
submit  a  copy  of  the  Customs  Form 
7501  (entry  summary)  or  Customs  Form 
7505  (warehouse  withdrawal  for 
consumption-duty  paid),  with  Form 
CCC-lOO,  Importer  Entry  and 
Assessment  Worksheet,  in  order  to 
establish  the  date  of  entry  into  the 
commerce  of  the  United  States  of  such 
tobacco.  Such  documentation  must 
accompany  the  remittance  of  the 
marketing  assessment.  Additional 
information  may  also  be  requested  by 
the  Director,  Tobacco  and  Peanuts 
Division,  ASCS,  who  shall  be 
principally  responsible  for  the 
administration  of  these  regulations. 

With  respect  to  penalties,  as  regards 
to  the  marketing  assessment,  section 
1106  of  the  1993  Act  provides  that  any 
importer  who  fails  to  remit  the 
marketing  assessment  on  imported 
tobacco  shall  be  liable,  in  addition  to 
any  assessment  or  late  payment  charge 
due.  for  a  marketing  penalty  on  the 
quantity  of  tobacco  as  to  which  such 
failure  ocpurs,  at  a  rate  per  pound  equal 
to  37.5  percent  of  the  sum  of  the  average 
market  prices  for  flue-cured  and  hurley 
tobacco  for  the  year  immediately 
preceding  the  year  in  which  su(^ 
tobacco  was  imported.  Under  the 
interim  rule,  the  penalty  could  be 
applied  to  any  failure  to  pay  the 
assessment  in  a  timely  manner  and  the 
necessary  market  pricekdeterminations 
would  be  made  on  the  basis  of  prices  for 
the  domestic  marketing  years  ending  in 
the  calendar  year  preceding  the  year  of 
the  importation.  For  example,  the 
average  market  prices  per  pound  for 
hurley  and  flue-cured  tobacco  for  the 
1992-1993  marketing  year  were  $1,815 
and  $1,726,  respectively.  Accordingly, 
the  penalty  that  would  be  applicable 
with  respect  to  the  failure  of  an  importer 
to  remit  any  marketing  assessment  on 
imported  tobacco  entered  into  the 
commerce  of  the  United  States  during 
1994,  would  be  $1,328  per  pound 
($1,815  +  $1,726  =  $3,541  x  .375  = 
$1,328).  Such  penalty  shall  be  assessed 
after  the  importer  has  been  notified  of 
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the  pending  assessment  of  the  penalty 
and  has  been  afforded  an  opportunity 
for  a  hearing  with  the  Director,  Tobacco 
and  Peanuts  Division,  ASCS,  with 
respect  to  such  assessment. 

2.  No  Net  Cost  Assessments  on 
Imported  Burley  or  Flue-Cured  Tobacco 

A.  Statutory  Provisions 
Pre-existing  provisions  of  sections 
106A  and  106B  of  the  1949  Act  impose 
on  domestic  producers  of  any  kind  of 
tobacco  for  which  domestic  quotas  are 
in  place  (as  established  vmder  the  1938 
Act),  as  well  as  on  piuchasers  of 
domestic  hurley  and  domestic  flue- 
cured  tobacco,  “no-net-cost” 
assessments  to  defray  the  cost  of  the 
federal  price  support  program  for 
tobacco.  The  amoimts  of  these 
assessments  are  based  on  the  amount  of 
expected  losses  that  might  otherwise 
occur  with  respect  to  price-supported 
tobacco.  ^ 

Section  1106  (b)(2)  and  (3)  of  the  1993 
Act  amended  sections  106A  and  106B  of 
the  1949  Act  to  require  that  each 
importer  of  hurley  or  flue-cured  tobacco 
shall  also  pay  a  no-net-cost  assessment 
on  each  poimd  of  hurley  or  flue-c\ired 
tobacco  that  is  imported  by  such 
importer.  The  pre-existing  provisions  of 
section  106A  of  the  1949  Act  allow,  for 
covered  tobaccos,  for  the  establishment 
of  no  net  cost  Funds  whereas  section 
106B  provided,  alternatively,  for  no  net 
cost  Accoimts.  These  Funds  or 
Accounts  are  operated  in  cooperation 
with  special  producer  marketing 
associations  which  perform  various 
functions  in  connection  with  the  price 
support  program.  Sections  106A  and 
106B  alternatively  refer  to  producer 
inputs  into  the  Fund  or  Accotmt  as 
“contributions”  or  “assessments.” 

Under  the  1993  Act  amendments,  the 
importer  of  hurley  or  flue-cured  tobacco 
is  required  to  pay  into  the  respective 
Accoimt  or  Fund  for  the  applicable 
producer  association  an  amount  equal  to 
the  sum  of  the  current  producer  and 
purchaser  no  net  cost  assessments  or 
contributions.  That  is,  for  imported  flue- 
cured  tobacco,  for  example,  the  importer 
is  required  by  the  1993  amendments  to 
pay  a  no  net  cost  assessment  equal  to 
the  amount  of  the  combined  current  no 
net  cost  assessments  paid  by  purchasers 
of  domestic  flue-cured  tobacco  and  by 
domestic  producers  of  flue-cured 
tobacco.  While  the  amendments  to 
section  106B,  rmlike  those  for  section 
106 A,  do  not  as  such  limit  the  importer 
assessments  to  the  combination  of  the 
producer  and  purchaser  payments  for 
the  “respective”  kind  of  domestic 
tobacco  (bmrley  or  flue-cured  tobacco),  it 
nonetheless  appears  clear,  even  if 


section  106A  applies,  that  the 
assessment  should  not  be  the  sum  of  the 
producer  and  purchaser  current 
assessments  for  both  domestic  hurley 
and  flue-cured  tobacco  together.  It  must 
be  presumed  that  Congress  did  not 
intend  the  amount  of  ^e  assessment  to 
depend  on  the  fortuity  of  whether 
section  106A  or  section  106B  applied. 
Fiurther  the  section  106 A  formulation 
calls  for  the  funds  to  go  to  the 
“applicable”  association,  indicating  that 
the  amoimt  of  the  importer  assessment 
was  to  match  the  total  no  net  cost 
assessment  normally  collected  by  that 
association  and  not  that  also  normally 
collected  by  an  association  for  a 
diflerent  kind  of  tobacco.  One 
additional  difficulty  is  that  there  are  two 
roducer  associations  for  domestic 
urley  tobacco  but  there  is  just  one 
domestic  producer  association  with 
price  support  functions  for  flue-cured 
tobacco.  This  problem  is  resolved, 
however,  by  requiring,  under  the 
interim  rule,  that  all  of  the  no  net  cost 
assessments  on  imported  tobacco  must 
be  paid,  for  hurley  and  flue-cured 
tobacco,  to  the  Director,  Tobacco  and 
Peanuts  Division,  ASCS.  In  turn,  the 
Director  will  distribute  the  funds  to  the 
appropriate  association  and  will  decide, 
for  hurley  tobacco,  how  the  funds 
should  be  reasonably  apportioned 
between  the  two  specif  producer 
associations.  In  short,  for  purposes  of 
this  interim  rule,  the  statutory 
provisions  have  been  construed  to 
provide  that  in  all  cases  the  amount  of 
the  assessment  for  the  subject  tobacco 
(imported  hurley  tobacco  or  imported 
flue-cured  tobacco)  will  be  the  amount 
which  is  equal  for  the  current  marketing 
year  to  the  addition  of:  (1)  The  current 
producer  no  net  cost  contribution  or  no 
net  cost  assessment  for  the  respective 
'tobacco  and  (2)  the  current  piuchaser  no 
net  cost  assessment  for  the  respective 
tobacco. 

The  1993  Act  also  provides  that  the 
importer  of  hurley  or  flue-cured  tobacco 
shall  pay  the  importer  no  net  cost 
assessments  (INNCA)  at  such  time  and 
in  such  manner  as  may  be  prescribed  by 
the  Secretary  and  provides  for  a 
marketing  penalty  against  such  importer 
who  fails  to  timely  remit  the  INNCA  as 
prescribed  by  the  Secretary.  The  penalty 
rate  set  by  the  statute  is  75  percent  of 
the  average  market  price  for  the 
respective  tobacco  for  the  preceding 
year. 

B.  Interim  Regulations 

The  interim  regulations  would  impose 
an  INNCA  on  each  poimd  of  hurley  or 
flue-cured  tobacco  that  was  not 
produced  in  the  United  States  if  such 
tobacco  is  entered  into  the  commerce  of 


the  United  States,  on  or  after  January  1, 
1994.  As  indicated  above,  the  interim 
rule  provides  that  the  importer  no  net 
cost  assessment,  which  is  in  addition  to 
the  marketing  assessment  but  which 
(unlike  the  marketing  assessment) 
applies  only  to  imported  hurley  and 
flue-cured  tobacco,  will  be  the  amount 
which  is  equal  to  the  sum  of  the 
producer  and  purchaser  assessments  or 
contributions  for  the  current  marketing 
year  for  the  respective  domestic  tobacco 
and  shall  be  required  to  be  paid  by  the 
importer  to  the  Director,  Tobacco  and 
Peanuts  Division,  ASCS.  As  with  the 
marketing  assessment,  this  assessment 
will  apply  to  immanufactured  tobacco 
which  is  entered  into  the  commerce  of 
the  United  States  and,  as  with  the 
marketing  assessment,  unmanufactured 
tobacco  will  be  considered  to  be  tobacco 
which  is  not  packaged,  at  the  time  of 
entry,  for  sale  to  the  ultimate 
consumers.  With  respect  to  the  coverage 
of  this  assessment,  the  same  definitional 
problem  exists  with  respect  to  the 
normal  meaning  assigned  to  the  term 
“tobacco”  in  the  1938  Act  and 
incorporated  for  use  in  the  1949  Act.  In 
fact,  section  106B  contains  its  own 
definition  of  “tobacco”  which  refers  to 
the  definition  of  “tobacco”  as  contained 
in  section  301  of  the  1938  Act.  For  the 
same  reasons  as  apply  to  the  marketing 
assessment,  the  interim  rule,  for  the  no 
net  cost  assessment,  treats  “tobacco”  as 
used  alone  and  in  “imported  tobacco” 
to  include  all  that  which  is  normally 
considered  in  the  trade  to  be  tobacco. 
With  respect  to  determining  the  actual 
amount  of  the  assessment  due  for  the  no 
net  cost  assessment  from  the  importer, 
the  rule  provides  that  the  domestic 
assessments  which  will  be  used  to 
determine  the  level  of  payment  will  be 
those  of  the  respective  domestic  tobacco 
for  the  same  marketing  year  in  which 
the  importation  occurs.  That  is,  for 
example,  if  flue-oired  tobacco  is 
imported  during  the  1993-1994 
domestic  marketing  year,  then  the 
importer  assessment  will  be  the  sum  of 
the  producer  and  purchaser  no  net  cost 
assessment  or  contribution  levels  for 
domestic  flue-cured  tobacco  for  such 
domestic  marketing  year. 

For  the  1993-94  domestic  hurley 
marketing  year  the  producer  assessment 
is  .1585  cent  per  pound  and  the 
purchaser  assessment  is  2.6583  cents 
per  poimd,  and  with  respect  to  domestic 
flue-cured  tobacco  marketed  during  the 
1993-94  marketing  year,  the  producer 
assessment  is  .2115  cent  per  pound  and 
the  purchaser  assessment  is  2.2115 
cents  per  pound.  Therefore,  the  INNCA 
on  hurley  tobacco  imported  during  the 
1993-94  marketing  year  after  December 
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31. 1993.  would  be  2.617  cents  per 
pound  (the  sum  of  .1585  and  2.6585) 
and  the  INNCA  on  flue-cured  tobacco 
imported  during  the  1993-94  marketing 
year  after  DeoembOT  31. 1993,  would  be 
2.423  cents  per  pound  (the  sum  of  .2115 
and  2.2115).  Corresponding  to  the 
beginning  of  new  marketing  years  for 
domestic  burlev  and  flue-cu^  tobacco, 
the  INNCA  will  likely  change  on  July  1 
of  eech  year  for  imported  flue-cu^ 
tobacco  and  on  OctobOT  1  of  each  year 
for  imported  burley  tobacco.  The 
domestic  burley  and  flue-cured 
assessments  are  announced  annually 
before  the  begiiming  of  the  applicable 
marketing  year. 

The  intenm  regulations  provide  that 
each  importer  of  burley  or  flue-cured 
tobacco  must  remit  the  INNCA  to: 
Director,  Tobacco  and  Peanuts  Division. 
ASCS,  USDA,  PO  Box  2415, 

Washinrton.  DC  20013-2415  by  the 
tenth  calendar  day  follovring  the  date 
for  which  such  imported  tobacco  was 
entered  into  the  commerce  of  the  United 
States.  However,  in  order  to  allow  for 
the  transition  to  these  new  assessments, 
the  remittance  of  fees  for  entries  during 
the  period  January  1  through  February 

28. 1994.  w^l  not  be  due  until  March 

10. 1994.  Each  importer  who  fails  to 
timely  remit  an  INNCA  will  be  subject 
to  a  late  payment  charge  and  a  penalty, 
in  addition  to  the  INNCA.  Such  late 
payment  shall  be  calculated  and 
assessed  in  accordance  with  7  CFR  part 
1403.  In  order  to  show  proof  that  an 
INNCA  has  been  timely  and  accurately 
remitted,  the  importer  shall  submit  a 
copy  of  Customs  Form  7501  or  7505,  or 
other  document  that  conclusively  shows 
the  date  of  entry  of  the  tobacco  into  the 
commerce  of  the  United  States.  Such 
documentation,  under  the  interim  rule, 
would  be  required  to  accompany  Form 
OCC-lOO,  Importer  Entry  and 
Assessment  Work^eet,  with  the 
remittance  of  the  INNCA. 

As  indicated,  the  1993  Act 
amendments  provide  that  any  importer 
who  fails  to  remit  an  DMNCA  on 
imported  burley  or  flue-ctired  tobacco 
shall  be  liable,  in  addition  to  any  late 
payment  or  asseesmMit  due,  for  a 
marketing  penalty  at  a  rate  equal  to  75 
percent  of  the  average  market  price  for 
the  respective  kind  of  tobacco  as  to 
whidi  such  failure  occurs  for  the  year 
preceding  the  year  in  whidi  such 
tobacco  was  iinported.  Under  the 
interim  rule,  sum  determinations  would 
be  made  using  market  prices  from  the 
preceding  marketing  year.  Hie  average 
market  prices  for  the  1992-93  mariLeting 
year  were  $1,815  per  pound  for  burley 
tobacco  and  $1,726  per  pound  for  flue- 
cured  tobacco.  Accordingly,  the  per 
pound  penalty  rate  that  would  be 


applicable  vdth  resped  to  the  failure  of 
an  importer  to  remit  in  a  timely  manner 
any  applicable  INNCA  on  imported 
burley  or  flue-cured  tobacco  that  is 
imported  after  December  31  of  the 
1993-94  marketing  years  for  those 
tobaccos  would  be  $1,361  ($1,815  x  .75) 
for  burl^  tobacco  and  $1,295  ($1,726  x 
.75)  for  flue-cured  tobacco.  The  penalty 
rates  are  identical  to  the  marketi^ 

auota  penalty  ratee  that  apply  against 
ome^c  pn^ucers  of  burley  and  flue- 
cured  tobacco  for  marketing  excess 
tobacco  (tobacco  that  exceeds  the 
amount  of  the  producer’s  quota).  The 
producer  penalty  rates  are  publidied 
armually  ^  notice  in  the  Federal 
Register. 

3.  Importer  Records 
The  interim  regulations  provide  that 
each  importer  of  tobacco  shall  maintain 
records  relevant  to  all  unmanufadured 
tobacco  entered  into  the  commerce  of 
the  United  States.  For  each  entry  of  such 
tobacco,  the  importer  shall,  consistent 
with  the  meanings  assigned  by  Customs 
to  these  terms,  maintain  entry  summary 
data  that  identifies  the  Entry  Filer  Cod^ 
Entry  Number,  Importer  of  Record 
Number,  Importer  of  Record  Name  and 
Address.  Ultimate  Consignee  Number. 
Entry  Date,  District/Port  of  Entry, 
Harmoniz^  Tariff  Schedule  (HTS) 
Numbers,  Quantity  (Net  Wei^t  in 
kilograms).  The  importer  shall  also 
maintain  data  for  each  such  entry  of  the 
owner  of  the  tobacco,  if  different  from 
the  Importer  of  Record,  and  the  amount 
of  the  marketing  assessment  and  INNCA 
remitted.  The  interim  regulations 
provide  that  each  importer  of  tobacco 
shall  maintain  such  records  for  a  period 
of  three  years  following  the  date  of  entry 
of  such  tobacco  into  the  commerce  of 
the  United  States.  However,  any 
destruction  of  records  at  any  time  will 
be  at  the  party’s  own  risk. 

4.  Refund  of  Assessments 
As  a  means  of  monitoring  compliance 
with  the  importer  assessments,  the 
Tobacco  and  Peanuts  Division  plans  to 
obtain  relevant  data  fix>m  Customs  with 
respect  to  imported  tobacco.  The 
quantities  of  tobacco  identified  under 
Chapter  2401  of  the  HTS  will  be 
compared  with  the  quantity  of  tobacco 
on  which  assessments  are  paid  by  the 
importer.  It  is  not  the  intent  of  the  (XC 
that  the  importer  pay  assessments  on 
tobacco  that  is  brought  into  the  United 
States  solely  for  the  purpose  of 
processing  and  subs^uent  delivery  as 
unmanufactured  tobacco  to  a  customer 
outside  the  United  States.  The  interim 
regulations  would  not  exempt  sudi 
tcmecco  from  the  payment  of  mariaeting 
assessments  and  INNCA,  but  would 


allow  a  refund  if  the  Director 
determines,  upon  proof  supplied  by  the 
importer,  t^t  such  tobacco  has  bem 
subsequently  processed  and  re-exported 
as  immanufactured  tobacco  by  the 
importer. 

5.  Miscellaneous 

The  interim  regulations  provide,  with 
respect  to  imported  burley  and  flue- 
cu^  tobacco,  that  separate  remittances 
shall  be  made  for  the  marketing 
assessment  and  the  INNCA. 

USDA  plans  to  enter  into  an 
agreement  with  Customs  for  Customs  to 
provide  the  information  applicable  for 
USDA  to  verify  the  amoimt  of  marketing 
assessments  on  any  imported  tobacco 
and  the  INNCA  on  imported  burley  and 
flue-cured  tobacco.  Further,  the  interim 
rule  prohibits  the  marketing,  processing 
or  use  of  tobacco  that  has  entered  into 
the  commerce  of  the  United  States  for 
which  assessment(s)  were  not  remitted 
by  the  importer  and  for  which  the 
assessments  are  rrauired  by  the  statute 
and  interim  rule.  The  rule  would  allow, 
if  appropriate  arrangements  could  be 
made,  to  have  the  procediue  for  the 
collection  of  assessments  changed  so  as 
to  be  made  upon  entry  of  the  tobacco 
into  the  United  States.  Any  such  change 
would  be  preceded  by  notice  to 
importers. 

List  of  Subjects  in  7  CFR  Part  1464 
Assessments,  Loan  programs/ 
agriculture.  Price  support  program. 
Tobacco,  Warehouses. 

For  the  reasons  set  out  in  the 
preamble,  7  CFR  part  1464  is  amended 
as  follows: 

PART  14^TOBACCO 

1.  The  authority  citation  for  part  1464 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C  1421, 1423, 1441, 144S, 
1445-1  and  1445-2;  15  U.S.C  714b,  714c. 

2.  Part  1464  is  amended  by  adding  . 
subpart  B  to  read  as  follows: 

Subpert  B— Importar  AatMssments 

Sec 

1464.101  Definitions. 

1464.102  Importer  marketing  assessments. 

1464.103  Importer  no  net  cost  assessments. 

1464.104  Remittance  of  importer 
assessments. 

1464.105  Refund  of  assessments. 

1464.106  Marketing  penalties. 

1464.107  Recordkeeping. 

1464.108  Reconsideration  and  appeal. 
Appendix  A  to  part  1464 — ^Importer  Entry 

and  Assessment  Worksheet. 

Subpart  B — importer  Asaessmants 

11464.101  OMMUona. 

(a)  Applicability.  The  definitions  set 
forth  in  this  section  shall  be  applicable 
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for  purposes  of  administering  the 
provisions  of  this  subpart. 

(b)  Terms.  The  following  terms  shall 
be  defined  as  set  forth  in  this  paragraph. 

Customs.  The  United  States  Customs 
Service  of  the  United  States  Department 
of  the  Treasury. 

Director.  The  Director,  or  Acting 
Director,  Tobacco  and  Peanuts  Di^sion, 
Agricultural  Stabilization  and 
Conservation  Service,  U.S.  Department 
of  Agriculture. 

Entered.  The  term  used  to  identify 
tobacco  that  has  been  released  by 
Customs  for  entry  into  the  commerce  of 
the  United  States. 

Entry  date.  The  date  in  which  the 
tobacco  was  released  by  Customs  into 
the  commerce  of  the  United  States 
unless  the  tobacco  entered  the  United 
States  without  such  a  release. 

Imported  tobacco.  Any 
unmanufactured  tobacco,  including 
Oriental  and  Tiirkish  tobacco,  that  was 
not  produced  in  the  United  States  if 
such  tobacco  is  considered  in 
accordance  with  rules  of  the  United 
States  Cxistoms  Service  to  have  entered 
into  the  commerce  of  the  United  States 
or  is  otherwise  determined  to  have 
entered  the  United  States. 

Importer.  A  person  who  at  the  time  of 
the  entry  of  imported  tobacco  into  the 
United  States,  owns  or  controls  the 
tobacco. 

Person.  An  individual,  partnership, 
assodaUon,  corporation,  cooperative, 
estate,  trust,  joint  ventiire,  joint 
operation,  or  other  business  enterprise 
or  other  legal  entity,  and,  when 
applicable,  a  State,  a  political 
subdivision  of  a  State,  or  any  agency 
thereof. 

United  States.  The  50  States  of  the 
United  States,  th^  District  of  Coliunbia, 
Puerto  Rico,  or  any  Territory  or 
Possession  of  the  United  States. 

Uiumanufactured  tobacco.  Any 
tobacco  that  is  not  processed  and 
packaged  as  a  consumer  tobacco 
product. 

§  1464.102  Importer  marketing 

eeeeesmente. 

(a)  General.  The  importer  of  any 
unmanufactured  imported  tobacco  shall 
pay  a  marketing  assessment  on  each 
poimd  of  such  imported  tobacco  if  such 
tobacco  is  imported  during  any  of  the 
1994  through  1998  calendar  years. 

(b)  Amount  of  assessment.  The 
marketing  assessment  is  the  amoimt 
determined  by  multiplying  the  number 
of  pounds  of  imported  tobacco  by  the 
sum  of  the  per  poimd  marketing 
assessments  imposed  in  accordance 
with  §  1464.11  on  purchasers  of 

and  flue-cureS  tobacco,  respectively,  for 


the  marketing  year  for  those  domestic 
tobaccos  during  which  such  tobacco 
was  imported. 

§1464.103  Importer  no  net  cost 

assessments. 

(a)  General.  The  importer  of  any 
unmanufactured  imported  hurley  or 
flueH:ured  tobacco  shall  pay  a  no  net 
cost  assessment  on  each  pound  of  such 
tobacco  that  is  imported  after  December 
31. 1993. 

(b)  Amount  of  assessment.  The 
amoimt  of  the  no  net  cost  assessment 
which  shall  apply  under  this  section 
shall  be  the  amount  determined  by 
multiplying: 

(1)  For  imported  hurley  tobacco,  the 
number  of  pounds  of  unmanufactured 
imported  hurley  tobacco  by  the  sum  of 
the  per  pound  no  net  cost  producer 
contribution  or  assessment,  as 
applicable,  and  the  per  pound  purchaser 
assessment  that  apply,  as  determined  in 
accordance  with  subpart  A,  for  domestic 
hurley  tobacco  that  is  marketed  during 
the  domestic  marketing  year  during 
which  the  imported  tobacco  was 
imported. 

(2)  For  imported  flue-cured  tobacco, 
the  number  of  pounds  of 
unmanufactured  imported  flue-cured 
tobacco  by  the  sum  of  the  per  pound  no 
net  cost  producer  contribution  or 
assessment,  as  applicable,  and  the  per 
pound  purchaser  assessment,  as 
determined  in  accordance  with  subpart 
A,  for  domestic  flue-cured  tobacco  that 
is  marketed  during  the  domestic 
marketing  year  during  which  the 
imported  tobacco  was  imported. 

§  1464.104  Remittance  of  Importer 

eeeeesmente. 

-  (a)  Where  to  remit.  Importer 
assessments  shall  be  remitted  to 
Commodity  Credit  Corporation,  in  care 
of  Director,  Tobacco  and  Peanuts 
Division,  ASCS,  USDA,  P.O.  Box  2415,  ' 
Washin^on,  DC  20013-2415. 

(b)  When  to  remit.  (1)  Unless  the 
Director,  in  consultation  with  other 
agencies,  shall  require  that  the 
assessments  be  paid  and  collected  by 
the  United  States  prior  to  entry  of  the 
tobacco  into  the  commerce  of  the  United 
States,  importer  assessments  shall  be 
remitted  within  10  calendar  days  after 
the  date  on  which  the  imported  tobacco 
is  entered. 

(2)  Notwithstanding  the  requirement 
in  paragraph  (b)(1)  of  this  section, 
importer  assessments  shall  be  remitted 
not  later  than  March  10, 1994,  for 
tobacco  that  is  entered  during  the  period 
January  1, 1994,  through  February  28, 
1994. 

(c)  Separate  remittances.  When  hurley 
or  flue-cured  tobacco  have  been 


imported,  the  applicable  importer 
marketing  assessments  and  importer  no 
net  cost  assessments  shall  be  remitted 
by  separate  remittances. 

(d)  Documentation.  Each  remittance 
of  an  importer  assessment  shall  be 
accompanied  by  Form  CCC-100, 
Importer  Entry  and  Assessment 
Worksheet,  and  a  Customs  Form  7501  or 
Customs  Form  7505,  or  any  other 
documentation  that,  based  on  the 
documentation  and  codes  normally 
required  or  used  by  the  United  States 
Customs  Service,  includes  the  following 
with  respect  to  each  entry  of  imported 
tobacco: 

(1)  Entry  filer  code/entry  number, 

(2)  Importer  of  record  number, 

(3)  Importer  of  record  name  and 
address, 

(4)  Ultimate  consignee  number, 

(5)  Entry  date, 

(6)  District/port  of  entiy, 

(7)  Harmonized  Tariff  S^edule 
Number, 

(8)  (Quantity  Entered  (net  weight  in 
kiloerams),  and 

(9)  Amount  remitted. 

(e)  Late  payment  charge.  Any 
importer  who  fails  to  timely  remit  any 
assessment  required  by  this  subpart 
shall  be  subject  to  a  late  payment 
charge.  Such  late  payment  charge  shall 
be  c^culated  and  assessed  in 
accordance  with  part  1403  of  this 
chapter  and  shall  be  in  addition  to  any 
penalty  due  or  other  charge. 

§1464.105  Refund  of  MSMaments. 

Assessments  that  were  paid  on 
imported  tobacco  may  be  refunded  to 
the  importer  if  the  importer  establishes 
to  the  satisfection  of  the  Director  that 
the  tobacco  on  which  the  assessment 
was  made  has  been  re-exported  as 
unmanufactured  tobacco. 

§1464.106  Marketing  penaltlea. 

(a)  Failure  to  remit  assessments.  An 
importer  who  fails  to  remit  an 
assessment  shall  be  subject  to  a 
marketing  penalty. 

(1)  Manceting  assessments.  If  an 
importer  fails  to  remit  a  marketing 
assessment  according  to  the  provisions 
of  this  subpart,  such  importer  shall  be 
subject  to  a  marketing  penalty,  in 
addition  to  any  marketing  assessment 
due  and  any  late  payment  charges,  at  a 
rate  equal  to  37.5  percent  of  the  sum  of 
the  per  pound  average  market  prices 
(calculated  to  the  nearest  whole  cent)  of 
domestic  flue-cured  and  domestic 
hurley  tobacco  for  the  respective 
domestic  marketing  year  that  ends 
during  the  calendar  year  immediately 
preceding  the  calendar  year  during 
which  such  tobacco  was  imported,  on 
the  quantity  of  tobacco  as  to  which  the 
failure  occurs. 
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(2)  Importer  no  net  cost  assessment  If 
an  importer  of  buriey  or  flue-cured 
tobacco  fails  to  remit  a  no  net  cost 
assessment  in  accordance  with  the 
provisimis  in  this  subpart,  such 
importer  shall  be  liable,  in  addition  to 
any  no  net  cost  assessment  due  and  any 
late  payment  charges,  to  a  marketing 
penalty  at  a  per  pound  rate  equal  to  75 
percent  of  the  average  market  price 
(calculated  to  the  nearest  whole  cent) 
for  the  respective  kind  of  domestic 
tobacco  (buriey  or  flue-cured)  for  the 
respective  domestic  marketing  year,  in 
which  such  imported  tobacco  was 
imported,  on  the  quantity  of  tobacco  as 
to  which  the  failure  occurs. 

(b)  Exception  to  marketing  penalty.  A 
marketing  penalty  otherwise  requir^  by 
this  paragraph  may  be  forgiven  if  the 
assessment  for  which  nonpayment  of 
the  penalty  could  be  assessed  is 
remitted  not  later  than  IS  days  aftOT  the 
date  otherwise  required  for  the 
remittance  by  this  subpart. 

(c)  Notification  of  marketing  penalty. 
Before  a  marketing  penalty  is  assessed, 
the  importer  shall  m  notified  of  the 
pending  assessment  of  the  penalty  and 
shairbe  afforded  an  opportunity  for  a 
hearing  with  respect  to  the  assessment 
of  the  penalty.  Such  notification  will  be 
by.  and  such  hearing  will  be  with,  the 
Ehrector. 

(d)  Marketing  penalty  reduction.  The 
Executive  Vice  President.  CXXI.  or 
designee,  may  reduce  the  amoimt  of  any 
marketing  penalty  for  which  a  person 
otherwise  %vould  be  liable  in  accordance 


with  the  provisions  of  this  section  upon 
finding  that  failure  to  comply  was 
unintentional  or  Mrithout  Imowledge  on 
the  part  of  such  person  and  such 
reduction  would  not  damage  the 
tobacco  program. 

(e)  Prohibition  of  use.  processing  or 
marketing  of  tobacco  for  which  the 
assessments  have  not  been  paid;  Other 
remedies.  The  use.  processing,  or 
mariceting  of  tobacco  in  the  commerce  of 
the  Unit^  States  of  any  tobacco  for 
which  an  assessment  required  by  this 
subpart  is  due,  is  prohibited.  The 
penalties  and  other  remedies  provided 
in  the  section  shall  be  in  addition  to, 
and  not  exclxisive  of,  other  remedies 
that  may  be  available. 

§1464.107  Recordkeeping. 

(a)  Retention  of  records.  Each 
importer  of  tobacco  shall  maintain  all 
records  that  are  relevant  to  any 
imported  tobacco  that  is  subjc^  to  an 
assessment  in  accordance  with  this 
subpart  Such  records  shall  be  retained 
for  a  period  of  three  years  following  the 
date  of  entry  of  such  tobacco;  however, 
the  destruction  of  such  records  shall  be 
at  the  party’s  own  risk. 

(b)  Examination  of  records  and 
reports.  The  Executive  Vice  President. 
OCC,  the  Deputy  Vice  President,  CCC. 
the  Director,  or  any  person  authorized 
by  one  of  such  persons,  m  any  auditor 
or  agent  of  the  Office  of  the  Inspector 
General,  is  authorized  to  examine  any 
records  that  such  person  has  reason  to 
believe  are  relevant  to  any  matter 
pertinent  to  the  payment  of  importer 


assessments  under  this  subpart.  Upon 
request  of  an  authorized  person,  each 
importer  shall  make  available  for 
examination  such  records  as  are  under 
such  importer’s  control  and  that  may  be 
relevant  to  imported  tobacco  that  is 
subject  to  an  assessment  in  accordance 
with  this  subpart.  Upon  a  failure  to 
provide  access  or  records,  the  Director 
shall  presume  that  such  an  inquiry 
would  have  produced  information 
unfavorable  to  the  party  to  the  inquiry 
and  shall  make  further  determinations 
in  the  matter  accordingly. 

1 1464.108  Reconsideration  and  appeal. 

An  importer  may  request  ttiat  the 
Director  reconsider  any  determination 
of  the  amount  of  any  assessment  due  or 
any  marketing  penalty  assessed  in 
accordance  with  this  subpart.  Any 
request  for  reconsideration  shall  be 
made  within  IS  calendar  days  after,  the 
date  of  the  notification  of  such 
assessment  m  marketing  penalty.  If  the 
importer  is  dissatisfied  with  a 
determination  rendered  by  the  Director 
with  respect  to  a  request  for 
reconsideration,  such  importer  may 
appeal  the  determination  to  the 
Director,  National  Appeals  Division. 

Any  appeal  shall  be  handled  in 
accordance  with  the  provisions  of  7  CFR 
part  780. 

Appendix  A  to  Part  1464— Importer 
Entry  and  Asseesment  Worksheet 

BHJUNQ  COOe 
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signed  at  Washington,  DC,  on  December 
16, 1993. 

Bruce  R.  Wdier, 

Acting  Executive  Vice  President,  Commodity 
Credit  Corporation. 

[FR  Doc  93-31367  Filed  12-22-93;  8:45  am] 

BSJJNQ  COOe  M10-06-e 


DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 
8  CFR  Part  264 

PNS  No.  1606-93;  AQ  Ordw  No.  1815-93] 

RIN  111S-AC83 

Addition  of  Provision  for  the 
Registration  and  Fingerprinting  of 
Nonimmigrants  Designated  by  the 
Attorney  General;  Removal  of  the 
Requirement  for  the  Registration  and 
Fingerprinting  of  Certain 
Nonimmigrants  Bearing  Iraqi  and 
Kuwaiti  Travel  Documents 

agency:  Immigration  and  Naturalization 
Service,  Justice. 

action:  Interim  rule  with  request  for 
comitfents. 

SUMMARY:  This  rule  adds  the  provision 
for  the  registration  and  fingerprinting  of 
certain  nonimmigrants  of  specific 
countries  designated  by  the  Attorney 
General.  It  also  removes  the  requirement 
for  the  registration  and  fingerprinting  of 
certain  nonimmigrants  bearing  Iraqi  and 
Kuwaiti  travel  documents  who  apply  for 
admission  to  the  United  States,  wUch 
was  promulgated  in  response  to  a 
specific  pohtical  situation  and  is  no 
longer  necessary  due  to  changes  in  the 
pohtical  environment  and  the  decrease 
in  the  need  to  collect  this  information. 
This  rule  is  necessary  to  remove 
restrictive  procedures. 

DATES:  This  irterim  rule  is  effective 
December  23, 1993.  Written  comments 
must  be  submitted  on  or  before  January 
24, 1994. 

ADDRESSES:  Please  submit  written 
comments  in  tripUcate  to  the  Records 
Systems  Division,  Director,  PoUcy 
Directives  and  Instructions  Branch, 
Immigration  and  NaturaUzation  Service, 
425  I  Street,  NW.,  room  5307, 
Washington,  DC  20536.  To  ensine 
proper  handling,  please  reference  INS 
No.  1606-93  on  your  correspondence. 
FOR  FURTHER  MFORMATION  CONTACT: 
Andrea  P.  Sickler,  Assistant  Chief 
Inspector,  Inspections  Division, 
Immigration  and  Naturahzation  Service, 
425 1  Street  NW.,  room  7228, 
Washington,  DC  20536,  telephone  (202) 
514-3275. 


SUPPLEMENTARY  INFORMATION:  On 
January  16, 1991,  a  final  regulation  was 
pubUshed  in  the  Federal  Rj^ister  at  56 
FR  1566,  codified  at  8  CFR  264.3, 
requiring  the  registration  and 
fingerprinting  of  certain  nonimmigrants 
bearing  Iraqi  and  Kuwaiti  travel 
documents.  The  requirement  was  * 
promulgated  in  response  to  the  United 
States  condemnation  of  Iraq’s  invasion 
of  Kuwait,  United  States  sanctions 
against  Iraq,  and  the  theft  of  thousands 
of  Kuwaiti  passports  during  Iraq’s 
occupation  of  Kuwait,  all  of  which 
heightened  the  potential  for  domestic 
anti-United  States  terrorist  activities. 

Due  to  the  withdrawal  of  Iraqi  forces 
firom  Kuwait,  and  the  Government  of 
Kuwait’s  requirement  that  all  old 
Kuwaiti  passports  be  replaced  with  a 
new  version,  this  requirement  is  no 
longer  necessary. 

However,  future  political  situations 
which  elevate  concern  for  United 
States’s  security  may  again  necessitate 
the  registration  and  fingerprinting  of 
certain  nonimmigrants.  In  order  to 
facilitate  the  implementation  of  this 
procedure,  this  rule  adds  the  provision 
that  the  Attorney  General  may  require, 
by  public  notice  in  the  Federal  Register, 
certain  nonimmigrants  of  specific 
countries  to  be  registered  and 
fingerprinted  upon  arrival  in  the  United 
States,  pursuant  to  section  263(a)(5)  of 
the  Immigration  and  Nationality  Act,  8 
U.S.C.  1303(a)(5). 

This  additional  provision  is  a 
procedural  chemge  which  affords  the 
Attorney  General  more  flexibility  in 
responding  to  specific  political 
situations  than  was  formerly  available 
only  through  time-consuming  changes 
in  the  regulation.  Elsewhere  in  this 
issue  of  &e  Federal  Register,  a  notice  is 
published  requiring  certain 
nonimmigrants  from  Iraq  and  the  Sudan 
to  be  registered  and  fingerprinted  upon 
arrival  in  the  United  States. 

The  Service’s  implementation  of  this 
rule  as  an  interim  rule,  with  provision 
for  post-promulgation  public  comment, 
is  based  on  the  foreign  affairs  exception 
found  at  5  U.S.C.  553(a)  and  the  “good 
cause’’  exception  found  at  5  U.S.C. 
553(b)(B)  and  (d)(3).  The  reasons  and 
necessity  for  immediate  implementation 
of  this  interim  rule  without  prior  notice 
and  comment  are  based  on  recent 
terrorist  activities  perpetrated  on  United 
States  soil.  In  response  to  similar 
security-related  emergencies,  it  is 
imperative  that  the  Attorney  General 
have  the  immediate  ability  to  designate 
certain  nonimmigrants  from  specific 
coimtries  as  being  required  to  be 
registered  and  fingerprinted  upon 
arrival  in  the  United  States. 


In  accordance  with  5  U.S.C.  605(b), 
the  Attorney  General  certifies  that  this 
rule  will  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities.  Insofar  as  this 
rule  merely  effects  a  limited  number  of 
individuals,  it  will  have,  at  most,  a 
nominal  impact  on  small  entities.  This 
rule  does  not  have  Federalism 
implications  warranting  the  preparation 
of  a  Federalism  Assessment  in 
accordance  with  E.0. 12612  and  was 
reviewed  by  the  Office  of  Management 
and  Budget  pursuant  to  Executive  Order 
No.  12866. 

The  information  collection 
requirement  contained  in  this  rule  has 
been  cleared  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  the  Paperwork  Reduction 
Act.  The  clearance  number  for  this 
collection  is  contained  in  8  CFR  299.5, 
Display  of  Control  Numbers. 

List  of  Subjects  in  8  CFR  Part  264 

Aliens.  Reporting  €md  recordkeeping 
requirements. 

Accordingly,  part  264  of  chapter  I  of 
title  8  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  264— REGISTRATION  AND 
FINGERPRINTING  OF  AUENS  IN  THE 
UNITED  STATES 

1.  The  authority  citation  for  part  264 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103, 1201, 1201a, 
1301-1305. 

2.  In  §  264.1,  paragraphs  (f)  through 
(h)  are  redesignated  as  paragraphs  (^ 
through  (i),  and  a  new  paragraph  (f)  is 
added  to  read  as  follows: 

S  264.1  Registration  and  fingerprinting. 
***** 

(f)  Registration  and  fingerprinting  of 
certain  nonimmigrants. 

Notwithstanding  the  provisions 
included  in  paragraphs  (e)Cl)  and  (e)(2) 
of  this  section,  the  Attorney  General 
may  designate,  by  a  cdlnprehensive 
public  notice  in  ^e  Federal  Register, 
that  certain  nonimmigrants  of  specific 
countries  are  required  to  be  registered 
and  fingerprinted  upon  arrival  in  the 
United  States.  This  requirement  shall 
not  apply  to  those  nonimmigrants 
applying  for  admission  to  the  United 
States  under  section  101(a)(15)(A)  or 
101(a)(15](G)  of  the  Immigration  and 
Nationality  Act.  Those  aliens  so 
designated  by  the  Attorney  General  who 
apply  for  admission  to  the  United  States 
shall  be  registered  on  Form  1-94 
(Arrival/Departure  Record),  and  may  be 
fingerprinted  on  Form  FD-258 
(Fingerprint  Chart),  and  photographed 
by  the  Service  at  the  Port-of-Entry  where 
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the  aliens  apply  for  admission  to  the 
United  States. 

*  *  •  *  • 

{2643  [Removed] 

3.  Section  2643  is  removed. 

Dated:  Decexnber  9, 1903. 

Janet  Reno, 

Attorney  General. 

(FR  Doc  93-30578  Filed  12-22-93;  8:45  am] 
eaXMO  CODE  4410-KMi 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  91-ANE-50;  Amendment  39- 
8771;  AO  93-25-05] 

Airworthiness  Directives;  Allison 
Modei  250-C20S  Twbine  Engines 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Allison  Model  250-^OS 
turbine  engines  which  have  been 
modified  per  Soloy  (inversions.  Ltd., 
Supplemental  Type  Certificate  (STC) 
SE23S2NM,  that  requires  a  one-time 
Inspection  of  the  main  engine  driveshaft 
and  replacement  of  main  driveshaft  flex 
coupling  bolts,  bushings,  and  nuts.  This 
amendment  is  prompt^  by  reports  of 
difficulty  in  adequately  torqmng  these 
bolts.  The  actions  specified  hy  ^s  AD 
are  intended  to  prevent  bolt  ^tting  and 
fatigue  failure,  main  engine  driveshaft 
detachment,  and  engine  failure. 

DATES:  Effective  February  22, 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Feder^  Raster  as  of  February 
22. 1994. 

ADDRESSES:  The  service  inftxmation 
referenced  in  this  AD  may  be  obtained 
from  Soloy  (Corporation*  450  Pat 
Keimedy  Way,  SW.,  Olympia,  WA 
98501-7298:  telephone  (206)  754-7000. 
This  information  may  be  examined  at 
the  Fedwal  Aviation  Administration 
(FAA),  New  England  Region,  Office  of 
the  Assistant  Chief  CounseL  12  New 
England  Executive  Park.  Burlington, 
MA:  or  at  the  Office  of  the  Federal 
Register.  800  North  CCapitol  Street.  NW.. 
suite  700,  Washington.  DC 
FOR  FURTHER  INFORMATION  CONTACT: 
Hanla  Younis,  Aerospace  Engineer, 
Seattle  Aircraft  (Certincaticm  Office. 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton,  WA 


98055-4056;  telephone  (206)  227-2764, 
fax  (206)  227-1181. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  Allison  Model  250-C20S 
turoine  engines  which  have  been 
modified  per  Soloy  Conversions,  Ltd., 
Supplemental  Type  Certificate  (STC) 
SE23S2NM.  was  published  in  the 
Federal  Register  on  May  15, 1992  (57 
FR  208(X)).  That  action  proposed  to 
require  a  one-time  inspection  of  the 
main  engine  driveshaft  and  replacement 
of  the  main  driveshaft  flex  coupling 
bolts,  bushings,  and  nuts  in  accordance 
with  Soloy  (Corporation  Service  Bulletin 
(SB)  04-780,  dated  December  11, 1991. 

Interested  pwsons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  Due 
consideration  has  been  given  to  the 
comment  received. 

One  comment  concurs  with  the  rule 
as  proposed. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adration  of  the  rule  as  proposed. 

There  are  approximately  65  modified 
engines  of  the  affected  dedgn  in  the 
worldwide  fleet  The  FAA  estimates  that 
24  engines  installed  on  aircraft  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  3  woric  hours 
per  engine  to  accomplish  the  required 
acticms,  and  that  the  average  labor  rate 
is  $55  pw  work  hour.  The  manufacturer 
has  ad^sed  the  FAA  that  it  will  provide 
all  needed  replacement  parts  at  no 
charge.  Based  mi  these  figures,  the  total 
cost  impact  of  the  AD  rm  U.S.  operators 
is  estin^ed  to  be  $3,960. 

'  The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  di^butimi  of  powm  and 
respmisibilitles  ammig  the  various 
levels  of  government  Therefore,  in 
accordant  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 
For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  actum"  under 
Executive  Ordm  12866:  (2)  is  not  a 
"significant  rule”  under  DOT 
Regulatory  Polidee  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 


Flexibility  Act.  A  final  evaluatimi  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 

Safety. 

Adoption  of  the  Amendment 
Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECmVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aiitliorit]r:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(^;  and  14  (7R 
11.89. 

{39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-25-05  Allison:  Amendment  39-8771. 
Docket  91-ANE-50. 

AppUcalMity:  Allison  Model  250-C20S 
turbine  engines,  as  modified  by  Soloy 
Conversion.  Ltd.,  Supplement^  Type 
Certiflcate  (STC)  SE2352NM.  installed  on  but 
not  limited  to  Cessna  206  and  207  airidanec. 

Complkace:  Required  as  indicated,  unless 
accomplished  previously. 

To  i^ent  Iwlt  fretting  and  btigue  failure, 
main  engine  driveshaft  detachment,  and 
ei^ne  failure,  accomphsh  the  fioUowinff 
fe)  Within  90  days  after  the  effective  date 
of  this  AD,  inspect  the  main  engine 
driveshaft  and  replace  the  driveshaft  flex 
coupling  bolts,  bushings,  and  nuts  in 
accordance  with  Soloy  Corporation  Service 
Bulletin  No.  04-780,  dated  December  11, 
1991.  Replace  with  a  servicedjle  part  them 
main  en^ne  drhresbafts  with  alongated  boh 
holes. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
ptovidm  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Mailer,  Srattle 
Aircraft  Certification  Office.  The  request 
should  be  forwarded  throng  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
commaDts  and  thm  tend  it  to  the  Manager, 
Seattle  Airoaft  Ortification  Office. 

Note:  Information  concerning  the  extstenca 
of  approved  alternative  method^  of 
comiMiance  wldi  thia  airworthiness  directive, 
if  any,  may  be  (d)tained  from  the  Seattle 
Airc^  Certification  Office. 

(c)  Sp>ecial  flight  permits  may  ba  issued  in 
.  accmdance  with  FAR  21.197  and  21.199  to 

opwate  the  airplane  to  a  location  when  the 
requirements  (rf  this  AD  can  be 
'  accompUahed. 
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(d)  The  inspection,  and  replacement,  if 
necessary,  shall  be  done  in  accordance  with 
the  following  service  bulletin:  . 


Document  No. 

Pages 

Revi¬ 

sion 

Date 

Soloy  Corp. 

1-3 

Orig. 

Dec.  11, 

Service  Bulletin 

1991 

No.  04-780. 

Total  Pages:  3. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Re^ster  in  accordance  with  5  U.S.C  552(a) 
and  1 CFR  part  51.  Copies  may  be  obtained 
from  Soloy  Corporation,  450  ^t  Kennedy 
Way,  SW..  Olympia,  WA  98501-7298; 
telephone  (206)  754-7000.  Copies  may  be 
inspected  at  the  FAA,  New  Errand  R^on, 
Office  of  the  Assistant  Chief  Counsel,  12  New 
England  Executive  Park,  Burlington,  MA;  or 
at  ffie  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washin^on,  DC 

(e)  This  amendment  becomes  effective  on 
February  22, 1994. 

Issued  in  Burlington,  Massachusetts,  on 
December  8, 1993. 

Jay  J.  Pardee, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 

(FR  Doc.  93-31117  Filed  12-22-93;  8:45  am] 
eajjNQ  cooc  4oi»-i»-p 


14  CFR  Part  39 

[Docket  No.  93-NM-214-AO;  Amendment 
39-8775;  AO  93-25-09] 

Airworthiness  Directives;  McDonnell  * 
Douglas  Model  MD-11  and  DC-10 
Series  Airplanes,  and  Model  KC-10A 
(Military)  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  McDoimell 
Elouglas  Model  MD-11  and  DC-10 
series  airplanes,  and  Model  KOlOA 
(military)  airplanes.  This  action  requires 
functional  testing  to  verify  proper 
installation  of  the  electrical  coimectors 
to  the  engine  generator  and  fire  bell 
shutoff  switches,  and  correction  of  the 
installation,  if  necessary.  This 
amendment  is  prompted  by  a  report  that 
during  pre-delivery  testing  of  a  Model 
MD-11  series  airplane,  the  electrical 
connectors  to  the  fire  extinguishing 
handles  were  foimd  to  be  connect^ 
incorrectly  (crossed).  The  actions 
specified  in  this  AD  are  intended  to 
prevent  the  wrong  engine-driven 
generator  from  being  shut  down 
uimecessarily  in  the  event  of  an  engine 
fire  or  severe  damage  to  the  engine. 


DATES:  Effective  January  7. 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  7, 
1994.  Comments  for  inclusion  in  the 
Rules  Docket  must  be  received  on  or 
before  February  22, 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
214-AD,  1601  Lind  Avenue,  SW., 

Renton,  Washin^on  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  finm 
McDoimell  Douglas  Corporation,  P.O. 

Box  1771,  Long  Beach,  ^lifomia 
90846-1771,  Attention:  Business  Unit 
Manager,  Technical  Publications — 
Technical  Administrative  Support.  Cl- 
L5B.  This  information  may  be  examined 
at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton.  Washington;  or  at  the  FAA, 
Transport  Airplane  Directorate,  Los  . 
Angeles  Aircraft  Certification  Office, 

3229  East  Spring  Street,  Long  Beach, 
California  90806-2425;  or  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Raymond  Vakili,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-141L.  FAA. 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 

3229  East  Spring  Street,  Long  Beach, 
California  90806-2425;  telephone  (310) 
988-5262;  fax  (310)  988-5210. 
SUPPLEMENTARY  INFORMATION:  Recently, 
during  pre-delivery  testing  of  a 
McDonnell  Douglas  Model  MD-11 
series  airplane,  the  electrical  coimectors 
to  the  engine  generator  and  fire  bell 
shutoff  switches  were  found  to  be 
connected  incorrectly  (crossed).  When 
the  fire  extinguishing  handle  on  the 
number  1  engine  was  pulled,  the 
number  2  engine  fuel  switch  and  the 
“GENERATOR  OFF”  lights  were 
illuminated  on  the  electrical  system 
control  panel,  and  the  “GEN  2  OFF” 
indicator  was  displayed  on  the  engine 
alert  display  (EAD). 

Further  investigation  revealed  that 
engine  and  fire  bell  system  wiring  was 
incorrectly  installed  (crossed).  The 
number  1  connector  was  on  the  number 
2  switch,  the  number  2  connector  was 
on  the  number  3  switch,  and  the 
number  3  connector  was  on  the  number 
1  switch. 

This  anomaly  may  render  the  other 
two  generators  inoperable  if  the  airplane 
were  operated  with  one  generator 
inoperable  (as  permitted  by  the  Master 


Minimum  Equipment  List).  Moreover, 
when  the  thi^-step  procedure, 
specified  in  the  FAA-approved  airplane 
ffight  manual,  is  executed  to  shut  ffie 
engine  down,  the  unaffected  engine  fuel 
shutoff  switch  light  will  illuminate.- 
The  FAA  finds  that  the  likelihood  of 
incorrect  (crossed)  wiring  connections 
may  also  exist  on  Model  DC-10  series 
airplanes  and  Model  KC-lOA  (military) 
airplanes  due  to  the  similarity  in  design 
of  the  fire  extinguishing  systems  on 
these  airplanes. 

This  condition,  if  not  corrected,  could 
result  in  the  wrong  engine-driven 
generator  fi‘om  being  shut  down 
unnecessarily  in  the  event  of  an  engine 
fire  or  severe  damage  to  the  engine. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  MD-11  Alert 
Service  Bulletin  A26-16,  dated 
November  22, 1993,  and  DC-IO/KC- 
lOA  Alert  Service  Bulletin  A26-46, 
dated  December  6. 1993,  that  describe 
procedures  for  functional  testing  to 
verify  proper  installation  of  the 
electrical  connectors  to  the  engine 
generator  and  fire  bell  shutoff  switches, 
and  correction  of  the  installation,  if 
necessary. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  McDonnell  Douglas 
Model  MD-11  and  DC-10  series 
airplanes,  and  Model  KO-lOA  (military) 
airplanes  of  the  same  type  design,  this 
AD  is  being  issued  to  prevent  the  wrong 
engine-driven  generator  from  being  shut 
down  unnecessarily  in  the  event  of  an 
engine  fire  or  severe  damage  to  the 
engine.  This  AD  requires  factional 
testing  to  Verify  proper  installation  of 
the  electrical  connectors  to  the  engine 
generator  and  fire  bell  shutoff  switches, 
and  correction  of  the  installation,  if 
necessary.  The  actions  are  required  to  be 
accomplished  in  accordance  with  the 
service  bulletins  described-previously. 

This  AD  also  requires  that  operators 
submit,  to  the  FAA,  ihreport  of  their 
findings  of  discrepancies  as  a  result  of 
the  functional  testing. 

This  is  considered  to  be  interim 
action.  The  manufacturer  has  advised 
that  it  currently  is  developing  a 
modification  that  will  positively  address 
the  imsafe  condition  addressed  by  this 
AD.  Once  this  modification  is 
developed,  approved,  and  available,  the 
FAA  may  consider  additional 
rulemaking. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 


Federal  Register  /  Vol.  58,  No.  245  /  Thursday,  December  23,  1993  /  Rules  and  Regulations  68027 


Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
argiiments  as  they  may  desire. 
Communications  shall  identify  tha 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
\mder  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter’s  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  efiectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that  ^ 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  93-NM-214-AD.’*  The 
postcard  will  be  date  stamped  and 
retximed  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  efiects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federaUsm 
implications  to  warrant  the  preparation 
of  a  FederaUsm  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  “significant  regulatory 
action”  imder  l^ecutive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  PoUcies  and 
Procedures  (44  FR 11034,  February  26, 


1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
PoUcies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 

Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423: 49  U.S.C.  106(^:  and  14  CFR 
11.89. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-25-09  McDonnell  Douglas:  Amendment 
39-8775.  Docket  93-NM-214-AD. 

Applicability:  Model  MD-11  series 
airplanes  as  listed  in  McDonnell  Douglas 
MD-11  Alert  Service  Bulletin  A26-16,  dated 
November  22, 1993;  and  Model  DC-10  series 
airplanes  and  Model  KC-lOA  (military) 
airplanes  as  listed  in  McDonnell  Dou^as 
DC-lO/KC-lOA  Alert  Service  Bulletin  A26- 
46,  dated  December  6, 1993;  certificated  in 
any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  wrong  engine-driven 
generator  from  being  shut  down 
unnecessarily  in  the  event  of  an  engine  fire 
or  severe  damage  to  the  engine,  accomplish, 
the  following; 

(a)  Perform  a  functional  test  to  verify 
proper  installation  of  the  electrical 
connectors  to  the  engine  generator  and  fire 
bell  shutoff  switches  at  the  time  specified  in 
either  paragraph  (a)(1)  or  (a)(2)  of  this  AD,  as 
applicable: 

(1)  For  Model  MD-11  series  airplanes: 
Within  30  days  after  the  effective  date  of  this 
AD,  in  accordance  with  the  Accomplishment 
Instructions  of  McDonnell  Douglas  MD-11 
Alert  Service  Bulletin  A26-16,  dated 
November  22, 1993.  Or 

(2)  For  Model  DC-10  series  airplanes  and 
KC-lOA  (military)  airplanes:  Within  60  days 
after  the  effective  date  of  this  AD,  in 
accordance  with  the  Accomplishment 
Instructions  of  McDonnell  Etouglas  DC-10/ 
KC-lOA  Alert  Service  Bulletin  A26-46, 
dated  December  6, 1993. 


(b)  If  the  electrical  connectors  are  foimd  to 
be  properly  installed,  no  further  action  is 
required  by  paragraph  (a)  of  this  AD. 

(c)  If  the  electrical  connectors  are  fbimd  to 
be  improperly  installed,  prior  to  further 
flight,  correct  the  wiring  installation  and 
repeat  the  functional  test,  in  accordance  with 
the  Accomplishment  Instructions  of 
McDonnell  Douglas  MD-11  Alert  Service 
Bulletin  A26-16,  dated  November  22, 1993 
(for  Model  MD-11  series  airplanes);  or 
McDonnell  Douglas  DC-lO/KC-lOA  Alert 
Service  Bulletin  A26-46,  dated  December  6, 
1993  (for  Model  DC-10  series  airplanes  and 
Model  KC-lOA  (military)  airplanes);  as 
applicable. 

(d)  Prior  to  further  flight  following  any 
maintenance  performed  on  the  fire 
extinguishing  handle  system,  repeat  the 
functional  test  in  accordance  with  the 
Accomplishment  Instructions  of  McDonnell 
Douglas  MD-11  Alert  Service  Bulletin  A26- 
16,  dated  November  22, 1993  (for  Model  MD- 
11  series  airplanes);  or  McDonnell  Douglas 
DC-lO/KC-lOA  Alert  Service  Bulletin  A26- 
46,  dated  December  6, 1993  (for  Model  DC- 
10  series  airplanes  and  Model  KC-lOA 
(military)  airplanes);  as  applicable. 

(e)  Within  10  days  after  completing  the 
functional  tests  required  by  paragraphs  (a) 
and  (d)  of  this  AD.  submit  a  report  of  the 
findings  of  discrepancies  to  the  FAA, 
Transport  Airplane  Directorate,  Los  Angeles 
Aircraft  Certification  Office  (ACO),  3229  East 
Spring  Street,  Long  Beach,  California  90806- 
2425;  fax  (310)  988-5210.  Information 
collection  requirements  contained  in  this 
regulation  have  been  approved  by  the  Office 
of  Management  and  Budget  (0MB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C  3501  et  seq.)  and  have  been 
assigned  0MB  Control  Niunber  2120-0056. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  ACO.  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Prfocipal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Los  Angeles  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(h)  The  functional  test  shall  be  done  in 
accordance  with  McDonnell  Douglas  MD-11 
Alert  Service  Bulletin  A26-16,  dated 
November  22, 1993  (for  Model  MD-11  series 
airplanes);  or  McDonnell  Douglas  DC-10/ 
KC-lOA  Alert  Service  Bulletin  A26-46, 
dated  December  6, 1993  (for  Model  DC-10 
series  airplanes  or  KC-lOA  (military) 
airplanes);  as  applicable.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  firom  McDonnell  Douglas 
Corporation,  P.O.  Box  1771,  Long  Beach, 
California  90846-1771,  Attention;  Business 
Unit  Manager,  Technical  Publications — 
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Technical  Administrative  Support,  Cl-LSB. 
Copies  may  be  inspected  at  the  FAA, 
Tr^poit  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
FAA,  Transport  Airplane  Directorate,  Los 
Angeles  Ainraft  Cemfication  Office,  3229 
East  Spring  Street,  Long  Beach,  California;  or 
at  the  Office  of  the  Federal  Reg^w,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC 

(i)  This  amendment  becomes  effective  on 
January  7, 1994. 

Issued  in  Renton,  Washington,  on 
December  16, 1993. 

James  V.  Devany, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc  93-31181  Filed  12-22-93;  8:45  am] 

MLUNQ  CODE  4ei(>-1S-r 


14  CFR  Part  39 

[Doetot  No.  93-CE-32-AD;  Antondmont  39- 
8749;  AO  93-23-13] 

Airworthiness  Directives:  Piper  Aircraft 
Corporation  PA31  Series  Aiiplenea 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
Airworthiness  Directive  (AD)  93-02-13, 
which  currently  requires  repetitively 
inspecting  the  engine  baffle  seals  on 
Piper  Airo^  Corporation  (Piper)  PA31 
series  airplanes,  and,  if  foimd 
improperly  positioned,  either 
reinforcing  these  seals  or  installing 
thicker  material.  That  AD  also  allows  for 
the  termination  of  the  repetitive 
inspections  if  the  thicker  baffle  seal 
material  is  installed.  Reports  show 
reinforced  baffle  seals  are  also  becoming 
improperly  positioned,  this  action 
retains  the  l^ffle  seal  repetitive 
inspection  requirement,  eliminates  the 
reinforcement  option,  and  incorporates 
other  baffle  seal  installations  found  to 
provide  an  equivalent  level  of  safety. 

The  actions  specified  by  this  AD  are 
intended  to  prevent  the  high  engine 
operating  temperatures  associated  with 
improper  sealing  of  these  seals  to  the 
engine  cowling. 

DATES:  Effective  January  21, 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  21, 
1994. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
the  Piper  Aircraft  Corporation,  2926 
Piper  Drive,  Vero  Beach,  Florida  32960; 
Telephone  (407)  567-4361;  or  Brown 
Aircraft  Supply,  Inc,  4123  Muncy  Road, 
Jacksonville,  Florida  32207;  Telephone 


(904)  396-6655,  as  applicable.  This 
information  may  also  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  room  1558, 601 
E.  12th  Street.  Kansas  City,  Missouri 
64106;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW.. 
suite  700,  Washington,  DC. 

FOR  FURTHER  MFORMATION  CONTACT:  Ms. 
Juanita  Crafl-Lloyd.  Aerospace  Engineer, 
Propulsion  Branch,  Atlanta  Aircraft 
Certification  Office,  1669  Phoenix 
Parkway,  suite  210C,  Atlanta.  Georgia 
30349;  Telephone  (404)  991-3810; 
Facsimile  (404)  991-3606. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
that  would  apply  to  certain  Piper  PA31 
series  airplanes  was  published  in  the 
Federal  Register  on  July  28, 1993  (58  FR 
40391).  The  action  proposed  to 
supersede  AD  93-02-13  with  a  new  AD 
that  would  (1)  retain  the  inspection  and 
installation  requirements  of  AD  93-02- 
13;  (2)  eliminate  the  reinforcement 
option;  and  (3)  incorporate  three 
different  Brown  Aircraft  Supply  baffle 
seal  installations  into  the  current  AD. 

The  Piper  baffle  seal  installation  would 
continue  to  be  accomplished  in 
accordance  with  Piper  Kit  764  093, 
dated  November  10, 1980.  Either  of  the 
Brown  Aircraft  Supply  baffle  seal 
installations  would  be  accomplished  in 
accordance  with  procedures  included  in 
Figure  1  of  the  proposed  AD. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA’s 
determination  of  the  cost  to  the  public. 

After  careful  review,  the  FAA  nas 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  propo^  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
nor  add  any  additional  burden  upon  the 
public  than  was  already  proposed. 

The  FAA  estimates  that  2,448 
airplanes  in  the  U.S.  registry  will  be 
affected  by  the  required  AD,  that  it  will 
take  approximately  1  workhour  per 
airplane  to  accomplish  the  inspection, 
and  that  the  average  labor  rate  is 
approximately  $55  an  hour.  Since  an 
owner/operator  who  holds  a  private 
pilot  certificate  as  authorized  by  FAR 
43.7  is  allowed  to  accomplish  the 
inspection,  the  only  cost  impact  upon 
the  public  would  be  the  time  it  takes  to 
accomplish  this  inspection. 

The  airplane  operator  has  the  option 
of  installing  thicker  baffle  seals  and  then 


eliminating  the  repetitive  inspections. 
The  requii^  installation  will  take 
approximately  8  workhours  to 
accomplish  at  an  average  labor  rate  of 
$55  an  hour.  Piper  parts  cost 
approximately  $1,568,  and  Brown 
Aircraft  Supply  parts  cost 
approximately  $65.  The  cost  difference 
is  due  to  the  ffiper  parts  consisting  of  a 
Idt  that  not  only  includes  the  baffle 
seals,  but  also  new  baffles.  Based  on 
these  figures,  the  cost  impact  upon  any 
U.S.  operator  who  wishes  to  accomplish 
this  baffle  seal  installation  will  be 
$2,008  (with  Piper  parts)  per  airplane, 
or  $505  (with  Brown  Aircraft  Supply 

Earts)  per  airplane.  The  only  difference 
Btween  this  AD  and  AD  93-02-13, 
which  would  be  superseded  by  the 
required  action,  is  the  addition  of  the 
Brown  Aircraft  Supply  installations. 
These  installations  cost  less  than  the 
other  additions,  so,  if  this  option  is 
accomplished,  this  AD  will  actually  cost 
less  than  the  current  inspection¬ 
terminating  modification  specified  in 
AD  93-02-13. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  Febru^  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  oopy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDRESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 
Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  3FR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(^;  and  14  CFR 
11.89. 

139.13  [Amended] 

2.  Section  39.13  is  amended  by 
removing  AD  93-02-13,  Amendment 
39-8496  (58  FR  7737,  February  9, 1993), 
and  by  adding  the  following  new 
airworthiness  directive: 

93-23-13  Piper  Aircraft  Corporation: 
Amendment  39-8749  ;  Docket  No.  93- 
C8-32-AD.  Supersedes  AD  93-02-13, 
Amendment  39-8496. 

Applicability:  Model  PA31,  PA31-300,  and 
PA31-32S  airplanes  (serial  numbers  31-2 
through  31-8012089),  and  Model  PA31-350 
airplanes  (serial  munbers  31-5001  through 
31-8052199),  certiftcated  in  any  category. 

Compliance:  Required  initially  within  the 
next  50  hours  time-in-service  (TIS)  after  the 
effective  date  of  this  AD,  unless  already 
accomplished  (compliance  with  AD  80-20- 
04,  Amendment  39-3925,  AD  92-26-02, 
Amendment  39-8429,  or  AD  93-02-13, 
Amendment  39-8496),  and  thereafter  as 
indicated. 

To  prevent  improper  sealing  of  the  baffle 
seals  to  the  engine  cowling,  which  could 
result  in  high  engine  operating  temperatures, 
accomplish  the  following:  •• 

(a)  Visually  inspect  the  engine  baffle  seals 
for  proper  positioning  by  using  a  light  and 
looking  in  air  inlets  and  access  doors  to 
ensure  that  forward  seals  and  lower  aft  seals 
are  all  facing  forward  and  not  blown  hack. 

(b)  If  baffle  seals  are  improperly  positioned 
(blown  back),  prior  to  further  flight, 
accomplish  one  of  the  following: 

(1)  Install  thicker  baffle  seals  in  accordance 
with  the  instructions  to  Piper  Kit  764  093, 
dated  November  10, 1980;  or 

Note  1:  Piper  Kit  764  093  includes  the 
entire  baffle  assembly  consisting  of  both 
baffles  and  baffle  seals.  Replacing  the  baffle 
seals  included  in  this  kit  is  the  only 
requirement  of  paragraph  (b)(1)  or  (c)(2)  of 
this  AD. 

(2)  Install  baffles  of  one  of  the  following 
materials  in  accordance  with  Figure  1  of  this 
AD: 

(i)  Brown  Aircraft  Supply  Engine  Baffle 
Material,  part  number  (P/N)  BA71646-1  and 
BA71646-2,  temperature  range  -40  to  300 
degrees  Fahrenheit. 

(ii)  Brown  Aircraft  Supply,  Fiber 
Reinforced  High  Temperature  Silicone 
Engine  Baffle  Material  (red),  P/N  T-95182, 
temperature  range  -  65  to  550  degrees 
Fahrenheit;  and 

(iii)  Brown  Aircraft  Supply,  Engine  Baffle 
Material,  P/N  T-8071,  temperature  range 
-40  to  300  degrees  Fahrenheit. 

Figure  1 — Broum  Aircraft  Supply  Baffle  Seal 
Installation  Procedures 

1.  Inspect  the  existing  baffle  seals  through 
the  front  of  the  cowl  to  ensure  existing  seals 
are  of  sufficient  length  to  provide  at  least 


1-inch  of  contact  with  upper  end  lower  cowls 
when  properly  positionra.  Mark  areas  that 
need  lengthening,  and  note  the  minimum 
length  ne^ed  to  meet  requirements. 

2.  Remove  the  cowls  in  accordance  with 
the  applicable  maintenance  manual  Remove 
rivets,  wire,  and  screws,  as  applicable,  that 
secure  baffle  seals  (fabric)  to  the  engine 
baffles  (metal).  Retain  any  metal  strips  that 
are  used  to  secure  seals  to  the  engine  baffles. 

3.  Remove  existing  baffle  seals  and  lay 
against  Brown  Aircraft  Supply  baffle  seal 
material. 

4.  Cut  new  seals  around  the  layout, 
ensuring  that  seals  are  lengthen^  as  noted 
in  procedure  1. 

5.  Reattach  new  seals  to  the  engine  baffles 
with  the  original  screws,  rivets,  and  wires,  as 
applicable,  or  new  hardware  of  the  same  part 
number. 

Note:  Tbe  front  upper  cowl  baffle  seal  is 
most  critical,  especially  at  the  inboard  and 
outboard  comers.  If  the  old  material  can  be 
removed  intact,  and  the  curve  can  be 
transferred  to  the  new  flat  material,  then  it 
may  not  be  necessary  to  slit  the  material 
where  it  curves  from  vertical  to  horizontal 
contact  with  the  cowl.  If  the  curve  requires 
a  slit  in  the  material  at  the  comer,  then  it  is 
recommended  that  the  slit  be  tied  with  ty- 
raps  or  safety  wire  to  ensure  contact  with  the 
cowl  around  the  radius. 

(c)  If  baffle  seals  are  properly  positioned 
(not  blown  back),  within  the  next  50  hours 
TIS,  accomplish  one  of  the  following: 

(1)  Reinspect  the  engine  baffle  seals  as 
specifted  in  paragrapb  (a)  of  this  AD,  and 
continue  to  reinspect  thereafter  at  intervals 
not  to  exceed  50  hours  TIS;  or 

(2)  Install  thicker  baffle  seals  as  specified 
in  either  paragraph  (b)(1)  or  (b)(2)  cif  this  AD. 
This  installation  terminates  the  inspection 
requirements  of  this  AD. 

(d)  The  inspections  required  by  this  AD 
may  be  performed  by  the  owner/operator 
holding  at  least  a  private  pilot  certiftcate  as 
authorized  by  FAR  43.7,  and  must  be  entered 
into  the  aircraft  records  showing  compliance 
with  this  AD  in  accordance  with  FAR  43.11. 

(e)  Special  flight  permits  may  be  issued  in 
'  accordance  with  FAR  21.197  and  21.199  to 

operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  Atlanta  Aircraft  Certification 
Offlce,  1669  Phoenix  Parkway,  suite  210C, 
Atlanta,  Georgia  30349.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Atlanta  Aircraft  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  Aircraft 
Certification  Offlce. 

(g)  The  installation  (using  Piper  Aircraft 
Corporation  parts)  required  by  this  AD  shall 
be  done  in  accordance  with  Piper  Kit  764 
093,  dated  November  10, 1980.  This 
incorporation  by  reference  was  approved  by  ' 


the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  the 
Piper  Aircraft  Corporation,  2926  Piper  Drive, 
Vero  Beach,  Florida  32960.  Copies  may  be 
inspected  at  tbe  FAA,  Central  Region,  Office 
of  the  Assistant  Chief  Counsel,  room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri,  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street  NW.,  suite  700, 
Washington,  DC 

(h)  Tffis  amendment  (39-8749)  supersedes 
AD  93-02-13,  Amendment  39-8496. 

(i)  This  amendment  (39-8749)  becomes 
effective  on  Issued  in  Kansas  City,  Missouri, 
on  November  22, 1993. 

Barry  D.  Cleinents, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

(FR  Doc.  93-29240  Filed  12-22-93;  8:45  am) 
MUMQ  cooe  4S10-1S-U 


DEPARTMENT  OF  COMMERCE 
Bureau  of  Export  Administration 
IS  CFR  Part  778 

[Docket  No.  931225-3325] 

Guidance;  Validated  License 
Requirements  Based  on  Missile  or 
Chemical  and  Biological  Weapons 
End-Uses;  Activities  of  U.S.  Persons 

AGENCY:  Bureau  of  Export 
Administration,  Commerce. 

ACTION:  Notification  of  guidance. 

SUMMARY:  Certain  provisions  of  the 
Export  Administration  Regulations 
(EAR)  require  an  exporter  or  U.S.  person 
to  submit  an  individual  validated 
license  (IVL)  application  if  the  exporter 
or  U.S.  person  “knows”  or  is 
"informed”  of  certain  missile  or 
chemical  and  biological  weapons  (CBW) 
activities.  Numerous  firms  and 
individuals  have  asked  the  Bureau  of 
Export  Administration  (BXA)  for 
guidance  about  the  scope  of  these 
provisions.  In  response  to  these 
inquiries,  BXA  is  issuing  the  following 
guidance. 

This  is  an  advisory  notice  only,  not  a 
rulemaking  action.  As  such,  this  notice 
does  not  impose  new  or  additional 
requirements  under  the  EAR. 

DATE:  This  guidance  is  issued  as  of 
December  23, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marynell  DeVaughn,  Office  of  Chief 
Counsel  for  Export  Administration, 
Bureau  of  Export  Administration,  U.S. 
Department  of  Commerce,  Telephone: 
(202)  482-5305. 
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SUPPLEMENTARY  INFORMATION: 

Guidance  for  Validated  Licenae 
Requirements  in  Part  778 

/.  Validated  License  Requirements  in 
Part  778  of  the  EAR  Based  on  Missile  or 
Chemical  and  Biological  IVeapoiis  End- 
Uses:  Activities  of  U.S.  Persons 

A.  Sections  778.7(c)  and  778.8(c)  of 
the  EAR  require  an  exporter  to  submit 
an  IVL  application  for  an  ex^rt 
otherwise  eligible  for  general  license 
treatment  when  that  exporter — 

(1)  "Knows”  that  such  export  "will  be 
used”  in  the  design,  development, 
production,  stockpiling,  or  use  of 
missiles  or  CBW  "in  or  by  a  country” 
listed  in  Supplements  No.  5  or  6  to  EAR 
part  778;  or 

(2)  Is  "informed”  by  6XA  that  there 
is  "an  unacceptable  risk  of  use  in  or 
diversion  to”  the  design,  development, 
production,  stockpili^,  or  use  of 
missiles  or  CBW  "anywhere  in  the 
world.” 

B.  Under  §  778.9  of  the  EAR,  a 
number  of  licensing  restrictions  apply  to 
activities  of  U.S.  persons. 

(1)  Section  778.9(a)  requires  a  U.S. 
person  to  submit  an  individual 
validated  license  application  if  the  U.S. 
person  "knows"  that  any  type  of  export, 
reexport,  or  transfer,  irrespective  of  the 
origin  of  the  items,  "will  be  used”  in  the 
design,  development,  production, 
stockpiling,  or  use  of  missile  or  CBYf 
"in  or  by  a  coimtry”  listed  in 
Supplement  Nos.  5  or  6  to  part  778. 
Moreover,  no  U.S.  person  may 
knowingly  support  any  export,  reexport, 
or  transfer  that  does  not  have  a 
validated  license  as  required  by 

§  778.9(a).  Section  778.9(d)  de^es 
support  to  include  "any  action, 
including  financing,  transportation,  and 
height  forwarding,  by  which  a  person 
facilitates  an  export,  reexport,  or 
transfer  without  being  the  actual 
exporter  or  reexporter.” 

(2)  Section  778.9(b)  prohibits  a  U.S. 
person  from  knowingly  performing  "any 
contract,  service,  or  employment”  that 
"will  assist”  in  the  design, 
development,  production,  stockpiling, 
or  use  of  missiles  or  CBW  in  a 
Supplement  S  or  6  country. 

(3)  Under  $  778.9(e),  B^  can 
"inform”  a  U.S.  person  that  an 
individual  validated  licmise  is  required 
because  "an  activity  coiild  involve  the 
types  of  participation  or  support”  that 
are  covered  by  $  778.9. 

U.  Guidance  on  the  Validated  License 
Requirements  Based  on  Missile  or 
Chemical  and  Biological  End-Uses 

(A)  Numerous  firms  and  individuals 
have  asked  BXA  for  guidance  about  the 


scope  of  these  provisions.  In  response  to 
these  inquiries,  BXA  is  issuing  me 
following  guidance:  ^ 

(1)  BXA  considers  §§  778.7(c)(l)(ii), 
778.8(c)(1),  and  778.9(a)  as  requiring  an 
individual  validated  license — 

•  If  the  exporter  or  U.S.  person  knows 
that  a  specific  export  will  Im  directly 
emplo^sd  in  the  design,  development, 
production,  stockpiling,  or  use  of 
missiles  or  CBW  in  a  coimtry  listed  in 
Supplement  No.  5  or  6  to  part  778. 

U)  BXA  considers  §  778.9(b)  as 
requiring  an  individual  validated 
license — 

•  If  the  U.S.  person  knows  that  a 
specific  contract,  service,  or 
employment  will  directly  assist  in  the 
design,  development,  production, 
stockpiling,  or  use  of  missiles  or  CBW 
in  a  country  listed  in  Supplement  No. 

5  or  6  to  part  778. 

(3)  BXA  considers  §§  778.7(c)(2)  and 
778.8(c)(2)  as  requiring  an  individual 
validated  license — 

•  If  the  exporter  is  informed  by  BXA 
that  there  is  an  unacceptable  risk  that  a 
specific  export  will  be  directly 
employed  in  the  design,  development, 
prwluction,  stockpiling  or  use  of 
missiles  or  CBW. 

(4)  BXA  considers  $  778.9(e)  as 
requiring  an  individual  validated 
license— 

•  If  the  U.S.  person  is  informed  by 
BXA  that  the  specific  activities  of  that 
person  could  mrectly  involve  the 
design,  development,  production, 
stockpiling,  or  use  of  missiles  or  CBW. 

(B)  Status  of  “is  informed" 
notifications  previously  issued  by  BXA. 
Exporters  and  U.S.  persons  are  advised 
that  all  "is  informed”  notifications 
previously  issued  by  BXA  meet  the 
standards  described  above  and  remain 
in  full  force  and  effect  unless  the 
exporter  or  U.S.  person  is  specifically 
notified  otherwise. 

(C)  Consistency  of  this  guidance  with 
EPd.  The  guidance  set  forth  above  is 
consistent  with  the  objectives  of  the 
Enhanced  Proliferation  Control 
Initiative  (EPCI).  The  purpose  of  the 
EPCI  controls  is  to  stem  the  proliferation 
of  missile  and  CBW  technologies,  not  to 
embargo  or  interfere  with  legitimate 
conunerce.  The  items  covert  by  the 
"know  or  is  informed”  licensing 
requirements  are  general  purpose  items 
that  have  many  braign  dvil  uses.  The 
equipment  and  technology  that  is 
specially  designed  ot  mc^fied  for 


>  BXA  hai  previously  issued  guidance  on  exporter 
responsibilities  under  the  “know"  standard, 
including  "tad  Qag"  indicates  illustrating  the  types 
of  drcumstances  uat  should  cause  reason^e 
suspicion  that  a  transaction  will  violate  the  EAR. 
This  material  is  set  fmth  in  section  m  to  this 
guidance. 


missile  or  CBW  applications  is  already 
described  on  the  CCL  as  requiring  a 
validated  license,  irrespective  of  end- 
use.  The  EPCI  "catch-aill”  control  under 
the  "know  or  is  informed”  licensing 
requirements  supplement  the  CCL 
entries  based  on  the  end-use  of  the 
export.  Similarly,  the  U.S.  person 
provisions  also  supplement  the  existing 
CCL-based  controls.  The  U.S.  person 
provisions  restrict  assistance  that 
provides  direct  missile  or  CBW 
expertise  through  the  performance  of  a 
contract,  service,  or  employment. 

(D)  Consistency  of  this  guidance  with 
terms  defined  in  the  EAR.  This  guidance 
is  consistent  with  the  use  in  the 
regulatory  language  of  specifically 
defined  terms  that  relate  to  direct 
application  in  missile  and  CBW 
activities.  Key  terms  used  in  the 
regulations,  "missiles”  and  "design, 
development,  production,  or  use,”  have 
specifically  defined  meanings. 

(1)  Missiles.  The  term  missiles  is 
defined  in  EAR  §  778.7(a)(2)  as  "rocket 
systems  *  *  *  and  unmanned  air 
vehicle  systems  *  *  *  capable  of 
delivering  at  least  500  kilograms  (kg) 
payload  to  a  range  of  at  least  300 
idlometers  (km)."  Moreover,  the  terms 
"development,”  “production,”  and 
"use"  are  defined  in  Supplement  No.  3 
to  part  799  of  the  EAR,  as  set  forth 
below.  These  terms  are  also  utilized  in 
the  context  of  the  Missile  Technology 
Control  Regime  and  Australia  Group 
control  lists. 

(2)  Development.  "Development”  is 
related  to  all  stages  prior  to 
"production,”  such  as: 

•  Design. 

•  Design  research. 

•  Design  analysis. 

•  Design  concepts.  ' 

•  Assembly  ana  testing  of  prototypes. 

•  Pilot  production  schemes. 

•  Design  data. 

•  Process  of  transforming  design  data 
into  a  product. 

•  Configuration  design. 

•  Integration  design. 

•  Layouts. 

(3)  Production.  "Production”  means 
all  production  stages  such  as: 

•  Production  engineering. 

•  Manufecture. 

•  Integration. 

•  Assembly  (mounting). 

•  Inspection. 

•  Testing. 

•  Quality  assxirance. 

(4)  Use.  "Use”  means: 

•  Operation. 

•  Installation  (including  on-site 
installation). 

•  Maintenance  (checking). 

•  Repair. 

•  Overhaul. 
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•  Refurbishing. 

(5)  StockpiUne.  “Stockpiling”  means: 

•  A  supply  of  material  stored  for 
future  use,  usually  carefully  accrued 
and  maintained,  i.e.,  to  accumulate  a 
stockpile  of  a  given  material. 

UI.  “Know  Your  Customer"  Guidance 

Certain  provisions  in  EAR  part  778 
require  an  exporter  to  submit  an 
individual  validated  license  application 
if  the  exporter  “knows”  that  an  export 
otherwise  eligible  for  General  License  is 
for  end-uses  involving  nuclear, 
chemical  and  biologi^  weapons 
(CBW),  or  related  missile  delivery 
systems,  in  named  destinations  listed  in 
tne  regulations.  BXA  has  issued  the 
following  guidance  on  how  individuals 
and  firms  should  act  imder  this 
knowledge  standard.  This  guidance 
does  not  change  or  revise  the  EAR. 

(A)  Decide  whether  there  are  “red 
flags," Take  into  account  any  abnormal 
circumstances  in  a  transaction  that, 
indicate  that  the  e^qmrt  may  be  destined 
for  an  inappropriate  end-use,  end-user, 
or  destination.  Such  circumstances  are 
referred  to  as  “red  flags.”  Included 
among  examples  of  r^  flags  are  orders 
for  items  that  are  inconsistent  vrith  the 
needs  of  the  pmchaser,  a  customer 
declining  installation  and  testing  when 
included  in  the  sales  price  or  when^ 
normally  requested,  or  requests  for 
equipment  configurations  which  are 
incompatible  wi&  the  stated  destination 
(e.g.,  120  volts  in  a  country  with  220 
volts).  Commerce  has  develcped  lists  of 
such  red  flags  that  are  not  all-inclusive 
but  are  intended  to  illustrate  the  types 
of  circumstances  that  shoiild  cause 
reasonable  suspicion  that  a  transaction 
will  violate  the  EAR 

(B)  If  there  are  “red  flags,"  inquire.  If 
there  are  no  “rad  flags”  in  ^e 
information  that  comes  to  your  firm, 
you  should  be  able  to  proceed  with  a 
transaction  in  relLiace  on  information 
you  have  received.  That  is,  absent  “red 
flags”  (or  an  e3q)ress  requirement  in  the 
EAR),  there  is  no  affirmative  duty  upon 
exporters  to  inquire,  verify,  or  otheiwise 
“go  behind”  the  customer's 
representations.  However,  when  “red 
flags”  are  raised  in  information  that 
comes  to  your  firm,  you  have  a  duty  to 
check  out  the  suspidous  circumstances 
and  inquire  about  the  end-use,  end-user, 
or  ultimate  country  of  destination. 

The  duty  to  check  out  “red  flags”  is 
not  confined  to  the  use  of  general 
licenses  affected  by  the  “know”  or 
“reason  to  know”  language  in  the  EAR 
Applicants  for  validated  licenses  are 
-  required  by  EAR  772.6  to  obtain 
documentary  evidence  concerning  tlw 
transaction,  and  misrepresentation  or 
concealment  of  materM  facte  is 


prohibited,  both  in  the  licensing  process 
and  in  all  export  control  documents. 

You  can  rely  upon  representations  from 
your  customer  and  repeat  them  in  the 
documents  you  file  unless  “red  flags” 
oblige  you  to  take  verification  steps. 

(C)  ^  not  self-blind.  Do  not  cut  off 
the  flow  of  information  that  comes  to 
your  firm  in  the  normal  course  of 
business.  For  example,  do  not  instruct 
the  sales  force  to  tell  potential 
ciistomers  to  refi’ain  ^m  discussing  the 
actual  end-use,  end-user,  and  ultimate 
coimtry  of  destination  for  the  product 
your  firm  is  seeking  to  sell.  Do  not  put 
on  blinders  that  prevent  the  learning  of 
relevant  information.  An  affirmative 
policy  of  stops  to  avoid  “bad” 
information  would  not  insulate  a 
company  from  liability,  and  it  would 
usudly  be  considered  an  aggravating 
factor  in  an  enforcement  proceeding. 

Employees  need  to  know  how  to 
handle  “red  flags.”  Knowledge 
possessed  by  an  employee  of  a  company 
can  be  imputed  to  a  firm  so  as  to  m^e 
it  liable  for  a  violation.  This  makes  it 
important  for  firms  to  establish  clear 
policies  and  effective  compliance 
procedures  to  ensure  that  such 
knowledge  about  transactions  can  be 
evaluated  by  responsible  senior 
officials.  Failure  to  do  so  could  be 
regarded  as  a  form  of  self-blinding. 

(D)  Reevaluate  all  the  information 
after  the  inquiry.  The  purpose  of  this 
inquiry  and  reevaluation  is  to  determine 
whether  the  “red  flags”  can  be 
explained  or  justified.  If  they  can,  you 
may  proceed  with  the  transaction.  If  the 
“r^  flags”  cannot  be  explained  or 
jiistified  and  you  proceed,  you  run  the 
risk  of  having  had  “knowledge”  that 
would  make  your  action  a  violation  of 
the  EAR 

(E)  Refrain  from  the  transaction  or 
disclose  the  infonnation  to  BXA  and 
wait.  If  you  continue  to  have  reasons  for 
concom  after  your  inqtury,  then  you 
should  either  refrain  mm  the 
transactimi  or  submit  all  the  relevant 
infonnation  to  BXA  in  the  form  of  an 
application  for  a  validated  license,  or  in 
su^  other  form  as  BXA  may  specify. 

Industry  has  an  important  role  to  play 
in  preventing  exports  and  reexports 
contrary  to  the  national  security  and 
foreign  policy  interests  of  the  United 
States.  BXA  will  continue  to  work  in 
partnership  with  industry  to  make  this 
TOnt  line  ^  defense  effe^ve,  while 
minimising  the  regulatory  burden  on 
exporters,  ff  you  have  any  question 
ab^t  whether  you  have  encountered  a 
“red  flag”,  you  may  contact  the  Office 
of  Expmt  foforcement  at  1-600-424- 
2980  or  the  Office  of  Export  Licensing 
at  (202)  482-2740. 


Dated:  December  20, 1993. 

Sue  E.  Eckeit, 

Assistant  Secretary  for  Export 
Administration. 

[FR  Doc.  93-31362  Filed  12-22-93;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Office  of  Workers'  Compensation 
Programs 

Employment  Standards  Administration 

20  CFR  Parts  10  and  702 

Claims;  Disclosure  of  Social  Security 
Numbers  Under  the  Federal 
Employees'  Compensation  Act  and  the 
Longshore  and  Harbor  Workers' 
Compensation  Act  and  Related 
Statutes 

AGENCES:  Office  of  Workers’ 
Compensation  Programs,  and 
Employment  Standards  Administration, 
Labor. 

ACTION:  Final  rule. 

summary:  This  rule  amends  the 
regulations  governing  the  Federal 
Employees'  Compensation  Act  (FECA) 
and  the  Longshore  and  Harbor  Workers* 
Compensation  Act  (LHWCA)  to  state 
that  persons  must  disclose  their  Social 
Security  Numbers  (SSN)  whenever  they 
file  notices  of  injury  and/or  claims  for 
compensation  under  either  the  FECA  or 
LHWCA  program.  This  action  is  taken 
pursuant  to  the  authority  set  forth  in  the 
Departments  of  Labor,  Health  and 
Human  Services,  and  Education,  and 
Related  Agencies  Appropriations  Act, 
1994. 

EFFECTIVE  DATE:  January  24, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shelby  Hallmark,  Deputy  Director, 

Office  of  Workers’  Compensation 
Programs,  Employment  Standards 
Ad^nistration,  U.S.  Department  of 
Labor,  room  S-3S24  Frances  Perkins 
Building,  200  Constitution  Avenue  NW., 
Washington,  DC  20210;  Telephone  (202) 
219-7503.  This  is  not  a  toll-^e  number. 
SUPPLEMENTARY  RIFORMATION:  The  Office 
of  Workers'  Compensation  Programs 
(OWCP)  has  been  authorized  by 
Congress  to  require  persons  who  file 
notices  of  injury  and/or  claims  for 
compensation,  imder  either  the  Federal 
Employees’  Compensation  Act  (FECA) 
or  the  Longshore  and  Harbor  Workers’ 
Compensation  Act  (LHWCA).  to 
disclose  sudi  identifying  information, 
including  Social  Security  account 
numbers,  as  may  be  prescribed.  The 
various  kinds  of  identifying  infonnation 
required,  Le.,  name,  address,  place  of 
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einplo)rment.  etc.,  are  set  forth  on  the 
applicable  claim  forms  and  are 
described  generally  in  the  implementing 
regulations.  Although  the  forms  had  a 
place  for  reporting  the  claimant’s  SSN, 
the  forms  indicate  that  disclostire  was 
purely  voluntary.  The  enactment  of 
Public  Law  103-112  now  requires  that 
the  SSN  be  disclosed  on  the  form. 

The  Department,  therefore,  is 
amending  the  applicable  regulations  to 
expressly  state  that  disclosure  of  the 
SSN  is  mandatory.  Such  disclosure  will 
not  adversely  affect  the  claimant  in  any 
manner  since  the  information  set  forth 
on  the  forms  will  be  released  only  in 
strict  compliance  with  the  Privacy  Act 
of  1974.  Use  of  the  SSN  should, 
however,  be  beneficial  to  the  claimant 
since  it  will  be  used  to  request 
information  for  employers  and  others 
who  have  relevant  information.  The 
SSN  may  also  be  used  by  the  OWCP  in 
conducting  computer  matches  with 
other  benefits  and/or  payment 
programs/files.  Finally,  the  OWCP 
intends  to  use  the  claimant’s  (or 
survivor’s)  SSN  as  a  claim  file  identifier. 
These  procedures  should  assist  the 
OWCP  and  its  district  office  personnel 
in  locating  files  and  ensuring  that 
incoming  mail  (including  medical 
reports)  is  attached  to  the  correct  file 
without  xmnecessary  delay. 

Publication  in  Final 

The  Department  of  Labor  has 
determined,  pursuant  to  5  U.S.C. 
553(b)(B),  that  good  cause  exists  for 
waiving  public  comment  on  these 
amendments  to  the  regulations.  Such 
comment  is  unnecessary  because  the 
provisions  of  Public  Law  103-112 
makes  comment  unnecessary  since  the 
claimant  is  required  to  disclose  the  SSN. 

Classification 

The  Department  has  concluded  that 
this  rule  is  not  a  significant  regulatory 
action  under  the  criteria  of  section  3(f) 
of  Executive  Order  12866. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  of  this  rule  have 
previously  been  approved  by  0MB. 

Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  is  required  under  5  U.S.C. 
553(b),  the  requirements  of  the 
Regulatory  Flexibility  Act,  Public  Law 
96-354,  91  Stat.  1164  (5  U.S.C.  601)  do 
not  apply  to  this  rule.  In  any  event,  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 


List  of  Subjects 
20CFRPartl0 

Claims,  Government  employees. 
Workers  Compensation. 

20  CFR  Part  702 
Administrative  practice  and 
procedure,  Claims,  Insurance. 
Longshoremen,  and  Workers’ 
Compensation. 

For  the  reasons  set  out  in  the 
preamble,  part  10  and  part  702  of  title 
20  of  the  Code  of  Federal  Regulations 
are  amended  as  set  forth  below: 

PART  10— CLAIMS  FOR 
COMPENSATION  UNDER  THE 
FEDERAL  EMPLOYEES’ 
COMPENSATION  ACT.  AS  AMENDED 

1.  The  authority  citation  for  part  10  is 
revised  to  read  as  follows: 

Authcrnty:  5  U.S.C.  301,  8149; 
Reorganization  Plan  No.  6  of  1950, 15  FR 
3174,  3  CFR,  1949-1953  Comp.,  p.  1004, 64 
Stat  1263;  Secretary’s  Order  1-93,  58  FR 
21190. 

2.  Section  10.100  is  amended  by 
adding  a  new  paragraph  (d)  as  follows: 

f  10.100  How  to  file  a  notice  of  Injury  or 
death. 

***** 

(d)  The  person  submitting  a  notice 
under  paragraph  (a)  or  (b)  of  this  section 
shall  include  the  Social  Security 
Number  (SSN)  of  the  injured  worker.  In 
cases  where  the  worker  dies  as  a  result 
of  an  on-the-job  injury  and  the  notice  is 
submitted  under  paragraph  (c)  of  this 
section,  the  SSN  of  the  person  seeking 
benefits  shall  be  disclosed  in  addition  to 
the  SSN  of  the  deceased  worker. 

PART  702— ADMINISTRATION  AND 
PROCEDURE 

3.  The  citation  of  authorities  for  part 
702  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301,  8171  et  seq.; 
Reorganization  Plan  No.  6  of  1950, 15  FR 
3174,  3  CFR,  1949-1953,  Comp.  p.  1004,  64 
Stat.  1263;  33  U.S»C.  939;  36  D.C.  Code  501 
et  seq.;  42  U.S.C.  1651  et  seq.,  43  U.S.C.  1331; 
Secretary’s  Order  1-93,  58  FR  21190. 

4.  Section  702.202  is  revised  to  read 
as  follows: 

{702.202  Employer’s  report;  form  and 
contents. 

The  employer’s  report  of  an 
employee’s  injury  or  death  shall  be  in 
writing  and  on  a  form  prescribed  by  the 
Director  for  this  purpose,  and  shall 
contain: 

(a)  The  name,  address  and  business  of 
the  e^loyer; 

(b)  'The  name,  address,  occupation 
and  Social  Security  Number  (SSN)  of 
the  employee; 


(c)  The  cause,  nature,  and  other 
relevant  circumstances  of  the  injury  or 
death; 

(d)  The  year,  month,  day,  and  hour 
when,  and  the  particular  locality  where, 
the  injury  or  death  occurred; 

(e)  Such  other  information  as  the 
Director  may  require. 

(Approved  by  the  Office  of  Management 
and  Budget  under  control  numbers  1215- 
0031  and  1215-0063) 

5.  Section  702.214  is  revised  to  read 
as  follows; 

{  702.214  Notice;  form  and  content 

Notice  shall  be  in  writing  on  a  form 
prescribed  by  the  Director  for  this 
purpose;  such  form  shall  be  made 
available  to  the  employee  or  beneficiary 
by  the  employer.  The  notice  shall  be 
signed  by  the  person  authorized  to  give 
notice,  and  shall  contain  the  name, 
address  and  Social  Security  Number 
(SSN)  of  the  employee  and,  in  death 
cases,  also  the  SSN  of  the  person 
seeking  survivor  benefits,  and  a 
statement  of  the  time,  place,  nature  and 
cause  of  the  injury  or  death. 

6.  Section  702.221  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

S  702.221  Claims  for  compensation;  time 
limitations. 

(a)  Claims  for  compensation  for 
disability  or  death  shall  be  in  writing 
and  filed  with  the  district  director  for 
the  compensation  district  in  which  the 
injury  or  death  occurred.  The  Social 
Security  Number  (SSN)  of  the  injured 
employee  and,  in  cases  of  death,  the 
SSN  of  the  person  seeking  survivor 
benefits  shall  also  be  set  forth  on  each 
claim.  Claims  may  be  filed  anytime  after 
the  seventh  day  of  disability  or  anytime 
following  the  death  of  the  employee. 
Except  as  provided  below,  the  right  to 
compensation  is  halted  xmless  a  claim  is 
filed  within  one  year  of  the  injury  or 
death,  or  (where  payment  is  made 
without  an  award)  within  one  year  of 
the  date  on  which  the  last  compensation 
payment  was  made. 
***** 

Signed  in  Washington,  DC,  this  17th  day  of 
December,  1993. 

John  R.  Fraser, 

Acting  Assistant  Secretary  for  Employment 
Standards. 

Lawrence  W.  Rogers, 

Director,  Office  of  Workers’  Ck>mpsenation 
Programs. 

[FR  Doc.  93-31369  Filed  12-22-93;  8:45  am] 
eaaJNQ  code  4810-27-M 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Oevenue  Sarvica 

26  CFR  Parti 

[TO  6503] 

R1N1S4S-AS10 

Credit  for  Employer  Social  Security 
Taxes  Paid  on  Employee  Tips 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Temporary  regulations. 

SumiARY:  This  document  contains 
temporary  regulations  that  provide 
guidance  to  employers  in  determining 
the  credit  for  employer  FICA  taxes  paid 
with  respect  to  certain  tips  received  by 
employees  of  food  and  beverage 
establishments.  The  temporary 
regulations  clarify  that  the  credit  is 
effective  for  employer  FICA  taxes  paid 
after  Decembm  31. 1993,  with  respect  to 
tips  received  for  services  performed 
after  Decmnber  31, 1993.  The  temporary 
regulations  also  clarify  that  the  credit 
applies  only  to  taxes  pidd  on  tips 
reported  to  the  employer  by  its 
employees. 

The  text  of  these  temporary 
regulations  also  serves  as  the  text  of 
proposed  regulations  set  forth  in  the 
notice  of  proposed  rulemaking  on  this 
subject  in  the  Proposed  Rules  section  of 
this  issue  of  the  Federal  Register 
EFFECTIVE  DATE;  January  1, 1994. 

FOR  FURTNER  INFORMATION  CONTACT: 

Karin  Loverud  at  202-622-6060  (not  a 
toll-free  number). 

SUPPLEMENTARY  MPORMATION: 
Background 

This  document  contains  amendments 
to  the  Income  Tax  Regulations  (26  CFR 
part  1)  that  provide  guidance  relating  to 
the  credit  for  employer  taxes  paid 
pursuant  to  the  Federal  Insurance 
Contributions  Act  (FICA)  with  respect  to 
certain  tips  received  by  employees  of 
food  and  beverage  establishments.  The 
credit  is  describe  in  section  45B  of  the 
Internal  Revenue  Code  (Code),  which 
was  added  by  section  13443  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1993  (Pub.  L.  103-66, 107  Stat.  312). 

Explanation  of  Provisions 

Section  45B  of  the  Code  describes  a 
business  tax  credit  allowable  under 
section  38  for  employer  FICA  taxes  paid 
by  food  and  beverage  establishments  on 
tips  received  by  their  employees.  The 
credit  is  equal  to  the  employer's  FICA 
tax  obligation  attributable  to  the 
employee  tips.  However,  the  credit  is 
reduc^  if  the  nontip  wages  paid  to  an 


employee  during  a  month  are  less  than 
the  amount  that  would  have  be«Q 
payable  to  the  employee  at  the  federal 
minimum  wage  rate. 

The  temporary  reflations  clarify  that 
the  credit  is  availabm  only  for  employer 
FKIA  taxes  paid  after  December  31, 

1993,  with  respect  to  tips  received  for 
services  performed  after  December  31. 
1993. 

The  temporary  regulations  also  clarify 
that  the  ci^it  applies  only  to  taxes  paid 
on  tips  reported  to  the  employer  by  its 
employees.  In  general,  imder  section 
60S3(a)  and  $  31.6053-1,  employees 
who  receive  tips  in  any  calendar  month 
must  report  all  those  tips  in  a  written 
statement  or  statements  furnished  to  the 
employer  by  the  10th  day  of  the 
following  month.  Under  section  3121(q), 
for  employment  tax  purposes,  these 
reported  tips  are  treated  as 
remuneration  for  employment  and  are 
deemed  to  have  been  paid  by  the 
employer  in  the  same  manner  as  regular 
wages  when  the  tips  are  reported.  At 
that  point,  they  are  subject  to  income 
tax  and  employee  FICA  tax  withholding, 
and  the  employer  must  make  tax 
deposits,  report  the  tips  on  the 
employer's  quarterly  employment  tax 
return  (Form  941),  and  snow  the  tips  in 
Box  1  (wages)  of  the  employees’  Forms 
W-2. 

Special  AnalTTses 

It  has  been  determined  that  these 
regulations  are  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  It  hss  also  been 
determined  that  section  S53(b)  of  the 
Administrative  Procedure  Act  (5  U.S.C 
chapter  S)  and  the  Regulatory  Flexibility 
Act  (5  U.&C  chapter  6)  do  not  apply  to 
these  regulations  and.  therefore,  a 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  these 
temporary  regulations  will  be  submitted 
to  t^  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  for 
comment  on  their  impact  on  small 
business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Karin  Loverud  of  the 
Office  of  the  Associate  Chief  Counsel 
(Employee  Benefits  and  Exempt 
Oiganizations),  IRS.  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  In  their 
development. 

Adt^ptkm  of  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  part  1  is 
amended  as  follows; 


PART  1— INCOME  TAXES 

Paragraph  1.  ’The  authmity  citron 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C  7805  *  *  * 

Par.  2.  Section  1.45B-1T  is  added  to 
read  as  follows: 

f1.45B-1T  Credit  for  certain  employar 
social  sseurtty  taxaa  paid  wNh  respect  to 
employee  tips  (temporary). 

(a)  Scope  of  credit.  Section  45B 
describes  a  business  tax  credit  allowable 
under  section  38  for  the  excess 
employer  social  security  tax.  That  term 
is  defined  in  section  45B(b)  and 
depends  in  part  on  the  tips  received  by 
employees.  In  determining  the  excess 
employer  social  security  tax,  only  tips 
receiv^  by  an  employee  and  reported 
by  the  employee  to  the  employee's 
employer  pursuant  to  section  6053(a) 
and  §  31.6053-1  of  this  chapter  are 
taken  into  account 

(b)  Effective  date  Section  45B  and 
this  section  are  effective  for  taxes  paid 
by  an  employer  under  section  3111  after 
E>^mb«r  31, 1993,  with  respect  to  tips 
received  for  services  pOTformed  after 
December  31, 1993. 

Margaret  Milner  Richardson, 

Commissioaer  of  Internal  Revenue. 

Approved:  Deoember  13, 1993. 

Leslia  Samuels, 

Asststant  Secretary  of  the  Treasury. 

[FR  Doc.  93-31011  Filed  12-22-93;  8.45  am) 
BtLUMQ  coot  4830-01-0 


26  CFR  Parts  31  and  602 

[TO  6504) ' 

RIN  1546-AS08 

Reporting  and  Deposit  oi  Employment 
Tax  Liabilities 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  relating  to  both  the  reporting 
and  depositing  of  Fed^el  employment 
taxes.  The  finsJ  regulations  are  intended 
to  simplify  the  current  reporting  system 
.  by  removing  all  "nonpayroU”  withheld 
taxes  from  reporting  on  Form  941, 
Employer's  Quarterly  Federal  Tax 
Return  (or  Form  941E,  Quarterly  Return 
of  Withheld  Federal  Income  Tax  and 
Medicare  Tax).  The  final  regulations 
affect  all  taxpayers  that  have 
‘‘nonpayroir’  withheld  tax  liabilities 
currently  reported  quarterly  on  Form 
941  (or  941E). 

DATES:  These  regulations  are  affective 
bn  December  23, 1993. 


ji 
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These  regulations  apply  to  payments 
made  after  December  31, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vincent  G.  Surabian,  telephone  (202) 
622-6232  (not  a  toll-free  munber). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  these  final  regulations  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3504(h))  under 
control  number  1545-1413. 

The  burden  for  the  reporting 
requirement  contained  in  §  31.6011(a)-4 
is  reflected  in  the  burden  of  Form  945. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  directed 
to  the  Internal  Revenue  Service.  Attn: 

IRS  Reports  Clearance  Officer,  rc:FP, 
Washington,  DC.  20224,  and  to  the 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs. 
Washington,  DC  20503. 

Background 

On  November  4. 1993,  the  IRS 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  (58 
FR  58820)  proposing  amendments  to  the 
Regulations  on  Employment  Taxes  and 
Collection  of  Income  Tax  at  Source  (26 
CFR  part  31)  under  sections  6011  and 
6302  of  the  Internal  Revenue  Code. 

Written  comments  responding  to  the 
notice  were  received  and  a  public 
hearing  was  held  on  December  2, 1993. 
After  consideration  of  all  comments 
regarding  the  proposed  amendments, 
those  amendments  are  adopted  as 
revised  by  this  Treasury  decision. 

Explanation  of  Provisions 

Under  existing  rules,  taxpayers  use 
the  same  form — Form  941  (or  Form 
941E) — to  report  both  nonpayroll  taxes 
(such  as  amoimts  withheld  on 
annuities)  and  pa)noll  taxes.  Reporting 
both  types  of  taxes  on  the  same  form 
makes  it  difficult  for  taxpayers  with 
separate  departments  for  payroll 
disbursements  emd  for  other 
disbursements  to  reconcile  amounts  to 
be  deposited.  To  eliminate  this  problem, 
the  final  regulations  require  both  the 
separate  reporting  and  depositing  of  the 
two  types  of  taxes. 

Under  the  final  regulations,  taxes  - 
currently  reported  quarterly  on  Form 
941  will  continue  to  be  reported  on  that 
form  unless  they  are  nonpayroll 
withheld  taxes.  Nonpayroll  withheld 
taxes,  however,  will  m  reported 


annually  on  new  Form  945,  Annual 
Rebim  of  Withheld  Federal  Income  Tax. 
The  final  regulations  define  nonpayroll 
withheld  taxes  as  amounts  withheld 
under:  (1)  Section  3402(q).  relating  to 
withholding  on  certain  gambling 
winnings,  (2)  section  3402  with  respect 
to  amounts  paid  as  retirement  pay  for 
service  in  the  Armed  Forces  of  the 
United  States,  (3)  section  3402(o)(l)(B). 
relating  to  withholding  on  certain 
annuities,  (4)  section  3405,  relating  to 
withholding  on  pensions,  annuities, 

IRAs.  and  certain  other  deferred  income, 
and  (5)  section  3406,  relating  to  backup 
withholding  with  respect  to  reportable 
payments. 

A  taxpayer  will  not  be  required  to  file 
its  first  Form  945  until  the  first  calendar 
year  the  taxpayer  incurs  a  nonpayroll 
tax  liability,  dne  commentator 
suggested  that  no  annual  Form  945  be 
required  for  any  year  during  which  no 
withholding  of  nonpayroll  taxes  occurs. 
This  suggestion  is  not  being  adopted  at 
this  time  because  the  IRS  cannot  assume 
that  no  tax  is  due  simply  because  no 
return  has  been  filed.  However,  the  IRS 
welcomes  and  will  consider  .any  further 
comments  regarding  this  suggestion. 
Accordingly,  the  final  regulations 
require  any  taxpayer  reqtiired  to  file  a 
Form  945  for  one  calendar  year,  to 
continue  filing  a  Form  945  for  each 
subsequent  year,  whether  or  not  there  is 
a  liability  for  the  subsequent  year,  until 
the  taxpayer  files  a  final  return  in 
accordance  with  the  regulations.  Thus, 
a  taxpayer  should  continue  to  file  the 
Form  945  and  should  not  file  a  final 
return  if  it  is  reasonably  foreseeable  that 
the  taxpayer  will  have  a  nonpayroll  tax 
liability  in  any  subsequent  calendar 
vear.  Tliis  annual  filing  requirement 
helps  preserve  the  integrity  of  the  tax 
system  for  nonpayroll  witl^eld  taxes. 
This  is  consistent  with  the  requirement 
that  a  Form  941  be  filed  for  each 
quarter,  whether  or  not  there  is  a 
liability  for  that  quarter. 

The  final  regulations  also  amend  the 
Federal  employment  tax  deposit  rules  to 
reflect  the  (±ange  in  reporting.  Under 
the  final  regulations,  taxes  reported  on 
Form  945  are  deposited  separately  from 
taxes  reported  on  Form  941.  Form  8109, 
Federal  Tax  Deposit  Coupon,  has  been 
revised  to  reflect  these  changes. 

Deposits  of  taxes  reported  on  Form 
945  will  be  made  in  accordance  with 
rules  that  generally  parallel  the  existing 
employment  tax  deposit  regulations. 
Under  the  final  regulations,  deposits  of 
taxes  reported  on  Form  945  are  made 
under  either  a  monthly  or  a  semi-weekly 
rule.  For  calendar  years  1994  and  1995, 
a  taxpayer’s  status  as  a  monthly  or  semi- 
weeldy  depositor  for  taxes  reported  on 
Form  945  will  generally  be  the  same  as 


the  taxpayer’s  depositor  status  on 
January  1, 1994,  for  taxes  reported  on 
Form  941.  One  commentator  suggested 
that  all  deposits  of  nonpayroll  withheld 
taxes  be  made  on  a  monthly  b'asis.  This 
suggestion  was  not  adopted  in  order  to 
retain  as  much  consistency  as  possible 
in  the  deposit  rules  for  taxes  reported  on 
Form  941  and  on  Form  945. 

Beginning  with  calendar  year  1996, 
however,  a  taxpayer’s  depositor  status 
for  taxes  reported  on  Form  945  will  be 
determined  annually  based  on  a 
lookback  to  the  amount  of  taxes 
reported  on  Form  945  for  the  second 
preceding  calendar  year  (the  lookback 
period).  For  example,  for  calendar  year 
1996  a  taxpayer’s  depositor  status  will 
depend  on  the  amoimt  of  taxes  reported 
on  Form  945  for  calendar  year  1994.  If 

withb^d  tax  liabilities  of  $50,000  or 
less  on  the  Form  945  for  the  lookback 
period,  the  taxpayer  is  a  monthly 
depositor  for  the  calendar  year.  If  the 
taxpayer  reported  non  payroll  withheld 
tax  liabilities  in  excess  of  $50,000  on 
Form  945  for  the  lookback  period,  the 
taxpayer  is  a  semi-weekly  depositor  for 
the  calendar  year.  New  taxpayers  are 
considered  to  have  a  nonpayroll 
withheld  tax  liability  of  zero  for  any 
calendar  year  in  which  the  taxpayer  did 
not  exist. 

For  calendar  year  1994  and  all 
subsequent  years,  if  the  amount  of 
accumulated  nonpayroll  withheld  taxes 
equals  or  exceeds  $100,000  for  any  day 
within  a  deposit  period  (monthly  or 
semi-weekly),  the  taxpayer  is  subject  to 
the  One-Day  rule  of  §  31.6302-l(c)(3)  of 
the  regujations  for  such  amoimt.  A 
taxpayer  that  is  a  monthly  depositor 
when  die  taxpayer  becomes  subject  to 
the  One-Day  rule  immediately  becomes 
a  semi-weekly  depositor  for  the 
remainder  of  that  calendar  year  and  for 
the  succeeding  calendar  year. 

Effective  Date 

The  final  regulatians  are  effective 
ivith  respect  to  payments  made  after 
December  31, 1993. 

Special  Analyses 

It  has  been  determined  that  these  final 
regulations  are  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  It  has  also  been 
determined  that  section  553(b)  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  do  not  apply  to 
these  regulations  and.  Uierefore,  a 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  a  copy  of  the 
notice  of  proposed  rulemaldng  was 
submitted  to  the  Chief  Counsel  for 
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Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these  final 
regulations  is  Vincent  G.  Surabian, 

Office  of  the  Assistant  Chief  Counsel 
(Income  Tax  &  Accoimting),  Internal 
Revenue  Service.  However,  other 
personnel  fiom  the  IRS  and  Treasury 
Department  have  participated  in  their 
development. 

List  of  Subjects 
26  CFR  Part  31 

Employment  taxes,  Income  taxes, 
Penalties,  Pensions,  Railroad  retirement. 
Reporting  and  recordkeeping 
requirements.  Social  security. 
Unemployment  compensation. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  31  and  602 
are  amended  as  follows: 

Paragraph  1.  Ihe  authority  citation 
for  part  31  is  amended  by  adding  entries 
to  read  as  follows: 

Authority:  26  U.S.C.  7805  *  *  *  ^ 

Section  31.6011(a)-4  also  issued  under  26 
U.S.C.  6011.  *  *  * 

Section  31.6302-4  also  issued  under  26 
U.S.C.  6302  (a)  and  (c).  *  *  * 

Par.  2.  Section  31.6011(a)-4  is 
amended  as  follows: 

1.  The  heading  for  §  31.6011(a)— 4  is 
revised. 

2.  The  heading  for  paragraph  (a)  is 
revised. 

3.  Headings  are  added  for  pareigraphs 
(a)  (1)  through  (3). 

4.  The  text  of  paragraph  (a)(1)  is 
revised. 

5.  Paragraph  (b)  is  redesignated  as 
paragraph  (c). 

6.  New  paragraph  (b)  is  added. 

7.  The  revised  and  added  provisions 
read  as  follows: 


accordance  with  §  31.6011(a)-6.  Except 
as  otherwise  provided  in  paragraphs  (a) 

(2)  and  (3)  and  (b)  of  this  section,  and 
in  §  31.6011(a)^,  Form  941  is  the  form 
prescribed  for  making  the  return 
required  under  this  paragraph. 

(2)  Wages  paid  for  domestic  service. 

*  *  * 

(3)  Wages  paid  for  agricultural  labor. 

*  *  * 

(b)  Withheld  from  nonpayroll 
payments.  Every  person  required  to 
m^e  a  return  of  income  tax  withheld 
from  nonpayroll  payments  for  calendar 
year  1994  shall  make  a  return  for 
calendar  year  1994  and  for  each 
subsequent  calendar  year  (whether  or 
not  any  such  tax  is  requircKl  to  be 
withheld  therein)  imtil  a  final  return  is 
made  in  accordance  with  §  31.6011(a)- 
6.  Every  person  not  required  to  make  a 
return  of  income  tax  withheld  fi-om 
nonpayroll  payments  for  calendar  year 
1994  shall  make  a  return  for  the  first 
calendar  year  thereafter  in  which  the 
person  is  required  to  withhold  such  tax 
and  for  each  subsequent  calendar  year 
imtil  a  final  return  is  made  in 
accordance  with  §  31.6011(a)-6.  Form 
945,  Annual  Return  of  Withheld  Federal 
Income  Tax.  is  the  form  prescribed  for 
making  the  return  requii^  under  this 
paragraph  (b).  Nonpayroll  payments 
are — 

(1)  Certain  gambling  winnings  subject 
to  withholding  imder  section  3402(q); 

(2)  Retirement  pay  for  service  in  the 
Armed  Forces  of  the  United  States 
subject  to  withholding  under  section 
3402; 

(3)  Certain  annuities  as  described  in 
section  3402(o)(l)(B); 

(4)  Pensions,  annuities,  IRAs,  and 
certain  other  deferred  income  subject  to 
withholding  imder  section  3405;  and 

(5)  Reportable  payments  subject  to 
backup  withholding  under  section  3406. 
***** 

Par.  3.  The  heading  for  paragraph  (a) 
of  §  31.6071(a)-l  is  revised  to  read  as  set 
forth  below. 

$  31 .6071  (a)-1  Tima  for  filing  returns  and 
other  documents. 

(a)  Federal  Insurance  Contributions 
Act  and  income  tax  withheld  from 

wages  and  from  nonpayroll  payments — 

*  *  * 

***** 

Par.  4.  Section  31.6302-;1  is  amended 
as  follows: 

1.  Paragraphs  (e)(lHiii)  and  (iv)  are 
revised. 

2.  The  last  sentence  of  paragraph 
(e)(2)  is  revised. 

3.  The  revisions  read  as  follows: 


131.6302-1  Federal  tax  deposit  rules  for 
withheld  income  taxes  snd  taxes  under  the 
Federal  Insurance  Contributions  Act  (FtCA) 
attributable  to  payments  made  after 
December  31, 1992. 

***** 

(e)*  *  * 

(1).  .  . 

(iii)  The  income  tax  withheld  under 
sections  3402  and  3405,  except  income 
tax  withheld  with  respect  to  payments 
made  after  December  31, 1993,  on  the 
following — 

(A)  Certain  gambling  winnings  under 
section  3402(q); 

(B)  Retirement  pay  for  service  in  the 
Armed  Forces  of  the  United  States 
under  section  3402; 

(C)  Certain  annuities  described  in 
section  3402(o)(l)(B);  and 

(D)  Pensions,  annuities,  IRAs,  and 
certain  other  deferred  income  under 
section  3405;  and ' 

(iv)  The  income  tax  withheld  under 
section  3406,  relating  to  backup 
withholding  with  respect  to  reportable 
payments  made  before  January  1, 1994. 

(2)  *  *  *  Also,  see  §  31.6302-3 
concerning  a  taxpayer’s  option  with 
respect  to  payments  made  before 
January  1, 1994,  to  treat  backup 
withholding  amounts  under  section 
3406  separately. 

***** 

Par.  5.  In  §  31.6302-3,  paragraph  (b) 
is  revised  to  read  as  follows: 

131.6302-3  Federal  tax  deposit  rules  for 
amounts  withheld  under  the  backup 
withholding  requirements  of  section  3406 
for  payments  made  after  December  31 , 

1992,  and  before  January  1, 1994. 
***** 

(b)  Treatment  of  backup  withholding 
amounts  separately.  A  taxpayer  that 
withholds  income  tax  under  section 
3406  with  respect  to  reportable 
payments  made  after  December  31, 

1992,  and  before  January  1, 1994,  may, 
in  accordance  with  the  instructions 
provided  with  Form  941,  deposit  such 
tax  under  the  rules  of  §  31.6302-1 
without  taking  into  account  the  other 
taxes  described  in  paragraph  (e)  of 
§  31.6302-1  for  purposes  of  determining 
when  tax  withheld  under  section  3406 
must  be  deposited.  A  taxpayer  that 
treats  backup  withholding  amounts 
separately  with  respect  to  reportable 
payments  made  after  December  31, 
1992,  and  before  January  1. 1994,  shall 
not  take  tax  withheld  under  section 
3406  into  account  for  purposes  of 
determining  when  the  other  taxes 
described  in  paragraph  (e)  of  §  31.6302- 
1  must  otherwise  be  deposited  under 
that  section.  See  §  31.6302-4  for  rules 
regarding  the  deposit  of  income  tax 
wi^held  under  section  3406  with 


S  31 .601.1  (a>-4  Returns  of  Income  tax 
withheld. 

(a)  Withheld  from  wages — (1)  In 
general.  Except  as  otherwise  provided 
in  paragraphs  (a)(3)  and  (b)  of  this 
section,  and  in  §  31.6011(a)-5,  every 
person  required  to  make  a  return  of 
income  tax  withheld  firom  wages 
pursuant  to  section  3402  shall  make  a 
return  for  the  first  calendar  quarter  in 
which  the  person  is  required  to  deduct 
and  withhold  such  tax  and  for  each 
subsequent  calendar  quarter,  whether  or 
not  wages  are  paid  therein,  until  the 
person  has  fil^  a  final  return  in 
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respect  to  reportable  payments  made 
aftv  December  31. 1903. 
***** 

Par.  6.  Section  31.6302—4  is  added  to 
read  as  follows: 

131.6302-4  Federal  tax  depoeit  rules  for 
witbheid  Income  taxes  attributable  to 
nonpayroll  paymetita  made  after  December 
31, 1993. 

(a)  General  rule.  With  respect  to 
nonpayroll  withheld  taxes  attributable 
to  nonpayroll  payments  made  after 
December  31, 1993,  a  taxpayer  is  either 
a  monthly  or  a  semi-weeUy  expositor 
based  on  an  annual  determination. 

Except  as  provided  in  this  section,  the 
rules  of  $  31.6302-1  shall  apply  to 
determine  the  time  and  manner  of 
making  deposits  of  nonpayroll  unthheld 
taxes  as  though  they  were  employment 
taxes.  Paragraph  (bl  of  this  section 
defines  nonpayroll  withheld  taxes. 
Paragraph  (c)  of  this  section  provides 
rules  for  determining  vdiether  a 
taxpayer  is  a  monthly  or  a  semi-weekly 
depositor. 

(b)  Nonpayroll  withheld  taxes 
defined.  For  purposes  of  this  section, 
effective  with  respect  to  payments  made 

'^after  December  31, 1993,  nonpayroll 
withheld  taxes  means — 

(1)  Amo\mts  withheld  imder  section 
3402(q),  relating  to  withholding  on 
certain  gambling  winnings; 

(2)  Amounts  withheld  under  section 
3402  with  respect  to  amoxmts  paid  as 
retirement  pay  for  service  in  the  Armed 
Forces  of  t^  United  States; 

(3)  Amounts  withheld  uiider  section 
3402(o)(1)(B),  relating  to  certain 
aimuities; 

(4)  Amoimts  withheld  under  section 

3405,  relating  to  withholding  on 
pensions,  annuities.  IRAs,  and  certain 
other  deferred  income;  and 

(5)  Amounts  withheld  under  section 

3406,  relating  to  backup  withholding 
with  respect  to  reportable  payments. 

(c)  Determination  of  deposit  status — 
(1)  Rules  for  calendar  years  1994  and 
1995.  On  January  1, 1994,  a  taxpa3rBr’s 
depositor  status  for  nonpayroll  withheld 
taxes  is  the  same  as  the  taxpayer’s  status 
on  January  1, 1994,  for  taxes  reported  on 
Form  941  under  §  31.6302-1.  A  taxpayer 
generally  retains  that  depositor  status 
for  nonpayroll  withheld  taxes  for  all  of 
calendar  years  1994  and  1995.  However, 
a  taxpayer  that  under  ffiis  paragraph  (c) 
is  a  monthly  depositee  for  1994  and 
1995  will  imm^iately  lose  that  status 
and  become  a  semi-weekly  depositor  of 
nonpayroll  withheld  taxes  if  t^  One- 
Day  rule  of  §  31.6302-l(cK3)  is  triggered 
with  respect  to  nonpayroll  withhem 
taxes.  Sm  paragraph  {dj  of  this  section 
for  a  special  rure  regarding  the 
applk^on  of  the  Otoe-Day  rule  of 


S  31.63Q2-lCc)(3)  to  nonpayroll 
withheld  taxes. 

(ZJ  Rules  for  calendar  years  <^r 
1995— ii)  In  general.  For  calendar  years 
after  1995,  the  determination  of  whether 
a  taxpayer  is  a  monthly  or  a  semi- 
we^y  depositor  for  a  calendar  year  is 
based  on  an  annual  determination  and 
generally  depends  cm  the  aggregate 
amount  of  nonpayroll  withheld  taxes 
reported  by  the  taxpayer  for  the 
lookback  period  as  defined  in  paragraph 
(cKZKiv)  ei  this  aectkm. 

Monthly  depositor.  A  taxpeynr  is 
a  monthly  depositor  of  nonpayroll 
withheld  taxes  for  a  calends  year  if  the 
amount  of  nonpeyroU  withheld  taxes 
accumulated  in  the  loc^cback  p«iod  (as 
defined  in  paragraph  (cXZKiv)  of  this 
sectioD)  is  $50,000  or  l^s.  A  taxpayer 
ceases  to  be  a  monthly  depositor  of 
nonpayroll  withheld  taxes  on  the  first 
day  after  the  ta}q>ayer  is  sublect  to  the 
One-Day  rule  in  §  31.6302i-l(cK3l  with 
respect  to  nonpayroll  withheld  taxes.  At 
that  time,  the  ta]q>ayer  immediately 
beemmes  a  aemi-we^y  depositor  of 
nonpayroll  withheld  taxes  for  the 
remainder  of  the  calmdar  year  and  the 
succeeding  calendar  year.  See  paragraph 

(d)  of  this  section  for  a  special  rule 
regarding  the  applicatiem  eff  the  One- 
Day  rule  of  §  31.630Z-1(cK3]  to 
nonpayroll  withheld  taxes. 

(iii)  Semi-weekly  depositor.  A 
taxpayer  is  a  semi-wemdy  depositor  of 
nonpayroll  withheld  taxes  for  a  calendar 
yeer  if  the  amount  of  ncmpayroll 
withheld  taxes  accumulated  in  the 
lookback  period  (as  defined  in 
paragraph  (c)(2)(iv]  of  this  section) 
exceeds  $50,000. 

(iv)  Lookback  paiod.  For  purposes  of 
this  section,  the  lookback  period  for 
nonpayroll  withheld  taxes  is  the  seexmd 
calendar  year  {ueceding  the  current 
calendar  year.  For  example,  the 
locdcback  period  for  calendar  year  1996 
is  calendar  year  1994.  A  new  taxpayer 
is  treated  as  having  nonpayroll  withheld 
taxes  of  zero  for  any  calmdar  year  in 


§  31.6302-1  for  rules  for  determining  an 
employer’s  deposit  status  for  taxes 
reported  on  Form  941.)  A  deposit  of 
taxes  reported  on  fann  945  for  one 
caluMlar  year  must  be  made  sraarately 
from  a  deposit  of  taxes  reported  on 
Form  945  for  another  calendar  year. 

PART  602-OUB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  7.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 
Authority:  26  U.S.C  7805. 

Par.  8.  Section  602.101(c)  is  amended 
by  revising  the  entry  for  §  31.6011(a)-4 
and  adding  entries  in  numerical  order  in 
the  table  to  read  as  follows: 

$602,101  om  Conirol  numbers. 


CFR  part  or  section  where 
kJer^ed  and  deacribad  OMB^ttol 


31.6011(a)-4 


31.6302- 1 

31.6302- 2 

31.6302- 3 

31.6302- 4 


1545-0034 

1545-0035 

1545-0718 

1545-1413 


_  1545-1413 

_  1545-1413 

_ ...»  1545-1413 

. .  1545-1413 


treat  nonpayroll  withheld  taxes,  which 
are  reported  on  Form  945,  Annual 
Return  of  Withheld  Federal  Income  Tax, 
s^Mrately  from  taxes  reportable  cm 
Form  941,  Employer's  C^arteriy  Federal 
Tax  Return.  Taxes  reported  on  Form  945 
and  taxes  reported  on  Form  941  are  not 
combined  for  purposes  of  determining 
whether  a  deposit  of  either  is  due, 
whether  the  One-Day  rule  of  $31.6302- 
l(cK3)  applies,  or  whether  any  safe 
harbor  is  applicable.  In  addition, 
separate  Federal  tax  deposit  coupons 
must  be  used  to  deposit  taxes  reputed 
on  Form  945  and  taxes  reported  on 
Form  941.  (See  paragraph  (b)  of 


Margaret  Milner  Richardson, 

Comnussioaer  oftatemal  Revenue. 

Approved:  December  13, 1993. 

Leslie  Sanraeb, 

Assistant  Seaetary  of  the  Treasury. 

[FR  Doc.  93-31159  Filed  12-22-93;  8:45  am] 
BiujNQ  cooe  saaa-et-u 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 
[C018-1-6177;  FRL-4815-3] 

Claan  Air  Act  Approval  aixf 
Promulgation  of  PM-10 
Implementation  Plan  for  Colorado; 
Designation  of  Areas  for  Air  Quality 
Planning  Purposes 

AGENCY:  Environmental  Protection 
Ageocy  CEP  A). 

ACTION:  Final  rule. 

SUMMARY:  In  this  action,  the  EPA  is 
approving  the  State  implementation 
plan  (SIP)  submitted  by  the  State  of 
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Colorado  for  the  purpose  of  bringing 
about  the  attainment  of  the  national 
ambient  air  quality  standards  (NAAQS) 
for  particulate  matter  writh  an 
aerodynamic  diameter  less  than  or  equal 
to  a  nominal  10  micrometers  (PM-10). 
The  SIP  was  submitted  by  the  State  on 
April  9, 1992  to  satisfy  certain  federal 
requirements  for  an  approvable 
nonattainment  area  PM-10  SIP  for 
Canon  City,  Colorado. 

In  addition,  EPA  is  amending  the 
nonattainment  area  boundary  for  the 
Canon  Qty  nonattainment  area  to 
include  some  of  the  suburbs  of  Canon 
City.  The  revised  boimdary  is  based  on 
information  submitted  with  the  SIP 
which  provided  a  SIP  equivalent 
demonstration  showing  that  the  revised 
boundary  more  accurately  represents 
the  Canon  City  airshed. 

EFFECTIVE  DATE:  This  rule  will  become 
effective  on  January  24, 1994. 

ADDRESSES:  Copies  of  the  State’s 
submittal  and  other  information  are 
available  for  inspection  during  normal 
business  hours  at  the  following 
locations: 

Air  Programs  Branch,  Environmental 
Protection  Agency,  Region  Vm,  999 
18th  Street,  suite  500,  Denver, 
Colorado  80202-2405; 

Air  Pollution  Control  Division,  Colorado 
Department  of  Health,  4300  Cherry 
Creek  Drive  South,  Denver,  Colorado 
80222-1530. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vicki  Stapiper,  8ART-AP, 
Environmental  Protection  Agency, 
Region  Vm,  999  18th  Street,  suite  500, 
Denver,  Colorado  80202-2466,  (303) 
293-1765. 

SUPPLEMENTARY  INFORMATION: 
Background 

Canon  City,  Colorado  was  designated 
nonattainment  for  PM-10  and  classified 
as  moderate  under  sections  107(d)(4)(B) 
and  188(a)  of  the  Clean  Air  Act  (Act) 
upon  enactment  of  the  Clean  Air  Act 
Amendments  of  1990.i  (See  56  FR 
56694,  November  6, 1991;  40  CFR 
81.306  (specifying  nonattainment 
designation  for  C^on  City).)  The  air 
quality  planning  requirements  for 
moderate  PM-10  nonattainment  areas 
are  set  out  in  subparts  1  and  4  of  title 
I  of  the  Act.  The  EPA  has  issued  a 
“General  Preamble"  describing  EPA’s 
preliminary  views  on  how  EPA  intends 
to  review  SDPs  and  SIP  revisions 
submitted  under  title  I  of  the  Act, 


>  The  1990  Amendments  to  the  Oean  Air  Act 
made  significant  changes  to  the  Act  See  Public  Law 
101-549, 104  StaL  2399.  References  herein  are  to 
the  Clean  Air  Act  as  amended  (“the  Act")-  The 
Clean  Air  Act  is  codified,  as  amended,  in  the  U.S. 
Code  at  42  U.S.C.  7401,  et  seq. ' 


including  those  State  submittals  * 
containing  moderate  PM-10 
nonattainment  area  SIP  j^uirements 
(see  generally  57  FR  13498  (April  16, 
1992)  and  57  FR  18070  (April  28, 

1992)).  Because  EPA  is  describing  its 
interpretations  here  only  in  bjraad  terms, 
the  reader  should  refer  to  the  General 
Preamble  for  a  more  detailed  discussion 
of  the  interpretations  of  title  I  advanced 
in  this  final  action  and  the  supporting 
rationale. 

Those  States  containing  initial 
moderate  PM-10  nonattainment  areas 
(i.e.,  those  areas  designated 
nonattainment  for  PM-10  imder  section 
107(d)(4)(B)  of  the  Act)  were  required  to 
submit,  among  othqr  things,  the 
following  provisions  by  November  15, 
1991: 

1.  Provisions  to  assure  that  reasonably 
available  control  measures  (RAC^M) 
(including  such  reductions  in  emissions 
from  existing  sources  in  the  area  as  may 
be  obtained  through  the  adoption,  at  a 
minimum,  of  reasonably  available 
control  technology — ^RACTT)  shall  be 
implemented  no  later  than  December 
10, 1993; 

2.  Either  a  demonstration  (including 
air  quality  modeling)  that  the  plan  will 
provide  for  attainment  as  expeditiously 
as  practicable  but  no  later  than 
December  31, 1994  or  a  demonstration 
that  attainment  by  that  date  is 
impracticable; 

3.  Quantitative  milestones  which  are 

to  be  achieved  every  3  years  and  which 
demonstrate  reasonable  further  progress 
(RFP)  toward  attainment  by  December 
31, 1994;  and  ♦ 

4.  Provisions  to  assure  that  the  control 
requirements  applicable  to  major 
stationary  sources  of  PM-10  also  apply 
to  major  stationary  sources  of  PM-10 
precursors  except  where  the 
Administrator  determines  that  such 
sources  do  not  contribute  significantly 
to  PM-10  levels  which  exceed  the 
NAAQS  in  the  area.  See  sections  172(c), 
188,  and  189  of  the  Act. 

Some  provisions  were  due  at  a  later 
date.  States  with  initial  moderate  PM- 
10  nonattainment  areas  were  required  to 
submit  a  permit  program  for  the 
construction  and  operation  of  new  and 
modified  major  stationary  sources  of 
PM-10  by  June  30, 1992  (see  section 
189(a)).  Revisions  to  satisfy  these 
requirements  were  submitted  by  the 
State  on  January  14, 1993,  and  EPA  will 
be  taking  action  on  these  requirements 
in  a  separate  Federal  Register  notice. 
Such  States  also  were  required  to 
submit  contingency  measures  by 
November  15, 1993  which  become 
effective  without  further  action  by  the 
State  or  EPA,  upon  a  determination  by 
EPA  that  the  area  has  failed  to  achieve 


RFP  or  to  attain  the  PM-10  NAAQS  by 
the  applicable  statutory  deadline.  (See 
section  172(c)(9)  of  the  Act  and  57  FR 
13543-13544.)  On  November  12, 1993, 
the  State  adopted  PM-10  contingency 
measures  for  C^anon  City.  EPA  will  also 
be  taking  action  on  these  measures  in  a 
senate  Federal  Register  notice. 

On  September  21, 1993,  EPA 
announced  its  proposed  approval  of  the 
Canon  City,  Colorado  moderate  PM-10 
nonattainment  area  SIP  as  meeting  those 
moderate  PM-10  nonattainment  area 
SIP  requirements  due  on  November  15, 
1991  (see  58  FR  49001-49005).  In  that 
proposed  nilemaking  action  and  related 
Teclmical  Support  Document  (TSD), 

EPA  described  in  detail  its 
interpretations  of  title  I  and  its  rationale 
for  proposing  to  approve  the  Canon  City 
moderate  nonattainment  area  PM-10 
SIP,  taking  into  consideration  the 
specific  factual  issues  presented.  Also  in 
that  action,  EPA  proposed  to  amend  the 
boimdary  of  the  dlanon  Qty  PM-10  . 
nonattainment  area  to  include  some  of 
the  suburban  area  of  Canon  Qty,  based 
on  information  submitted  by  the  State 
that  provided  a  demonstration  that  the 
revised  boundary  more  accurately 
represented  the  Canon  Qty  airshed. 

EPA  requested  public  comments  on  all 
aspects  of  the  proposed  rulemaking 
pertaining  to  (^on  Qty  (see  58  FR 
49005).  No  comments  were  received  on 
the  proposed  rulemaking. 

Final  Action 

Section  llO(k)  of  the  Act  sets  out 
provisions  governing  EPA’s  review  of 
SEP  submittals  (see  57  FR  13565-13566). 
On  April  9, 1992,  the  (k>vemor  of 
Ck)lorado  submitted  a  revision  to  the  SIP 
which  was  intended  to  satisfy  those 
moderate  PM-10  nonattainment  area 
SIP  requirements  due  for  (Zanon  City  on 
November  15, 1991.  As  described  in 
EPA’s  proposed  approval  of  this  SIP 
submittal,  the  (^on  Qty  moderate  PM- 
10  nonattainment  area  plan  includes 
(among  other  things):  (1)  A 
comprehensive  and  accurate  emissions 
inventory;  (2)  an  explanation  that  the 
implementation  of  potentially  available 
control  measvues  are  not  reasonably 
required  for  attainment  and 
maintenance  of  the  PM-10  NAAQS  in 
(Danon  Qty,  thus  satisfying  the  RACM 
(including  RACT)  and  quantitative 
milestone/RFP  requirements;  (3)  a 
demonstration  (including  air  quality 
modeling)  that  attainment  of  the  PM-10 
NAAQS  will  continue  to  be  achieved  in 
Canon  Qty  by  December  31, 1994;  and 
(4)  enforceability  documentation  (see  58 
FR  49001-49005,  September  21, 1993). 
Further,  EPA  propos^  to  determine 
that  major  stationary  sources  of 
precursors  of  PM-10  do  not  contribute 
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significantly  to  PM-10  levels  in  excess 
of  the  NAAQS  in  Canon  City.*  Lastly, 
EPA  proposed  to  amend  the  Canon  City 
moderate  PM-10  nonattainment  area 
boundary  to  include  some  of  the 
additional  subinban  area  of  Canon  City 
based  on  a  SIP  equivalent 
demonstration  submitted  by  the  State 
which  showed  that  the  revised 
boxmdary  more  accurately  represents 
the  Canon  City  airshed.  Please  refer  to 
EPA’s  notice  of  proposed  rulemaking 
(58  FR  49001)  and  me  TSD  for  a  more 
detailed  discussion  of  these  elements  of 
the  Canon  City  plan. 

In  this  final  rulemaking.  EPA 
announces  its  approval  of  those 
elements  of  the  Canon  City.  Colorado 
moderate  PM-10  nonattainment  area 
SIP  submittal  that  were  due  on 
November  15. 1991  and  submitted  on 
April  9. 1992.  EPA  believes  the  State 
has  adequately  met  all  of  the  moderate 
PM-10  nonattainment  area 
requirements  for  the  Canon  Qty  PM-10 
nonattainment  area  which  were  due 
November  15. 1991  and  submitted  by 
the  State  on  April  9. 1992. 

EPA  is  also  announcing  its 
determination  that  major  stationary 
purees  of  precursors  of  PM-10  do  not 
contrilmte  significantly  to  PM-10  levels 
in  excess  of  ^e  NAAC^  in  Canon  City. 

Lastly.  EPA  announces  that  the  Canon 
Qty  mo^rate  PM-10  nonattainment 
area  description  specified  in  40  CFR 
81.306  is  replaced  with  the  ft^wing 
boundary  description: 

Townsliip  18S-4t«iig»  TOW 

All  of  sections  21. 22. 27, 28, 33,  and  34; 
the  EVi.  NENW,  NESW,  SENW,  SESW 
quarters  of  sections  20, 29, 32;  and  die  W%4 
of  sectkns  23,  26.  and  35; 

Township  19S— Range  70W 

All  ol  sections  3, 4. 9, 10;  EW,  NENW. 
NESW,  SENW,  SESW  quarters  of  sections  5 
and  8;  of  sections  2  and  11. 


a  The  consequences  of  this  finding  sie  to  exclude 
these  sources  from  the  appheabiHty  erf  PM-10 
ntMiettsminaBt  ssea  contr^  reqaiiesnsstts.  Note  that 
EPA’s  finding  it  bsted  on  the  cunsot  chsractir  of 
the  srea  including,  for  example,  foe  Mti^Hng  mix  of 
sources  in  ths  area.  R  Is  possible,  focsefora,  that 
future  growth  caald  change  the  signiflicance  of  FM- 
10  precursors  in  the  area. 


Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  a  revision  to  any  SIP.  Each 
request  for  a  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulate^  requirements. 

This  action  makes  final  the  action 
proposed  on  September  21, 1993  (58  FR 
49001).  As  noted  elsewhere  in  this 
notice.  EPA  received  no  public 
comments  on  the  propos^  action.  As  a 
direct  result,  the  Regional  Administrator 
has  reclassified  this  actioo  fimn  Table  1 
to  Table  3  under  the  processing 
procedures  estabHsh^  at  54  FR  2214, 
January  19, 1989. 

action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  (0MB)  waived 
Table  2  and  3  SIP  revisions  from  the 
requirements  of  section  3  of  Executive 
Order  12291  for  a  period  of  two  years. 
The  U.S.  EPA  has  submitted  a  request 
for  a  permanent  waiver  for  Table  2  and 
3  SIP  revisions.  The  OMB  has  agreed  to 
continue  the  waiver  until  such  time  as 
it  rules  on  U.S.  EPA’s  request  This 
request  continues  in  effect  tmder 
Executive  Order  12866,  which 
superseded  Executive  Order  12291  on 
September  30. 1993. 

Under  sefltion  307(b)(1)  of  the  Act. 
petitions  fas  Judicial  review  of  this 
action  mtistte  filed  in  the  United  States 
Court  of  Appeals  for  ths  appropriate 
dicuit  by  February  22, 1094.  Filing  a 
petition  for  reconsideratian  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review,  nor  does  it 
extend  the  time  within  wdiidi  a  petiticHi 
for  judicial  review  must  be  fifed,  and 
shall  not  posiqiaoe  the  effectiveness  of 
such  rule  or  action.  This  actioo  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requiienimits  (see  section 
307(bM2)). 


List  of  Subjects 
40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocartens, 
Intergovernmental  relations.  Nitrogen 
dioxide.  Particulate  matter.  Reporting 
and  recordkeeping  requirements.  Sulfur 
dioxide.  Volatile  organic  compounds. 

40  CFR  Part  81 

Air  pollution  control.  National  parks. 
Wilderness  areas. 

Doted:  December  10, 1993. 

Jack  W.  McGraw, 

Acting  Reg^nal  Administrator. 

Part  52.  chapter  L  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AyENOED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authori^  42  U.S.C  7401-7671q. 
Subpart  G — Colorado 

2.  Sectiem  52.332  is  added  to  reed  as 
follows: 

152.332  Moderate  PM-IO  nonattalr>inent 
arsaptens. 

On  April  9, 1992,  the  GovOTnOT  of 
Colorado  submitted  the  moderate  PM- 
10  nonattainment  area  plan  for  the 
Canon  Qty  area.  The  submittal  was 
made  to  satisfy  those  moderate  FM-10 
nonattainment  area  SIP  requirements 
which  were  due  for  Canon  Qty  on 
November  15, 1991. 

PART  81— [AMENDED] 

3.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

AeilMirily:  42  U.S£.  7410-7671q. 

4.  In  §81.306.  the  PM-10 
Nonattainment  Areas  table  is  amended 
by  revising  the  entry  for  "Canon  Qty” 
to  read  as  follows: 

§81.306  Coloracfcx 
*  *  •  •  # 
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Colorado— PM-10  Nonattainment  Areas 

Designation 

Classification 

Designated  area 

Date 

Type 

Oats  Type 

•  MM* 

M 

M  M 

Fremont  County 

Canon  City  Area . . . . . . . . . . 

11/15/90 

Nonattain- 

11/15/90  Moderate. 

Township  18S— Range  70W:  All  of  sections  21. 22, 27, 28, 33,  and  34;  the 
VA.  NENW,  NESW,  SENW,  SESW  quarters  of  sections  20,  29.  32;  and 
ttie  WW  of  sections  23.  26,  and  35;  Township  19&-Range  TOW:  All  of 
sections  3,  4.  9. 10;  EW.  NENW,  NESW,  SENW,  SESW  quarters  of  sec¬ 
tions  5  and  8;  W-A  of  sections  2  and  11. 

•  M  M  M 

M 

ment 

M  M 

[FR  Doc  93-31233  Filed  12-22-93;  8:45  am} 
MUJNG  cooe  asao-60-p 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  65 

Changes  In  Rood  Elevation 
Determinations 

AGENCY:  Mitigation  Directorate,  FEMA. 
ACTION:  Final  rule. 

SUMMARY:  Modified  base  (lOO-year) 
flood  elevations  are  finalized  for  the 
commimities  listed  below.  These 
modified  elevations  will  be  used  to 
calculate  flood  insurance  premium  rates 
for  new  buildings  and  their  contents. 
EFFECTIVE  OATES:  The  effective  dates  for 
these  modified  base  flood  elevations  are 
indicated  on  the  following  table  and 
revise  the  Flood  Insurance  Rate  Map(s) 
(FIRMs)  in  effect  for  each  listed 
community  prior  to  this  date. 

ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley,  P.E.,  Chief,  Hazard 
Identification  Branch,  Mitigation 
Directorate,  500  C  Street,  SW., 
Washington,  DC  20472,  (202)  646-2756. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
gives  notice  of  the  final  detenninations 
of  modified  base  flood  elevations  for 
each  community  listed.  These  modified 
elevations  have  been  published  in 
newspapers  of  local  circulation  and 
ninety  (90)  days  have  elapsed  since  that 
publication.  Ihe  Administrator  has 
resolved  any  appeals  resulting  from  this 
notification. 


The  modified  base  (100-year)  flood 
elevations  are  not  listed  for  each 
community  in  this  notice.  However,  this 
rule  includes  the  address  of  the  Chief 
Executive  Officer  of  the  community 
where  the  modified  base  flood  elevation 
determinations  are  available  for 
inspection. 

The  modifications  are  made  pursuant 
to  section  206  of  the  Flood  Disaster 
Protection  Act  of  1973, 42  U.S.C  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968, 42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  (100-year)  flood 
elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  required  to  either 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
to  remain  qualified  for  participation  in 
the  National  Flood  Insurance  Program. 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pmrsuant  to  policies  established  by  other 
Federal,  state  or  regional  entities. 

These  modified  elevations  are  used  to 
meet  the  floodplain  management 
reqiiirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  arid  for  the  contents  in  these 
buildings. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 


National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Mitigation  Directorate  has 
determined  that  this  rule  is  exempt  from 
the  requirements  of  the  Regulatory 
Flexibility  Act  because  modified  base 
flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973, 

42  U.S.C  4105,  and  are  required  to 
maintain  community  eligibility  in  the 
National  Flood  Insurance  Pro^am.  No 
regulatory  flexibility  analysis  has  been 
prepared. 

Regulatory  Impact  Analysis 

This  rule  is  not  a  major  rule  imder 
Executive  Order  12291,  February  17, 
1981.  No  regulatory  impact  analysis  has 
been  prepared. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26. 1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance.  Floodplains, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  part  65  is 
amended  to  read  as  follows: 

PART65-[AMENDED] 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
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1978  Comp.,  p.  329;  E.0. 12127, 44  FR 19367, 
3  CFR.  1979  Comp.,  p.  376. 

S65.4  [AmMKlMq 
2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  county 

Location 

Dates  and  name  of  news¬ 
paper  where  notice  was 
published 

CNef  executive  officer 
of  community 

Effective  date  of  modi¬ 
fication 

Community 

No. 

Arkansas:  Benton 
(FEMA  Docket  No. 
7072). 

City  of  Rogers  . 

June  3.  1993,  June  10, 
1993,  Northwest  Arkan¬ 
sas  Morning  News. 

The  Honorable  John 

W.  Sampler,  Jr., 
Mayor,  City  of  F^- 
ers,  300  West  Pop¬ 
lar,  Rogers,  Arkan¬ 
sas  72265. 

May  19. 1993  . 

050013 

Arkansas:  White 
(FEMA  Docket  No. 
7067). 

City  of  Searcy . 

Apr.  21,  1993,  Apr.  28, 
1993,  The  Daily  Citizen. 

The  Honorable  David 
Evans,  Mqyor,  City 
of  Searcy,  300  West 
Arch  Avenue, 

Searcy,  Arkansas 
72143. 

Apr.  7, 1993 . 

0502C9 

California:  Sacramento 
(FEMA  Docket  No. 
7072). 

Unincorporated  areas  .. 

June  23,  1993,  June  30, 
1993,  Sacramento  Bee. 

Mr.  Douglas  M. 

Fraleigh,  Director, 
Sacramento  County 
Department  of  Pub¬ 
lic  Works,  827  Sev¬ 
enth  Street  room 

301,  Sacramento, 
Califomia  95814. 

June  8, 1993  . 

060262 

California:  Tuiare 
(FEMA  Docket  No. 
7069). 

Unincorporated  areas  .. 

June  11,  1993,  June  18, 
1993,  Visalia  Times 
Delta. 

Mr.  Charles  Harness, 
Chairman,  Tulare 
County  Board  of  Su¬ 
pervisors,  Adminis¬ 
tration  Building, 
Visalia.  Califomia 
93291. 

May  19.  1993  . 

065066 

Kansas:  Sedgwick 
(FEMA  Docket  No. 
7069). 

Unirrcorporated  areas  .. 

May  27,  1993,  June  3, 
1993,  Wichita  Eagle. 

The  Honorable  Mark 

F.  Schroeder,  Chair¬ 
man,  County  Com¬ 
missioners,  Sedg¬ 
wick  County,  1250 
South  Seneca, 
Wichita,  Kansas 
67213-4498. 

May  5.  1993  . 

200321 

Kansas:  Sedgwick 
(FEMA  Docket  No. 
7069). 

City  of  Wichita . 

May  7,  1993,  May  14, 
1993,  The  Daily  Re¬ 
porter.  _ 

“ 

The  Honorable  Qma 
Broadfoot,  Mayor, 
City  of  Wichita,  City 
Hall,  1st  Floor,  455 
North  Main  Street 
Wichita,  Kansas 
67202. 

Apr.  22.  1993 . 

' 

20032B 

Oklahoma:  Cleveland 
(FEMA  Docket  No. 
7072). 

City  of  Nonnan . 

June  29,  1993,  July  6, 
1993,  The  Norman 
Transcript. 

The  Honorable  Bill 
Nations,  Mayor,  City 
of  Norman,  P.O. 

Box  370,  Norman, 
Oklahoma  73070. 

June  8,  1993  . . 

, 

400046 

Oregon:  Douglas 
(FEMA  Do^et  No. 
7072). 

City  of  Roseburg  . 

June  23,  1993,  June  30, 
1993,  The  News-Review. 

The  Honorable  Jeri 
Kimmel,  Mayor,  City 
of  Roseburg,  900 

SE.  Douglas  Ave¬ 
nue,  Roseburg,  Or¬ 
egon  97470. 

June  8, 1993  . 

410067 

Texas:  Collin  (FEMA 
Docket  No.  7067). 

City  of  Plano . 

Apr.  21,  1993,  Apr.  28, 
1993,  Dallas  Morning 
News. 

The  Honorable  James 
Muns,  Mayor,  City 
of  Plano,  P.O.  Box 
860358,  Plano, 

Texas  75086. 

Apr.  2,  1993 . 

480140 

Texas:  Collin  (FEMA 
Docket  No.  7067). 

City  of  Plano . 

1 

Apr.  23,  1993,  Apr.  30, 
1993,  Dallas  Morning 
News. 

The  Honorable  James 
Muns  Mayor,  City  of 
Plano,  P.O.  Box 
860358,  Piano, 
Texas  75086. 

Mar.  22.  1993  . 

480140 
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State  and  county 

Location 

Dates  and  name  of  news¬ 
paper  where  notice  was 
published 

Chief  executive  officer 
of  community 

Effective  date  of  modi- 
kcatton 

Community  ^ 
No. 

Texas:  Denton  (FEMA 
Docket  No.  7074). 

City  ol  Denton . 

July  22,  1993,  July  29. 
1993,  Denton  Record 
Chronide. 

The  Honorable  Bob 
Castleberry,  Mayor, 
City  of  Denton,  215 
Ead  McKinney 

Street.  Denton, 

Texas  76201. 

July  8. 1993  . . . 

480194 

Texas:  El  Paso  (FEMA 
Docket  No.  7069). 

City  of  El  Paso  . 

t 

May  27.  1993,  June  3. 
1993,  El  Pase  Times. 

The  HoTKirabie  William 
S.  Tilney,  Mayor, 

City  of  El  Paso,  No. 

2  Civic  Center 

Plaza,  B  Paso, 

Texas  79901. 

Apr.  28,  1993 . 

1 

480214 

Texas:  El  Paso  (FEMA 
Docket  No.  7072). 

* 

City  of  El  Paso  . 

June  16,  1993,  June  23. 
1993.  El  Paso  Sun 
Times. 

The  Horxxable  William 
S.  Tdney,  Mayor, 

City  of  B  Paso,  Two 
Ci>^  Center  Plaza, 

B  Paso,  Texas 
79901. 

May  12. 1993  . . 

480214 

j 

Texas:  Harris  (FEMA 
Docket  No.  7076). 

City  of  Houston . 

July  22.  1993,  July  29. 
1993.  The  Houston  Post 

The  Honorable  Bob 
Lanier,  Mayor,  City 
of  Houston,  P.O. 

Box  1562,  Houston, 
Texas  77251. 

June  28, 1993  . . 

480296 

Texas:  Tarrant  (FEMA 
Docket  No.  7072). 

City  of  Arlington . 

June  3.  1993,  June  10. 
1993.  Fort  Worth  Star 
Telegram. 

The  HorK>rable  Rich¬ 
ard  Greene,  Mayor, 
City  of  Arlington. 

101  West  Abram 
Street  P.O.  Box 

231,  Arlington, 

Texas  76004-0231. 

May  20. 1993  _ ... 

485454 

Texas:  Tarrant  (FEMA 
Docket  Na  7074). 

City  of  CoHeyviNe . 

July  22.  1993,  July  29, 
1993,  Colleyville  News 
and  Times. 

The  Horrorable  Rich¬ 
ard  Newton,  Mayor, 
City  of  CoNeyville, 
P.O.  Box  185, 
CoMeyvHie,  Texas 
76034. 

Juno  23. 1993  . 

480590 

Texas:  Tarrant  (FEMA 
Docket  No.  7067). 

City  of  Fort  Worth . 

Apr.  2. 1993.  Apr.  8. 1993, 
Fort  Wor^  Star  Tele¬ 
gram. 

The  Honorable  Kay 
Granger,  Mayor, 

City  of  Fort  Worth, 
1000  Throckmorton 
Street,  Fort  Worth, 
Texas  76102. 

Mar.  24, 1993  . 

480596 

Texas:  Tarrant  (FEMA 
Docket  No.  7074). 

City  of  Fort  Worth  .1 _ 

July  23.  1993,  July  29, 
1993,  Fort  Worth  Star 
Telegram. 

The  Honorable  Kay 
Granger,  Mayor, 

City  of  Fort  Worth, 
1000  Throckrifwrton 
Street  Fort  Worth, 
Texas  76102. 

July  16. 1993 . 

480596 

Texas:  Tarrant  (FEMA 
Docket  No.  7072). 

City  of  North  Richland 
Hills. 

June  10,  1993,  June  17, 
1993,  Mkt-Cities  News. 

The  Honorable 

Tommy  Brown, 
Mayor,  City  of  North 
Richland  Hills,  P.O. 
Box  820609,  North 
Richland  Hills, 

Texas  76182. 

May  18,  1993  . 

480607 

(Catalog  of  Federal  Domestic  Assistance  Na 
83.100,  "Flood  Insurance.") 

Dated;  December  7, 1993. 

Robert  H.  Volland, 

Acting  Deputy  Associate  Director,  Mitigation 
Directorate. 

[FR  Doc.  93-31263  Filed  12-22-93;  8:45  am) 
BILUNG  CODE  (TIS-OS-O 


44  CFR  Part  65 
[Docket  No.  FEMA-7079] 

Changes  In  Flood  Elevation 
Determinations 

AGENCY:  Mitigation  Directorate,  FEMA. 
ACTION:  Interim  rule. 

SUMMARY:  Thus  interim  rule  lists 
communities  where  modification  of  the 
base  (100-year)  flood  elevations  is 
appropriate  because  of  new  scientific  or 


technical  data.  New  flood  insurance 
premium  rates  will  be  calculated  from 
the  modified  base  (100-year)  flood 
elevations  for  new  buildings  and  their 
contents. 

DATES:  These  modified  base  flood 
elevations  are  currently  in  effect  on  the 
dates  listed  in  the  table  and  revise  the 
Flood  Insurance  Rate  Map(s)  (FIRMs)  in 
effect  prior  to  this  determination  for 
each  listed  community. 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
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newspaper  of  local  circulation,  any 
person  has  ninety  (90)  days  in  which  to 
request  through  the  commimity  that  the 
Administrator  reconsider  the  (Ganges. 
The  modified  elevations  may  be 
changed  during  the  90-day  period. 
ADDRESSES:  The  modified  base  flood 
elevations  for  each  commimity  are 
available  for  inspection  at  the  office  of 
the  Qiief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley,  P.E.,  Chief,  Hazard 
Identification  Brandi,  Mitigation 
Directorate,  500  C  Strmt,  SW., 
Washington,  DC  20472,  (202)  646-2756. 
SUPPLEMENTARY  INFORMATION:  The 
modified  base  (100-year)  flood 
elevations  are  not  listed  for  each 
community  in  this  interim  rule. 
However,  ffie  address  of  the  Chief 
Executive  Officer  of  the  community 
where  the  modified  base  flood  elevation 
determinations  are  available  for 
inspection  is  provided. 

Any  request  for  reconsideration  must 
be  based  upon  knowledge  of  changed 
conditions,  or  upon  new  sdentific  or 
technical  data. 

The  modifications  are  made  pursuant 
to  section  201  of  the  Flood  Disaster 
Protection  Act  of  1973, 42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968, 42  U.S.C. 
4001  et  s^.,  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 


The  modified  base  (100-year)  flood 
elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  required  to  either 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
to  remain  qualified  for  participation  in 
the  National  Flood  Insurance  Program. 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  commimity  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact  , 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State  or  regional  entities. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Mitigation  Directorate  has 
determined  that  this  rule  is  exempt  finm 
the  requirements  of  the  Regulatory 
Flexibility  Act  because  modified  base 
flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973, 

42  U.S.C.  4105,  and  are  required  to 
maintain  community  eligibility  in  the 
National  Flood  Insurance  Program.  No 


regulatory  flexibility  analysis  has  been 
prepared. 

Regulatory  Impact  Analysis 

This  rule  is  not  a  major  rule  under 
Executive  Order  12291,  February  17, 
1981.  No  regulatory  impact  analysis  has 
been  prepared. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance.  Floodplains, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  part  65  is 
amended  to  read  as  follows: 

PART  65— [AMENDED] 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows; 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.0. 12127, 44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§65.4  [Amended] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  county 

Location 

Dates  arxj  name  of  news¬ 
paper  where  notice  was 
published 

Chief  executive  officer 
of  community 

Effective  date  of  modi- 
•  fication 

Community 

No. 

Florida:  Pinellas . 

City  of  St  Petersburg  .. 

Sept  28,  1993,  Oct  5, 
1993,  St  Petersburg 
Times. 

The  Honorable  David 

J.  Rscher,  Mayor  of 
the  City  of  St  Pe- 
tersbuqg,  P.O.  Box 
2842,  St  Peters¬ 
burg,  Rorida  33731. 

Sept  14, 1993  . 

125148  C 

Georgia:  Richmond  . 

City  of  Augusta . 

Oct.  8,  1993,  Oct.  15, 
1993,  The  Augusta 
Chronicle. 

The  Honorable 

Charles  A 

DeVaney,  Mayor  of 
the  City  of  Augusta, 
City-County  Munici¬ 
pal  Building,  530 
Greene  Street  Au¬ 
gusta,  Georgia 

30911. 

Oct  1. 1993 . 

130159  C 

Georgia:  Richmond  . 

Unincorporated  areas  .. 

Oct  8,  1993,  Oct.  15, 
1993,  The  Augusta 
Chronicle. 

Mr.  Hobson  Chavous, 
Chairman  of  the 
Richmond  County 
Board  of  Commis¬ 
sioners,  City-County 
Municipal  Building, 
530  Greene  Street, 
room  605,  Augusta, 
Georgia  30911. 

Oct  1,  1993 . 

130158  B 
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State  and  county 

Location 

Dates  and  name  of  news¬ 
paper  where  notice  was 
published 

Chief  executive  officer 
of  community 

Effective  date  of  modi¬ 
fication 

ComrTKinity 

No. 

Illinois:  DuPage  . 

Sept.  30,  1993,  Oct  7, 
1993,  Carol  Stream 
Press. 

Mr.  Ross  Ferraro, 
President  of  the  Vil¬ 
lage  of  Carol 

Stream,  500  N. 

Gary  Avenue,  Carol 
Stream,  Illinois 
60188-1899. 

Sept  17, 1993 . 

170202  C 

Illinois:  DuPage  and 

Win. 

City  of  Naperville . 

Oct  27,  1993,  Nov.  3, 
1993,  The  Naperville 
Sun. 

The  Honorable  Sam¬ 
uel  T.  Macrane, 

Mayor  of  the  City  of 
Na^rviHe,  400 

South  Eagle  Street 
NapervHle,  lltinoi.s 
60566-7020. 

Oct  20, 1993 . 

1 

170213  C 

Illinois:  DuPage  _ 

Village  of  Woodridge 

Oct  14,  1993,  Oct  21, 
1993,  The  Woodridge 
Progress. 

The  Honorable  WilHam 
Murphy,  Mayor  of 
the  Village  of 
Woodridge,  1900 
.  West  75th  Street 
Woodridge,  IHinois 
60517. 

Sept  30, 1993 . 

170137  B 

New  York:  Onondaga  .. 

Town  of  Cicero  . . 

Sept  17.  1993,  Sept.  24, 
1993,  The  Post-Stand¬ 
ard. 

Mr.  Leonard  L  Brown, 
Supervisor  for  the 
Town  of  Cicero, 

Town  Hail,  8236 
South  Main  Street 
Cicero,  New  York 
13039. 

Sept  9, 1993  . . 

360572  C 

Ohio:  Cuyahoga  - 

Village  of  Mayfield . 

Sept  27,  1993,  Oct  4, 
1993,  The  News-Heraid. 

The  Honorable  Bruce 
Rinker,  Mayor  of  the 
Village  of  Mayfield, 
6621  Wilson  MUis 
Road,  Mayfield, 

Ohio  44143. 

Sept  14, 1993 . 

390116  D 

Ohio:  Franklin . 

City  of  HWiard . 

Oct  20,  1993,  Oct  27. 
1993,  Hilliard  Northwest 
News. 

The  Honorable  Roger 
A.  Reynolds,  Mayor 
of  the  City  of 

Hilliard,  3^  Munic¬ 
ipal  Square,  Hilliard, 
Ohio  43026. 

Oct  12,  1993  . . . 

390175  C 

South  Carolina:  Aiken  . 

Unincorporated  areas .. 

Oct  8,  1993,  Oct.  15, 
1993,  The  Aiken  Stand¬ 
ard. 

Mr.  William  Shepherd, 
Aiken  County  Ad¬ 
ministrator,  828 
Richiand  Avenue, 
Aiken,  South  Caro¬ 
lina  29801. 

Oct  1,  1993 . 

450002  B 

Wisconsin:  Washington 
County. 

Unincorporated  areas  .. 

Sept.  13,  1993,  Sept.  20, 
1993,  West  Bend  Daily 
News. 

Mr.  Ruben  J. 

Schmahl,  Chainnan 
of  the  Washington 
County  Board  of  Su¬ 
pervisors,  432  East 
Washington  Street 
West  Bend,  Wiscon¬ 
sin  53095. 

Sept  7, 1993  . 

550471  B 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Insurance.”) 

Dated:  December  7, 1993. 

Robert  H.  Volland, 

Acting  Deputy  Associate  Director,  Mitigation 
Directorate. 

[FR  Doc.  93-31261  Filed  12-22-93;  8:45  am] 
BILUNQ  CODE  t7ie-0S-e 


44CFRPart65 

Changes  in  Rood  Elevation 
Determinations 

AGENCY:  Mitigation  Directorate,  FEMA. 
action:  Final  rule. 

SUMMARY:  Modified  base  (100-year) 
flood  elevations  are  finalized  for  the ' 
commimities  listed  below.  These 
modified  elevations  will  be  used  to 
calculate  flood  instuance  premium  rates 
for  new  buildings  and  their  contents. 


EFFECTIVE  DATES:  The  effective  dates  for 
these  modified  base  flood  elevations  are 
indicated  on  the  following  table  and 
revise  the  Flood  Insurance  Rate  Map(s) 
(FIRMs)  in  effect  for  each  listed 
community  prior  to  this  date. 

ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
commimity.  The  respective  addresses 
are  listed  in  the  following  table. 
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FOR  FURTHER  mPORMATION  CONTACT: 
Michael  K.  Buckley,  PR.,  Chief,  Hazards 
Identification  Brandi.  Mitigation 
Directorate,  500  C  Street  SW., 
Washington,  DC  20472,  (202)  646-2756. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
gives  notice  of  the  final  determinations 
of  modified  base  flood  elevations  for 
each  ccxnmunity  listed.  These  modified 
elevations  have  been  published  in 
newspapers  of  local  circulation  and 
ninety  (90)  days  have  elapsed  since  that 
publication.  Ihe  Administrator  has 
resolved  any  appeals  resulting  from  this 
notification. 

The  modified  base  (100-year)  flood 
elevations  are  not  listed  for  each 
community  in  this  notice.  However,  this 
rule  indudes  the  address  of  the  Qiief 
Executive  Officer  of  the  community 
where  the  modified  base  flood  elevation 
determinations  are  available  for 
inspection. 

The  modifications  are  made  pursuant 
to  section  206  of  the  Flood  Disaster 
Protection  Act  of  1973, 42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968, 42  U.S.C 
400^  et  seq.,  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currently 
eflective  cmnmunity  number  is  shown 
and  must  be  used  for  all  new  polides 
and  renewals. 

The  modified  base  (100-year)  flood 
elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  required  to  either 
adopt  or  to  show  evidence  of  being 
already  in  eflect  in  order  to  qualify  or 


to  remain  qualified  for  partidpaticm  in 
the  National  Flood  Insurance  Program. 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
requited  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  polides  established  by  other 
Federal,  state  or  regional  entities. 

These  modified  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
us^  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

The  cmanges  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  exduded 
fit>m  the  requirements  of  44  CFR  part 
10,  Environmental  Consideration.  No 
environmental  impad  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Mitigation  Directorate  has 
determined  that  this  rule  is  exempt  from 
the  requirements  of  the  Regulatory 
Flexibility  Act  because  modified  base 
flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973, 

42  U.S.C.  4105,  and  are  required  to 
maintain  community  eligibility  in  the 


National  Flood  Insurance  Program.  No 
regulatory  flexibility  anal]rsis  has  been 
prepared. 

Regulatory  Impact  Analysis 

This  rule  is  not  a  major  rule  imder 
Executive  Order  12291,  February  17, 
1981.  No  regulatory  impact  analysis  has 
been  prepared. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  \mder 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  ti[  Subjects  in  44  CFR  Part  65 

Flood  insurance.  Floodplains, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  part  65  is 
amended  to  read  as  follows: 

PARTeS—fAMENDEO] 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978, 3  CFR, 
1978  Comp.,  p.  329;  E.0. 12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p  376. 

165.4  [Amwided] 

2.  The  tables  published  imder  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  county 

Location 

Dales  and  name  of  news¬ 
paper  where  notice  was 
published 

Chief  executive  officer 
of  community 

Effective  date  of  modi¬ 
fication 

Community 

No. 

Florida:  Seminole 
(FEMA  Docket  No. 
7067). 

Unincotporated  areas  .. 

Apr.  28.  1993,  May  5. 
1993,  Sanford  Herald. 

Mr.  Ron  H.  Rabun, 
Seminole  County 
Manager,  274  Bush 
Boulevard,  Sanford, 
Florida  32773. 

Apr.  15,  1993' . 

120289  B 

Pennsylvania:  Franktin 
(FEMA  Docket  No. 
7069). 

i 

Township  of  Greene  .... 

May  21.  1993,  May  28, 
1993,  Public  Opinion. 

Mr.  Richard  P.  Kra¬ 
mer,  Chairman  of 
tha  Township  of 
Greene  Board  of 
Supervisors,  P.O. 

Box  215,  Scotland, 
Pennsylvania  17254. 

May  10.  1993  . 

421649  B 

SUMMARY:  This  interim  rule  lists  | 

communities  where  modification  of  the  i 
base  (100-year)  flood  elevations  is  | 

appropriate  because  of  new  scientific  or  j 
tedmical  data.  New  flood  insurance  I 
premium  rates  will  be  calculated  from  | 
the  modified  base  (100-year)  flood 
elevations  for  new  buildings  and  their 
contents. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  “Flood  Insurance.*’) 

Dated:  December  7, 1993. 

Robert  H.  Volland, 

Acting  Deputy  Associate  Director,  Mitigation 
Directorate. 

(FR  Doc  93-31260  Filed  12-22-93;  8:45  am] 
BxuNQ  cooe  sna-os-e 


44  CFR  Part  65 

[Docket  No.  FEMA-7080] 

Changes  In  Hood  Elevation 
Determinations 

agency:  Mitigation  Directorate,  FEMA. 
ACTKM:  Interim  rule. 
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DATES:  These  modified  base  flood 
elevations  are  currently  in  effect  on  the 
dates  listed  in  the  table  and  revise  the 
Flood  Insurance  Rate  Map(s)  (FlRMs)  in 
effect  prior  to  this  determination  for 
each  listed  commimity. 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
person  has  ninety  (90)  days  in  which  to 
request  through  die  commimity  that  the 
Ac^inistrator  reconsider  the  changes. 
The  modified  elevations  may  be 
changed  during  the  90>day  period. 
ADDRESSES:  The  modified  base  flood 
elevations  for  each  commimity  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley,  P.E..  Chief,  Hazard 
Identification  Branch,  Mitigation 
Directorate,  500  C  Street,  SW., 
Washington.  DC  20472,  (202)  646-2756. 
SUPPLEMENTARY  INFORMATION:  The 
modified  base  (100-year)  flood 
elevations  are  not  listed  for  each 
community  in  this  interim  rule. 
However,  the  address  of  the  chief 
executive  officer  of  the  community 
where  the  modified  base  flood  elevation 
determinations  are  available  for 
inspection  is  provided. 

Any  request  for  reconsideration  must 
be  based  upon  knowledge  of  changed 
conditions,  or  upon  new  scientific  or 
technical  data. 

The  modifications  are  made  pursuant 
to  section  201  of  the  Flood  Disaster 
Protection  Act  of  1973, 42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 


State  and  County 


Flood  Insurance  Act  of  1968, 42  U.S.C 
4001  et  seq.,  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  (100-year)  flood 
elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  required  to  either 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
to  remain  qualified  for  participation  in 
the  National  Flood  Insurance  Program. 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State  or  regional  entities. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Mitigation  Directorate  has 
determined  that  this  rule  is  exempt  from 
the  requirements  of  the  Regulatory 
Flexibility  Act  because  modified  base 
flood  elevations  are  required  by  the 


Flood  Disaster  Protection  Act  of  1973, 

42  U.S.C.  4105,  and  are  required  to 
maintain  community  eligibility  in  the 
National  Flood  Insurance  Pro^am.  No 
regulatory  flexibility  analysis  has  been 
prepared. 

Regulatory  Impact  Analysis 

This  rule  is  not  a  major  rule  under 
Executive  Order  12291,  February  17, 
1981.  No  regulatory  impact  analysis  has 
been  prepared. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  imder 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance.  Floodplains, 

Reporting  and  recordkeeping  _ 

requirements.  Accordingly,  44  CFR  part 
65  is  amended  to  read  as  follows: 

PART6&-{AMENDED] 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C  4001  et  seq.;  _ 

Reorganization  Plan  No.  3  of  1978, 3  CFR, 
1978  Comp.,  p.  329;  E.0. 12127, 44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§65.4  [Amended] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


Chief  executive  officer  Effective  date  of  modi-  Community 
^  of  community  fication  No. 


Kansas:  Sedgwick . |  Unincorporated  areas  .. 


Kansas:  Sedgwick .  City  of  Wichita .  Oct  22.  1993,  Oct  29. 

1993,  The  Wichita  Eagle. 


Louisiana:  East  Baton 
Rouge  Parish. 


East  Baton  Rouge  Par¬ 
ish. 


Oct  22,  1993,  Oct  29,  The  Honorable  Mark  Oct  8, 1993 . 

1993,  The  Wichita  Eagle.  F.  Schroeder,  Chair¬ 
person,  County 
Commissioners, 

Sedgwick  County, 

1250  South  Seneca 
Street  Wichita, 

Kansas  67213. 

Oct  22,  1993,  Oct  29,  The  Honorable  Frank  Oct  8,  1993  ..... 

1993,  The  Wichita  Eagle.  Ojile,  Mayor,  City  of 
Wichita.  City  Hall. 

First  Floor,  455 
North  Main  Street 
Wichita,  Kansas 
67202. 

Oct  8,  1993,  Oct  14,  The  Honorable  Tom  Sept  16, 1993 

1993,  The  Advocate.  Ed  McHugh,  Mayor, 

City  of  Baton 
Rouge,  East  Baton 
Rouge,  Parish,  P.O. 

Box  1471,  Baton 
Rouge,  Louisiana 
70821. 
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State  and  County 

Location 

Dates  and  name  of  news¬ 
paper  Where  notica  was 
published 

Chief  executive  officer 
of  community 

Effective  date  of  nnodi- 
fication 

CorruTHjnity 

No. 

Texas;  CoMn ................ 

City  of  Plano  . . . 

Oct  22.  1993,  Oct  29, 

The  Honorable  James 

Oct  1. 1993 . 

480140 

TAvnft-  Dontrin  . . . 

cay  ol  Dantnn  . 

1993,  The  Dallas  Mom- 
ing  Ne¥vs. 

Sept  9.  1993,  Sept  16. 
1993,  Denton  Record 
Chronide. 

Sept  10.  1993,  Sept  16, 
1993,  Fort  Worth  Star 
Telegram. 

Sept  2.  1993,  Sept  9, 
1993,  Mid-Cities  News. 

Oct  1.  1993,  Oct  7.  1993, 
Fort  Worth  Star  Tele¬ 
gram 

Sept  24,  1993,  Sept  30. 
1993,  Fort  Worth  Star 
Telegram. 

N.  Muns,  Mayor, 

City  of  Piano,  P.O. 
Box  860358,  Plano. 
Texas  75086. 

The  Horxxable  Bob 

Sept  2, 1993 . 

480194 

TAiraA-  Tarrant  . . 

Oay  ftl  Ariingtrtn  . 

Castleberry,  Mayor. 
City  of  Denton,  215 
Ead  McKinrrey, 
Denton,  Texas 

76201. 

The  Horrorabte  Rich- 

Aug.  27. 1993  . 

485454 

Tava«-  Tarrant  . 

CMy  of  . 

ard  Qreene,  Mayor, 
City  of  ArUr^on, 

101  West  Abram 
Street  Box  231,  Ar- 
lington,  Texas 

76004. 

The  HorKxabie  Rick 

Aug.  11,  1993  . 

480585 

• 

Texas;  Tarrant 

Qty  of  Fort  Worth  ... 

Barton,  Mayor,  City 
of  Bedford.  P.O. 

Box  157,  Bedford, 
Texas  76095-0157. 
The  Honorable  Kay 
Grarrger,  Mayor. 

City  of  Worth. 

1000  Throckmorton 
Street  Fort  Worth, 
Texas  76102. 

The  Horxxable  William 

Sept  16,  1993  . . 

480596 

Tarrant . 

Chy  of  Crapavina  . 

Aug.  20,  1993 . 

480596 

0.  Tate,  Mayor,  City 
of  Grapevine,  P.O. 
Box  95104,  Grape- 
vir>e,  Texas  76051. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  “Flood  Insurance.*’) 

Dated;  December  7. 1993. 

Robert  H.  VoUand, 

Acting  Deputy  Associate  Director,  Mitigation 
Directorate. 

(FR  Doc.  93-31265  Filed  12-22-93;  8:45  am] 
BHUNQ  CODE  ana-os-e 


44  CFR  Part  67 

Rnal  Rood  Elevation  Determinations 

AGENCY:  Mitigation  Directorate,  FEMA. 
ACTION:  Final  rule. 

SUMMARY:  Base  (100-year)  flood 
elevations  and  modified  base  (100-year) 
flood  elevations  are  made  final  for  the 
communities  listed  below. 

The  base  (100-year)  flood  elevations 
and  modified  base  flood  elevations  are 
the  basis  for  the  floodplain  management 
measures  that  each  community  is 
leqtiired  either  to  adopt  or  to  show 
evidence  of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified  for 
participation  in  the  National  Flood 
Insurance  Program  (NFIP). 

EFFECTIVE  OATES:  The  date  of  issuance  of 
the  Flood  Insiuance  Rate  Map  (FIRM) 


showing  base  flood  elevations  and 
modifi^  base  flood  elevations  for  each 
community.  This  date  may  be  obtained 
by  contacting  the  office  where  the  maps 
are  available  for  inspection  as  indicated 
on  the  table  below. 

ADDRESSES:  The  final  base  flood 
elevations  for  each  commimity  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 

FCm  FURTHER  INFORMATION  contact: 
Michael  K.  Buckley,  P.E.,  Chief,  Hazard 
Identification  Branch,  Mitigation 
Directorate.  5(X)  C  Street.  SW., 
Washington,  DC  20472,  (202)  646-2756. 
SUPPLEMENTARY  MFORMATION:  The 
Federal  Emergency  Management  Agency 
(FEMA  or  Agency)  gives  notice  of  the 
final  determinations  of  base  flood 
elevations  and  modified  base  flood 
elevations  for  each  community  listed. 
The  proposed  base  flood  elevations  and 
proposed  modified  base  flood  elevations 
were  published  in  newspapers  of  local 
circulation  and  an  opportimity  for  the 
community  or  individuals  to  appeal  the 
proposed  ^terminations  to  or  t^ugh 
the  community  was  provided  for  a 
period  of  ninety  (90)  days.  Hie 


proposed  base  flood  elevations  and 
proposed  modified  base  flood  elevations 
were  also  published  in  the  Federal 
Register. 

This  final  nile  is  issued  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104, 
and  44  CFR  part  67. 

The  Agency  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  part 
60. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Aa 

*1110  Mitigation  Directorate  has 
determined  that  this  rule  is  exempt  fiom 
the  requirements  of  the  Regulatory 
Flexibility  Act  because  final  or  modified 
base  flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973, 

42  U.S.C  4104,  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  National  Flood 
Instuance  Program.  No  regulatory 
flexibility  analysis  has  been  prepared. 
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Regulatory  Impact  Analysis 

Ihis  rule  is  not  a  ma)or  rule  under 
Executive  Order  12291,  February  17, 
1981.  No  regulatory  impact  analysis  has 
been  prepared. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  xmder 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insmance  Study  and  Flood 
Insurance  Rate  Map  available  at  the 
address  cited  below  for  each 
community. 

The  base  flood  elevations  and 
modified  base  flood  elevations  are  made 
final  in  the  communities  listed  below. 
Elevations  at  selected  locations  in  each* 
commxmity  are  shown. 

List  of  Sub)ects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  part  67  is 
amended  as  follows:  * 

PART  67-{AMENDE0] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authoritjr:  42  U.S.C  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978, 3  CFR, 
1978  Comp.,  p.  329;  E.0. 12127, 44  FR 19367, 
3  CFR,  1979  Comp.,  p.  376. 

S67.11  [Amended] 

2.  The  tables  published  tmder  the 
authority  of  §  67.11  are  amended  as 
follows: 


Source  of  flooring  and  location 


Source  of  flooding  and  location 


Nava|o  County  (unincorporated 
areas)  (FEMA  Docket  Na  7070) 
Silver  Cnek: 

Approximately  180  feel  downstraani 
ol  ttw  nor^m  corporate  Hmits  of 

the  Towm  of  Snowflake . 

At  the  northern  corporate  limils  of  the 

Town  of  Snowflake _ 

Approximately  1,000  feet  downstream 

of  Hoyt  Road  . 

At  the  southern  corporate  Umtts  of  the 

Town  of  Taylor . . . 

Mape  are  available  for  review  M  the 
Engineering  Department,  100  East 
Carter  Drive,  Hoktrook.  Arizona. 


•Depth  In 
feet  above 
ground. 
*§lMtlon 
In  feet 
(NQVD) 


•Depth  In 
feet  above 
ground. 
‘Elevation 
In  feet 
(NGVO) 


Source  of  flooring  and  location 


Srrawflake  (town),  Nava|o  County 
(FEMA  Docksl  No.  7064) 
StverCreek 

Approxbnataly  800  fsel  downstream 
of  the  confluence  with  Cottonwood 
Wash  (at  toe  corporate  Imits  of  the 

Town  of  Snowflake) _ _ 

Just  upstream  of  Rarnsey  Avenue 

At  Hoyt  Road . . . 

Approximately  850  feel  upstream  of 
Savage  Averwe  (at  the  aouthem 
corporate  limits  of  the  Town  of 

Snowflake) . . . . 

Coltormood  Wash: 

At  the  confluence  with  Sliver  Creek ... 

Just  upstream  of  Ramsey  Avenue _ 

Approximately  500  feet  downstream 

of  Apache  Railroad _ 

Approxknataly  500  feel  upstream  of 

Apache  Ralroed . . 

Approximately  700  feel  upstream  of 

Apache  Railroad . . 

Maps  are  avaHable  for  review  at  81 
West,  First  South  Street.  Snowflake, 
Arizorra. 

Taylor  (town),  Nava|o  County  (FEMA 
Docksl  No.  7070) 
StverCreeIc 

Approxknataly  4,700  feel  downstream 
of  the  confluence  with  Raflroad 
Grade  Wash  (at  the  northern  cor¬ 
porate  limit  of  toe  Town  of  Taylor)  . 
Just  upstream  of  Silver  Creek  Lane  » 
Approxknetely  500  feet  upstream  of 

Willow  Lane . 

Approximately  3,800  feel  upstream  of 

Willow  Lane . 

Mape  are  avaHable  for  review  at 
Town  Hal.  425  West  PapermN  Road, 
Taylor,  Arizona. 

CALFORNIA 

Kern  County  (unincorporated  areas) 
(FEMA  Docket  No.  7070) 

Sand  Canyon: 

Approximately  5,500  feet  northeast  of 
toe  Intersection  of  Three  Flags 
Highway  and  Onyx  Peak  Avenue  .. 
Approxknateiy  2,800  feel  west  of  the 
Intersection  of  Three  Flags  High¬ 
way  and  Oriyx  Peak  Avenue _ 

Approximately  4,000  feet  west  of  the 
Intersection  of  Three  Flags  High¬ 
way  and  Onyx  Peak  Avenue _ 

Grapevine  Canyon: 

Along  Three  Flags  Highway  between 
14,500  and  5,000  feet  north  of  the 

intersection  of  LeWer  Road _ 

Approximately  3,000  feel  downstream 
of  the  second  Loe  Angelos  Aque¬ 
duct  . 

Approximately  1,500  feet  downstream 
of  the  second  Los  Angeles  Aque¬ 
duct  . 

Approximately  700  feel  dowmstream 
of  the  second  Los  Angeles  Aque¬ 
duct  . . . . i . . 

At  the  second  Los  Angeles  Aqueduct 
Short  Canyon: 

At  toe  Intersection  of  Brown-lnyokam 

Road  and  WWoox  Avenue _ 

Approxknalely  2,500  feel  north  of  toe 
intersection  of  Three  Flags  H^jh- 
way  and  LeWer  Road  . . 


•Depth  in 
feet  above 
ground. 
’Elevation 
In  feet 
(NGVD) 


Approximately  4,000  feat  south  of  toe 
Intersection  of  Three  Flags  High¬ 
way  and  LeWer  Road  _ 

Approximately  4,000  feet  west  of  the 
intersection  of  Three  Flags  High¬ 
way  and  LeWer  Road  _ 

frxiar)  Wets  Canyoru 
At  the  intersection  of  Athel  Street  and 

QuaH  Street . . . 

Approximately  7,500  feet  south  of  the 
intersection  of  Three  Pines  Canyon 

Avenue  and  HavA  Street _ 

At  the  Intersection  of  Three  Pines 
Canyon  Avenue  and  Sierra  Vista 

Street . 

Approximately  7,000  feet  south  of  the 
Intersection  of  Placer  Street  and 

Three  Pines  Canyon  Avenue _ 

Approximately  5,000  feet  south  of  the 
Intersection  of  Bufl  fhm  Street  and 

Three  Pines  Canyon  Avenue _ 

Approximately  2,000  feet  west  of  toe 
intersection  of  Three  Pines  Canyon 

Averxte  aixt  Sierra  Vista  Street _ _ 

Approxknateiy  1,500  feat  southwest 
of  Indten  WsNs  Canyon  Road 

measured  along  Highway  14  . . 

Approximately  300  feet  north  of  the 
krtersectlon  of  Indian  WeKs  Canyon 

Road  arxl  Highway  14 _ 

Mapa  are  avaHable  for  review  at  the 
Kem  County  Engineering  and  Survey 
Services  DepartmenL  2700  “fT 
Street,  Suite  570,  Bakersfield,  CaBfor- 
nia. 

San  Bernardino  (city),  San 
Bernardino  County  (FEMA  Docket 
Na7064) 

Del  Rosa  ChanneL- 
At  the  confluence  with  Wamit  Creek  .. 
Approximately  130  feet  downstream 

of  Baseline  Road - 

Wann  Create 

At  the  confluence  with  East  Twin 

Creek . . . 

At  Tippecanoe  Street _ _ 

At  the  corWuence  with  Del  Rosa 

Channel . 

UUe  Sand  Creek 

At  FoothM  Boulevard . . . 

Approximately  1,500  feet  upstream  of 

Foothill  Boulevard . 

Sand  Creak 

At  Highland  Avenue _ 

At  Date  Street . . 

Approximately  400  feet  upstream  of 
the  Highland  Canal  Aqueduct  ........ 

Lower  IVarm  Creek 
At  the  confluence  with  Santa  Ana 

River . . 

Just  downstream  ol  Central  Avenue  .. 
At  the  Atchison,  Topeka  and  Santa 

Fe  Railway . 

Maps  are  avaHable  lor  review  at  City 
HaH,  300  North  D  StreeL  San 
Bernardino,  CaHfomia. 

San  Bernardino  County  (unkteor- 
porated  arsoa)  (FEMA  Docket  No. 
7064) 

City  Creek 

At  the  confluence  of  Twin  Creek  and 

City  Creek . . . . 

Just  upstream  of  Pedtey  Road  . . . 

Just  upstream  of  Tippecanoe  Avenue 
UWe  Sand  Creek 
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•Oapthin 

iMlatoov* 


Source  ol  IhxxSng  end  location 


ground. 

‘Bwratlon 


In 

(NGVD) 


Juat  upstieam  o4  Marshal  Boulevard 
Approximateiy  900  feel  upstream  of 

Marshal  Boulevaid . 

Approximately  2,000  feet  upstream  of 
Marshal  Boulevard . 


•1,340 

*1,350 

•1,443 


tVesf  FoMana  Channe/: 

At  the  intetsectton  of  Beech  Avenue 

and  MerrII  Avenue  . 

Approxiriately  400  feel  south  of  the 
Inte'sectlon  of  Whittram  Avenue 


«1 


and  Beach  Avenue 


•1,205 


Mape  are  avallaMe  for  review  at  the 
Department  of  Pubic  Works,  385 
North  Arrowhead  Avenue,  San 
Bernardino,  CaHfomia. 


COLORADO 


Central  City  (dty),  QHpIn  County 
(FEMA  Doekat  Na  7064) 
Gregory  Gukh: 

Just  upstream  of  Lawrerwe  Street  (at 
the  eastern  corporate  Imits  of  the 

dty) . - . 

At  Leavitt  Street  . 

Approximately  55  feet  upstream  of  D 

Street  . 

At  the  confluence  with  Eureka  Gulch 
Eureka  Gukh: 

Approxknateiy  250  feet  upstream  of 

Spruce  Street  . . 

At  Prosser  Street . 

At  H  Street  . 

Approximately  1,270  feet  upstream  of 
H  Street  (at  the  western  corporate 

limits  of  the  dty)  . 

Maps  ate  available  for  review  at  City 
of  Central  City  Community  Develop¬ 
ment  390  Eureka  Street  Central 
City,  Colorado. 


DAHO 


Elmore  County  (unincorporated 
areea)  (FEMA  Docket  Na  7070) 
RaWesrtake  Creek 
Approximateiy  440  feel  downstream 

of  18th  South  Street . 

Just  downstream  of  Sixth  South 

Street . 

Approximately  450  feet  downstream 

of  Eighth  North  Street . 

Just  upstream  of  Interstate  Route  84 
Just  downstream  of  Mountain  Home 

Reservoir  Spillway . 

Rattlesnake  Creek  Dtverskn: 

At  the  confluence  v4th  Ratttesnake 

Creek . 

Approximately  350  feet  downstream 

of  Ninth  South  Street . 

Approximately  1,000  feet  upstream  of 

Ninth  South  Street . 

Rattlesnake  Creek  Gated  Outlet: 

At  the  confluence  with  Rattlesnake 

Creek  . 

Just  downstream  of  the  Mountain 

Home  Reservoir  Gated  Outlet . 

Mape  are  available  for  review  at  the 
Elmore  Courrty  Courthouse,  Planning 
and  Zoning  Department  150  South 
Fourth  East  Street,  Mountain  Home, 
Idaho. 


*8,147 

•8,270 

*8,349 

*8,406 


•8,488 

•8,572 

*8,671 


•8,747 


*3,114 

*3,132 

•3,143 

•3,204 

•3,285 

•3,122 

*3,125 

*3,129 

•3,218 

*3,240 


Mountain  Home  (dty),  Elmore 
County  (FEMA  Docket  No.  7070) 
Rattlesnake  Creek 


•Depth  In 
feet  above 


Source  of  floodkig  and  location 


gtourxl. 

•Bevatlon 


In  feet 
(NGVD)  _ 


Approximately  400  feet  downstream 

of  American  Legion  Boulevard . 

Just  upstream  of  Eighth  North  Street 
Approximately  2,900  feet  upstream  of 
Eighth  North  Street . 


,*3.138 

•3,148 

•3,165 


Rattlesnake  Creek  aversion: 


At  12th  South  Street  . 

Just  upstream  of  Sixth  South  Street .. 
Just  downstream  of  American  Legion 
Boulevard . 


•3,122 

•3,130 

•3,139 


Mape  ate  available  for  review  at  City 
HaM,  160  South  Third  East  Street, 
Mountain  Home,  Idaho. 


NEW  MEXICO 


Ruldoao  (village),  Uneoki  County 
(FEMA  Docket  Na  7071) 

Turkey  Spring  Canyon: 

Corpo^  limit . 

Approximately  1,300  feet  upstream  of 

corporate  limit . 

MusketbaK  Creek 

At  the  confluence  with  Cedar  Creak  .. 
Approximateiy  1,400  feet  upstream  of 
the  confluence  with  Cedar  Creak  ... 
Rk)  Ruldoso: 

Approxknately  3,250  feet  upstream  of 

Cherokee  Bill  Canyon . . 

Approximately  3,400  feet  upstream  of 

Cherokee  BW  Canyon . 

Approximateiy  3,650  feet  upstream  of 

Cherokee  BIN  Canyon . 

Approximately  350  feel  downstream 
of  the  confluerxie  of  Cherokee  Bi 

Canyon  . 

At  the  confluence  of  Cherokee  BIN 

Canyon . . . 

Just  upstream  of  unnamed  road  (ap¬ 
proximately  500  feat  upstream  of 

Cherokee  BUI  Canyon) . 

Approximately  1,500  feel  upstream  of 

Cherokee  BUI  Canyon . 

Approximately  2,500  feet  upstream  of 

Cherokee  BUI  Canyon . 

South  Fork  Cedar  Creek 
460  feet  downstream  of  the  con¬ 
fluence  with  Muskettiall  Creak . 

At  the  confluence  with  Musketball 

Creek . 

At  the  confluence  with  North  Fork 

Cedar  Creek . . 

Just  upstream  of  unnamed  road  (ap¬ 
proximately  450  feet  upstream  of 
the  confluence  with  North  Fork 

Cedar  Creek) . 

Just  upstream  of  urwtamed  road  (ap¬ 
proximately  1,500  feet  upstream  of 
the  confluence  with  North  Fork 

Cedar  Creek) . 

Cedar  Creek 

Approximately  4,850  feet  t^istream  of 

-inns  Brook  Road . 

Just  upstream  of  unrtamed  road  (ap¬ 
proximately  6,550  feel  upstream  of 

Inns  Brook  Road)  . 

340  feet  upstream  of  unnamed  road 
3,500  feet  upstream  of  unnamed 

road  . 

3,660  feet  upstream  of  unnamed 

road  . 

4,360  feet  upstream  of  unnamed 

road  . 

4,860  feet  upstream  of  unnamed 

road  . 

North  Fork  Cedar  Creek 
At  the  confluence  with  South  Fork 
Cedar  Creek . 


*6,534 

*6,573 

*7,146 

*7,214 

*6,471 

•6,477 

*6,480 

•6,432 

*6,436 

•6,448 

•6,452 

•6,467 

•7,128 

*7,146 

*7,157 

•7,170 

*7,216 

*6,948 

*6,986 

*6,995 

*7,085 

•7,091 

*7,118 

*7,128 

*7,157 


Source  of  floodkig  and  location 


390  feet  upstream  of  the  confluence 

with  South  Fork  Cedar  Creek . 

760  feet  upstream  of  the  confluence 

with  South  Fork  Cedar  Creek . 

2,325  feat  upstream  of  the  con¬ 
fluence  with  South  Fork  Cedar 

Creek . 

Approximately  3,800  feM  upstream  of 
the  confluerxie  with  South  Fork 

Cedar  Creek . 

Cantio  Creek 

510  feet  i4>stream  of  Lower  Toma¬ 
hawk  TraN  . 

770  feet  upstream  of  Lower  Toma¬ 
hawk  Trail  . 

Just  upstream  of  Upper  Tomahawk 

TraU . 

At  the  confluerxie  with  Grindstone 

Canyon  . 

700  feet  upstream  of  the  confluence 

vrith  Grindstone  Canyon . 

Just  upstream  of  Carrizo  Creek  Road 

Just  upstream  of  the  footbridge . 

Maps  are  available  for  review  at  Vil¬ 
lage  HUI,  313  Creekmeadows  Drive, 
Ruidoso,  New  Mexico. 


NORTH  DAKOTA 


Grafton  (dty),  Walsh  County  (FEMA 
Doekat  No.  7063) 

Park  River. 

At  Field  Road  extended,  approxi¬ 
mately  6,660  feet  downstream  of 

Burgamott  Avenue . 

At  Burgamott  Averxia . 

Just  downstream  of  HiU  Avenue  ex¬ 
tended  . 

Approximately  8,020  feet  upstream  of 
Kittson  Avenue  . 


•Depth  In 
feet  above 
ground. 
•Elevation 
In  feet 
(NGVD) 


*7,176 

*7,178 


*7,236 

*7,298 

*6,602 

*6,606 

*6,627 

*6,633 

*6,646 

*6,699 

*6,706 


*824 

*824 

*830 

*831 


Maps  are  avallabla  for  ravlaw  at  the 
Department  of  Public  Works,  City  of 
Grafton,  5  East  Fourth  Street,  Rolla, 
North  Dakota. 


.  WASHINGTON 


Bothell  (city),  King  and  Snohomish 
Countlaa  (FEMA  Docket  No.  7070) 
North  Creek: 

Just  upstream  of  State  Route  522  ..... 
Approximately  700  feet  downstream 
of  Interstate  405  South  (Landward 
of  West  Levee/RIvarward  df  Lev¬ 
ees/Landward  of  East  Levee)  . 

At  the  Intersection  of<J95th  Street 
Northeast  and  the  NOrth  Creek 

Parkway . 

At  the  upstream  crossing  of  North 
Creek  Parkway  (Landward  of  West 
Levee/Riverward  of  Levees/Land¬ 
ward  of  East  Levee)  . 

Just  downstream  of  Northeast  20Sth 

Street  . . 

Maps  ara  avallabla  for  ravlaw  at  the 
City  Hall,  18305  lOtst  Avenue  North¬ 
east,  Bothell.  Washington. 


*23 


*27/27/24 


*31 


*36/37/34 

*40 


Okanogan  County  (unlrKorporatad 
areas)  (FEMA  Doekat  No.  7073) 

Methow  River. 

At  Mazama  Creek  Road  .  *2,102 

Approximately  630  feet  downstream 
of  the  confluerxie  with  Early  Win¬ 
ters  Creek .  *2,151 
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fOepth  In 
feaiabov* 


Source  of  tioodbig  and  location 


mound. 
*B«vatlon 
In  feat 
(NGVD) 


Approximately  7,500  feel  upstream  of 
the  confluence  with  Early  WMers 
Creek . 


•2,200 


Approximately  690  feet  upstream  of 

the  confluence  wNh  Gate  Creek _ 

Approximately  2,380  feat  upstream  of 
the  confluence  with  McGee  Creek 
At  the  corrfluence  with  Ljost  River _ 


•2,250 

•^300 

•2,359 


Maps  ars  avallaMs  for  review  at 

Okanogan  County  Office  of  Planning 
and  Oevelopm^,  Administration 
Building,  237  Fourth  North,  2nd 
Floor,  Okanogan,  Washington. 


WYOMH4Q 


Ctieyenne  (city),  Laramie  County 
(FEMA  Docket  No.  7070) 
CrowCrBBk 

700  feet  strove  contluerroe  with  Dry 

Creek . 

1,440  teat  atx>ve  confluence  with  Dry 

Creek . . . . . 

38,325  feet  above  confluence  with 

Dry  Creek  . 

Dry  Creek 

At  the  confluence  with  Crow  Creak  ... 
3240  feet  above  confluence  with 

Crow  Creek . . . . . 

5,400  feet  above  confluence  with 

Crow  Creek . . . 

9,100  feet  above  confluence  with 

Crow  Creek . 

18,900  feet  above  confluence  with 

Crow  Creek . 

Maps  ars  available  for  review  at  the 
City  Engineer's  Office,  2101  O'NetT 
Avenue,  Cheyenne,  Wyoming. 


•5285 

•5287 

•6,009 

•5286 

•5,904 

•5,916 

•5,921 

•5,971 


Laramie  County  (unlitcorporated 
artae)  (FEMA  Docket  Na  7070) 


Crow  Creek: 

1,000  feet  below  confluence  with  Dry 

Creek . ; . 

1,440  feet  above  corrfluence  with  Dry 

Creek . 

14,175  feet  above  confluence  with 

Dry  Creek  . 

28,097  feel  above  corrfluence  with 

Dry  Creek  . 

37,750  feet  above  confluence  with 

Dry  Creek  . 

Dry  Creek: 

At  the  confluerree  with  Crow  Creek  ... 
2,850  feet  above  confluence  with 

Crow  Creek . 

9,400  feet  above  contluerroe  with 

Crow  Creek . .'. . 

16,300  feet  above  confluerroe  with 

Crow  Creek  . 

18,120  feel  above  confluence  with 
Crow  Creek  . 


•5,882 

•5,887 

•5,919 

•5,977 

•6,000 

•5,886 

•5,895 

•5,938 

•5,953 

•5,962 


Maps  are  available  for  review  at  Lara¬ 
mie  County  Engmeermg  Office,  2503 
East  Fox  Farm  Road,  Cheyenne,  Wy¬ 
oming. 


((Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  “Flood  Insurance.’’) 

Dated:  December  7, 1993. 

Robert  H.  VoUand, 

Acting  Deputy  Associate  Director,  Mitigation 
Directorate. 

[FR  Doc.  93-31259  Filed  12-22-93;  8:45  am] 
BKXMQ  COPE  eris-os-p 


44CFRPart67 

Rnal  Rood  Elevation  Datarmlnatlona 

AGENCY:  Mitigation  Directorate,  FEMA. 
ACTION:  Final  rule. 

SUMMARY:  Base  (100-year^  flood 
elevations  and  modified  base  (100-year) 
flood  elevations  are  made  final  for  the 
communities  listed  below. 

The  base  (100-year)  flood  elevations 
and  modified  base  flood  elevations  are 
the  basis  for  the  floodplain  management 
measures  that  each  community  is 
required  either  to  adopt  or  to  ^ow 
evidence  of  being  already  in  efiect  in 
order  to  qualify  or  remain  qualified  for 
participation  in  the  Nationd  Flood 
Insurance  Program  (NFIP). 

EFFECTIVE  DATES:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  bcise  flood  elevations  and 
modified  base  flood  elevations  for  each 
community.  This  date  may  be  obtained 
by  contacting  the  office  where  the  maps 
are  available  for  inspection  as  indicated 
on  the  table  below. 

ADDRESSES:  The  final  base  flood 
elevations  for  each  commimity  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley,  P.E.,  Chief,  Hazards 
Identification  Branch,  Mitigation 
Directorate,  500  C  Street,  SW., 
Washington,  DC  20472,  (202)  646-2756. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
(FEMA  or  Agency)  gives  notice  of  the 
(Inal  determinations  of  base  flood 
elevations  and  modified  base  flood 
elevations  for  each  community  listed. 
The  proposed  base  flood  elevations  and 
proposed  modified  base  flood  elevations 
were  published  in  newspapers  of  local 
circulation  and  an  opportunity  for  the 
commimity  or  individuals  to  appeal  the 
proposed  determinations  to  or  through 
the  community  was  provided  for  a 
period  of  ninety  (90)  days.  The 
proposed  base  flood  elevations  and 
proposed  modified  base  flood  elevations 
were  also  published  in  the  Federal 
Register. 

This  final  rule  is  issued  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104, 
and  44  CFR  part  67. 

The  Agency  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  part 
60. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 


10,  Environmental  Consideration.  No 
mivironmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Mitigation  Directorate  has 
determined  that  this  rule  is  exempt  from 
the  requirements  of  the  Regulatory 
Flexibility  Act  because  final  or  modified 
base  flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973, 

42  U.S.C.  4104,  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  National  Flood 
Insurance  Program.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Impact  Analysis 

This  rule  is  not  a  major  rule  under 
Executive  Order  12291,  February  17, 
1981.  No  regulatory  impact  analysis  has 
been  prepared. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  Flood 
Insurance  Rate  Map  available  at  the 
address  cited  below  for  each 
community 

The  base  flood  elevations  and 
modified  base  flood  elevations  are  made 
final  in  the  commimities  listed  below. 
Elevations  at  selected  locations  in  each 
community  are  shown. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure,  Flood  insurance,  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  pcirt  67  is 
amended  as  follows: 

PART  67— [AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows. 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127, 44  FR  19367 
3  CFR,  1979  Ckimp.,  p.  376. 

167.11  [AmMided] 

2.  The  tables  published  under  the 
authority  of  §  67.11  are  amended  as 
follows: 
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•Depth  In 
feet  above 


Source  of  flootSng  and  location 


ground. 

'Elevation 


In  feet 
(NQVD) 


CONNECTICUT 

Norwich  (dty).  New  London  County 
(FEMA  Dociial  No.  7066) 


Trading  Cov»  Bmok 
Approximately  0.4  mHe  downstream 

of  the  Connecticut  Turnpike . 

Approximately  0.3  mHe  downstream 
of  confluerx^e  of  Goldmine  Brook  ... 
Hunter  Brook: 

Approximttely  1,060  feet  upstream  of 
Hunter  Road  upstream  crossing  .... 
At  confluence  with  Shetucket  River ... 
YanOc  River 

Approxtmatety  50  feet  upstream  of 

Yantic  MW  Dam  No.  2  . 

Approximately  550  feet  upstream  of 

ConraH  RaHroad  Bridge  No.  4 . 

Tributary  B: 

At  confluence  with  Yantic  River  . . 

Approximately  790  feet  upstrewn  of 

confluence  with  Yantic  River . 

Bobbin  MB  Brook 

At  confluence  with  Yantic  River . 

Approximately  63  feet  upstream  of 

contkjerxw  with  Yantic  River . 

NonMchkmn  Brook 

At  Sturtevant  Street . . 

At  downstream  side  of  Sholes  Ave¬ 
nue  . 


*31 

•56 


•72 

•36 


•77 

•120 

*86 

*87 

*86 

*87 

•91 

*91 


Mape  available  tor  Inspection  at  the 
City  Clerk's  Office.  City  HaN,  100 
Bioadmy,  Norwich,  Connecticut. 


PLORDA 


Urtincorporated  Aieae,  Dade  County 
(FEMA  Docfcat  No.  7066) 

Cenel  C-100A: 

Approximately  100  feet  east  of  inter¬ 
section  of  S.W.  77th  Court  and 

S.W.  155th  Street . 

At  Intersection  of  S.W.  78th  Court 

and  S.W.  155th  Street . 

Canal  C-IOOC: 

Approximately  100  feet  south  of  KH- 

Nan  Drive . . . 

Canal  lOOk 

At  intersection  of  S.W.  92nd  Avenue 

and  S.W.  102nd  Street . 

Spur  Canal  No.  1: 

Approximately  700  feet  north  of  the 
Intersection  of  N.W.  157th  Street 

and  N.W.  17th  Place . 

Mape  available  tor  Inapeetlon  at  the 
Dade  County  Department  of  Water 
Control,  111  N.W.  Rrst  Street.  13th 
Floor,  Miami,  Florida. 


*10 

*10 


*9 


*9 


*6 


Lee  County  (unincorporated  areas) 
(FEMA  Docket  No.  7050) 
Popaah  Creek 

At  mouth . 

At  county  boundary . 

Stroud  Creek 

At  mouth . 

Just  upstream  of  St.  Paul  Road . 

Daughtri^r  Creek 

At  mouth . 

Just  upstream  of  NaHe  Grade  Road  .. 
Deughtrey  East 

At  mouth . . 

Just  upstream  of  Rich  Road . 

Trteutary  L-2: 

At  U.S.  Route  41 . 

Just  downstream  of  Baysfxtra  Road .. 
Trkutary  L-1: 

At  U  S.  Routa  41 . 


*8 

*27 

*8 

*24 

*8 

*28 

*8 

*22 

*8 

*13 

*8 


Source  of  flooding  and  location 


Just  downstream  of  Bayshors  Road  .. 
Powell  Creek 

At  Brooks  Road . 

Just  downstream  at  Tucker  Lane  NE 
Powell  Creek  Trkutary  No.  1: 

At  mouth . . . 

About  4.47  mUes  upstream  of  mouth  . 
Powell  Creek  Trtoutaty  No.  2: 

At  mouth . . 

About  3.16  mHes  upstream  of  mouth  . 
Marsh  Point  Creek 
Just  downstream  of  Bayshors  Road  .. 

Just  upstream  of  Tucker  Lane  NE . 

Chapel  Branch  Creek 

At  mouth . 

Just  upstream  of  Rich  Road . 

Bayahore  Creek 

A*  mouth . . . 

About  500  feet  upstream  ol  Disconte 

Lane . 

Bayshore  Trkutary: 

At  mouth . 

Just  downstream  of  Leetana  Drive  .... 
Thompson  Cutoff: 

At  mouth . 

Just  downstream  of  Ruben  Road . 

Thompson  Cutoff  Trkutary. 

At  mouth . 

About  1.24  mHes  upstream  of  mouth  . 
Mape  available  tor  Inspection  at  the 
Lee  County  Building  Department, 
1735  Hendry  Street  R.  Mym,  Flor¬ 
ida. 


•Depth  in 
feet  above 
wound. 
*Elevatlon 
in  feet 
(NGVD) 


*15 


*12 

*20 


*15 

*20 


*8 

*21 


*8 

*23 


*14 

*18 


*8 

*22 


*13 

*21 


KENTUCKY 


jglfgfgQH  County  (unlnoofpofBtoil 
areas)  (FEMA  Dodwt  Na  7046) 


Ohio  River. 

Just  upstream  of  confluence  of  Salt 

RVer . . . 

Approximately  3.3  miles  upstream  of 

Harroos  Creek . 

Upper  MB  Creek: 

Approximately  400  feet  downstream 

of  Wilkie  Road . 

Just  downstream  of  Rockford  Lane  ... 
Big  Run  Diversion: 

At  mouth . . . 

Just  upstream  of  St.  Andrews  Church 

Road . 

Slate  Run: 

At  confluence  with  Pond  Creek  . 

Just  downstream  of  St  Anthonys 

Church  Road  . 

Pond  Creek 

Approximately  one  mile  upstream  of 

Gene  Snyder  Freeway . 

Approximately  1,700  feet  upstream  of 

New  Cut  Road . 

Ponder  Creek 

At  mouth . 

Just  downstream  of  Stonestreet  Road 
Just  upstream  of  Stonestreet  Road  ... 

Just  downstream  of  Paralee  Lane . 

Stephan  Ditch: 

At  mouth . 

ApproxknaMy  400  feet  upstream  of 

Maryman  Road . 

Valley  Creek 

At  mouth . 

Just  downstream  of  Greenwood 

Road . 

Lower  MB  Creek 

Approxbnataly  1,500  feat  upstream  ol 

confluence  with  Ohio  River . 

Just  downstream  of  Terry  Road . 

Upper  Garrison  Ditch: 

At  mouth . 


*443 

*453 

*437 

*443 

*437 

*487 

*454 

*469 

*441 

*457 

*442 

*469 

*475 

*487 

*443 

*449 

*433 

*448 

*430 

,*437 

*437 


Source  of  flooding  and  hxatlon 


Approximately  200  feet  upstream  of 

Cane  Run  Road . 

Lower  Garrison  Ditch: 

At  rTK>uth  . . 

Approximately  200  feet  upstream  of 
Illinois  Central  Railroad . 


•Depth  in 
feet  above 
ground 
Elevation 
In  feet 
(NGVD) 


*442 

*436 

*442 


Big  Rim  Creek: 

At  mouth . 

Approximately  1,150  feet  upstream  of 

Lower  Hunters  Trace . 

Bee  Uck: 

At  mouth . 

Just  downstream  of  Mitchell  Hill  Road 
LMe  Bee  Uck  Creek: 


*443 

*450 

*456 

*479 


At  mouth . 

Approximately  350  feet  upstream  of 

Chariena  Drive . 

Wilson  Creek: 


*464 

*490 


At  mouth . 

Approximately  3,500  feel  upstream  of 

Farmers  Lane . 

Northern  Ditch: 

At  mouth . 

Just  downstream  of  Old 

Shepherdsville  Road . 

Southern  Ditch: 

At  mouth . 

Just  downstream  at  Michael  Ray 

Drive  . 

Just  upstream  of  Michael  Ray  Drive  .. 
Approximately  1,200  feet  upstream  of 

Michael  Ray  Drive . 

Roberson  Run: 

At  mouth . 

Approximately  1,300  feet  (H)stream  of 

Judge  Boulevard . 

Fern  Creek 

At  mouth . 

Just  downstream  ol  Fagenbush  Lane 
FUson  Fork: 

At  mouth . . 

Approximately  200  feet  downstream 

of  Preston  Highway . 

Just  upstream  of  Preston  Highway  .... 
Just  downstream  of  Shef^ierdsvllle 

Road . 

FIshpool  Creek 

At  mouth . .•. . 

Just  downstream  of  Charieswood 

Road . 

Just  upstream  of  Charieswood  Road 
Just  downstream  of  Cooper  Chapel 

Road . 

Cooper  Chapel  Brook 

At  mouth . 

Just  downstream  of  Chapel  HUI  Road 
Just  upstream  of  Chapel  HIH  Road  .... 
Approximately  4,000  feat  upstream  of 

Chapel  HIH  Road  . . 

Manslkk  Branch: 


*458 

*479 

*457 

*478 

*457 

*562 

*570 

*584 

*474 

*520 

*478 

*497 

*471 

*488 

*496 

*546 

*464 

*557 

*562 

*579 

*490 

*525 

*535 

*570 


At  mouth . . . 

Approximately  1,400  feet  upstream  of  ■ 

Glen  Rose  Road . 

Mud  Creek: 

At  mouth . 

Approximately  1,400  feat  upstream  of 

Blue  Lick  Road . 

Greasy  Ditch: 

At  mouth . 

Just  upstream  of  Poplar  Level  Road  . 
South  Fork  Beargrass  Creek: 

Just  upstream  ol  Bashford  Manor 

Lane . 

Approximately  3,200  feel  upstream  of 

Hunslngar  Lane . 

Buechel  Bmnch: 

At  mouth . 

Approxtanately  1,500  feet  upstream  ol 
Buechel  Bank  Road . 


*482 

*538 

*461 

*492 

*460 

*468 

*474 

*534 

*475 

*498 
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•Depth  In 
feel  above 


Source  of  flooding  and  location 


ground. 
‘Elevation 
In  feet 
(NGVD) 


East  Branch  Boxwood  Ditch: 

At  mouth .  *440 

Just  downstream  of  Cane  Run  Road  *443 


Carte  Run  Ditch: 

Approximately  1,000  feet  downstream 

of  Teaneck  Lane . 

Just  downstream  of  Camp  Ground 

Road . 

Lyrxwiew  Ditch: 

Just  upstream  of  Martin  Averxie _ 

Approximately  2,000  feet  upstream  of 

l^rtlage  Road  . . 

Black  Pond  Creek: 

At  mouth . 

Just  upstream  of  Lower  Hunters 
Trace . . . . 


*439 

*440 

*440 

*449 

*433 

*447 


Maps  available  tor  Inspection  at  the 
Metropolitan  Sewer  District  Office, 
400  South  6th  Street,  Louisville,  Kert- 
tucky. 


LoulsvIHe  (city),  Jefferson  CouiSy 
(FEMA  Docket  No.  7048) 

Greasy  Ditch: 

Approximately  275  feet  downstream 

of  Fern  Valley  Road  . 

Approximately  1 ,000  feet  upstream  of 

Fem  Valley  Road . . 

South  Fork  Beargraas  Creek: 

At  mouth . . . 

Approximately  1,375  feet  upstream  of 
Breckenrld^  Lane  . 


Maps  available  tor  Inspection  at  the 
Metropolitan  Sewer  District  Office, 
400  South  6th  Street  Louisville,  Ken¬ 
tucky. 


*460 

*461 

*448 

*513 


Shively  (cHy),  Jefferson  County 
(FEMA  Docket  No.  7048) 

Upper  m  Creek: 

Approximately  640  feet  upstream  of 

WllWe  Road  . 

Approximately  1,300  feet  i4>stream  of 

Memorial  Garderts  Road _ 

Lyrtnview  Ditch: 

At  mouth . 

Just  upstream  of  Famsiey  Road . 

Boxwood  Ditch: 

At  mouth . 

Just  dovmstream  of  Rockford  Lane  ... 
City  Park  Ditch: 

At  mouth . 

Approxlmatety  800  feet  upstream  of 

Hardesty  Avenue  _ _ .... _ 

Healherfleld  Ditch: 

Just  downstream  of  Interstate  264  .... 
Approximately  1,000  feet  upstream  of 

Croms  Lane . 

Maps  available  tor  Inspection  at  the 
Metropolitan  Sewer  District  Office, 
400  South  6th  StreeL  Louisville,  Keiv 
tucky. 


MAINE 


Clifton  (town),  Perrabecot  County 
(FEMA  Docket  No.  7058) 
Chemo  Pond: 

Entire  shoreline  within  community _ 

Maps  available  tor  Inapectlon  at  24 
Altlina  Road,  CMton,  Maine. 


*439 

*453 

*440 

*449 

*439 

*440 

*452 

*452 

*448 

*448 


*129 


•Depth  in 
feet  above 


Source  of  flooding  and  location 


ground. 
‘Elevation 
In  feet 
(NGVD) 


MISSISSV>PI 


CHy  of  RIehland,  Rankin  County 
(FEMA  Docket  No.  7088) 


Richland  Creek 

Just  upstream  of  Illinois  Central  Rail¬ 
road  . 

Just  upstream  Ot  U.S.  Highway  49  .... 
Peart  River 

About  9.1  mHes  downstream  ot  mi- 

nois  Central  RaHroad  . . 

Just  upstream  of  Interstate  20  East 

Bou^  . 

Peart  River  Tributary  1: 

About  0.9  mile  dovmstream  of  Old 


*272 

*272 


*267 

*274 


U.S.  Highway  49 . 

About  1,900  feet  downstream  ot  Old 

U.S.  Highway  49 . . . 

Peart  River  Tributary  2: 

About  2,000  feet  downstream  of 

Neely  Road . 

Just  upstream  at  Old  U.S.  Highway 

49 . 

Squirrel  Branch: 

About  900  feet  downstream  of  Illinois 

Central  RaUroad . 

About  400  feet  downstream  of  U.S. 

Highway  49 . 

Conway  Skiugh: 

About  1,600  feet  downstream  ot  Illi¬ 
nois  Central  Railroad - 

Just  landward  of  East  Jackson  Levee 
Mape  available  tor  kiepection  at  Rich¬ 
land  City  Halt,  371  Scarborough 
Street,  Richland,  Mississippi. 


NEW  YORK 


Canton  (VWage),  (FEMA  Docket  No. 
7070) 

Grass  River 

Approximately  1.02  mUes  down¬ 
stream  of  Main  Street . . 

Approximately  0.6  mUe  upstream  of 

ConraN  . 

Maps  available  for  Inepectlon  at  the 
Canton  Municipal  BuHding,  60  Main 
StreeL  Cantoa  New  York. 


*268 

*268 

*270 

*271 

*271 

*271 

*273 

*263 


*323 

*352 


ElUcottvtlle  (village),  Cattaraugus 
County  (FEMA  Docket  Na  7057) 
Great  Valley  Creek 
Approximately  670  feet  downstream 
of  confluence  at  Holiday  Valley 

Creek . 

Approximately  0.2  mile  upstream  of 

MM  Street . . . 

EU(  Creek 

At  confluence  with  Great  Valley 

Creek . 

Approximately  400  feet  upstream  ot 

Parkside  Drive . . . 

Plurr$  Creek 

At  confluence  with  Great  Valley 

Creek . 

Approximately  0.8  mUe  upstream  of 
confluence  with  Great  Valley  Creek 
Holiday  VaUey  Creek 
Approximately  160  feet  upstream  of 

corporate  limits . 

Approximately  140  feet  upstream  of 

upstream  corporate  Hmtts  . . . 

Maps  avallabie  tor  Inepectlon  at  the 
EWcottvMe  VMage  Hal,  1  W.  Wash¬ 
ington,  EMconvUte,  New  York. 


*1,519 

*1,542 

*1,536 

*1,548 

*1,532 

*1,598 

*1,521 

*1,525 


•Depth  m 
feel  above 


Source  of  flooding  arxl  location 


ground. 

'Elevation 


m  feet 


(NGVD) 


NORTH  CAROUNA 


Chartotte  (city),  Macktenburg  County 
(FEMA  Docket  No.  7063) 


Taggart  Creek 

Approximately  1,100  feel  upstream  of 
the  confluence  with  Sugar  Irwin 

Creek . - .  *604 

Approximately  300  feet  downstream 

of  Mutoerry  Church  Road . .  *687 

Maps  avallabie  at  Charlotte  City  HaN, 

600  East  4th  Street,  Chartotte,  North 
Carolina  28202. 


Gastonia  (city),  Qaeton  County 
(FEMA  Docket  Na  7066) 

Duharta  Creek 

Downstream  side  ot  Beaty  Road _ 

Approximately  500  feet  upstream  of 

Oakdale  Street . 

Duharta  Creek  Tributaries: 

Tributary  D-1: 

At  the  confluence  with  Duharts  Creek 
Approximately  950  feel  upstream  of 

confluence  with  Duharts  Creek . 

Tributary  D-2: 

At  the  confluence  with  Duharts  Creek 
Approximately  510  feet  upstream  of 

confluertce  with  Duharts  Creek . 

Tributary  D-3: 

At  the  confkjerrce  with  Duharts  Creek 
Approximately  65  feet  downstream  of 

upstream  Extraterritorial  Limits . 

Tributary  D~4: 

At  the  confluence  with  Duharts  Creek 
Approximately  100  feel  upstream  ot 

confluence  with  Duharts  Creek . 

Tributary  D-6: 

Approximately  625  feel  upstream  of 

confluence  with  Duharts  Creek . 

At  Aberdeen  Road  . . . 

Tributary  D-8: 

At  the  confluence  with  Duharts  Creek 
Approximately  625  feel  upstream  at 

Aberdeen  Boulevard . 

Tributary  D-0: 

At  the  confiuerKM  with  Duharts  Creek 
Approximately  0.5  mUe  upstream  ot 

Remount  Road  . 

Maps  available  at  the  City  Engineer's 
Office,  181  S.  South  Street,  Gasto¬ 
nia,  North  Carolina. 


PENNSYLVANIA 


Hawley  (borough),  Wayne  County 
(FEMA  Docket  No.  7068) 
Lackawaxen  River 
Approximately  1,200  feet  downstream 

of  Church  Street  Bridge . 

Approximately  1,830  feet  upstream  at 
U.S.  Route  6  and  State  Route  590 

Bridge  . 

Mapa  available  tor  Inspection  at  the 
Borough  Office,  Main  Avenue, 
Hawley,  Pennsylwsnia. 


•649 

*746 

•655 

*656 

•666 

•666 

*673 

*707 

•673 

*673 

*689 

•706 

*711 

*734 

*717 

*747 


*883 

•895 


Palmyra  (townehip),  Wayne  County 
(FEMA  Docket  Na  7070) 
Lackawaxen  River 
Approximately  100  feel  upstream  of 
U:S.  Route  6  and  State  Route  590 

Bridge . 

Approximateiy  990  feel  downstream 
of  Park  Street  Bridge  . . 


*891 


*925 
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ffOapQi  In 
laaiabovs 


Sown  oi  lloodng  «nd  location 


ground. 

*ea««tlon 


In  teat 
(NQVD) 


Mapo  avaBSMa  tor  InapacMon  at  tha 
Toamship  Offlca,  Oak  Straat,  Hawley, 
Pannaylvanla. 


Vailay  (townaMp),  Montour  County 
(FEMA  Ooekat  Na  7071) 


ManofUng  Qmk: 

At  downatraam  coiponta  limits _ 

Approxhnstaty  300  Mat  upatiaaim  of 
tha  moat  upstream  creasing  of 

State  Roula  642 _ 

Mauses  Craafc 

At  oonfluenn  wHh  MMtonlng  Creak. 
Downstream  of  Stats  Routes  45  and 
642  . . . . . 


•478 

*560 


*480 


Maps  availabla  for  InspocHon  at  the 
Township  BuMIng,  1305  Corttlnental 
Boulevaid,  VaSay.  Pannsytwanta. 


SOUTH  CAROUNA 


Columbta,  City  (Richland  County) 
(FEMA  Docit  no.  700) 

SmMh  Brandt 

ApproxknaMy  175  tool  downstream 
of  downstream  corporate  limits _ 

Approxtmaialy  0.2  mle  upstream  of 

Preston  Ddva . . . . 

Bay  Brandt 

At  the  conOuann  with  Smith  Branch . 

Approidmatoly  0.4  mto  upstream  of 

Northeastern  Expressway _ 

BaadarPdnt 

At  Richard  Street - ; 

At  tha  Greerlawn  Driws _ | 

Pan  Brandt 

At  the  conRuenn  with  QMs  Creek  _ _ 

Approximately  250  feat  upstream  of 

Budon  Court _ _ _ _ 

GHIsCraek: 

ApproxtmsMy  1  mNe  upstream  of 
CSX  Tran9>ortation _ 

Approximaiely  700  feat  upstream  of 

QuaH  Lana _ _ _ 

Trtrutary  RP-1: 

Approximaiely  200  feet  downstream 
of  Southern  Ralway . . . 

Approximately  800  feat  downstream 

of  Planters  Lane . 

Maps  avaNafato  tor  Inepactlon  at  the 

City  Zoning  DepertmanL  1212  Laurel. 

Columbia,  South  Carolina. 


•178 

•239 

*220 

*263 

•168 

•219 

•159 

•216 

•145 

182 

•181 

*202 


Richland  County  (unhtcorpoietod  | 
areas)  (FEMA  Doctest  fto.  7042) 
Griffina  Craetc 

Approximately  0.6  mile  downcirsam ' 

of  CSX  Transportation _ 

Approximataly  0.6  mto  upstream  of 

CSX  Transportation _ 

Nichdas  Creek: 

Approximately  0.5  mto  upetrsam  of 

confluence  «4th  Broad  River _ 

Approximamiy  a4  mto  upstream  of 

confluence  of  Moccasin  Branch _ 

Swygert  Branch: 

At  the  confluence  with  Nicholas 

Creek  . . 

Approximaiely  0.6  mto  upetrsam  of 

Bob  Oom  Road  (Ahandonad) _ 

Moccasin  Branch: 

At  tha  ootdiuenoa  e4th  Noholas 

Creek _ 

At  the  western  lane 
Stoop  Creek: 


*166 

•179 

193 

*237 

193 

*238 

*220 

•301 


Sourcs  of  fkxxSng  and  location 


ApproxknaMy  75  feet  upstream  of 
InteretalB  Route  26  and  U.S.  Route 

ApproxknaMy  600  Mat  upstream  of 

Piney  tNOods  Road _ 

Smkh  Brandt 

ApproxknaMy  80  leM  downstream  of 

Ctement  Road  — . 

ApproxknaMy  325  tool  upstream  at 

Clemant  Road . . 

Bay  Branch: 

ApproxknaMy  75  feat  downstream  of 

ShawStrast . . 

ApproxknaMy  04  mto  upsUeam  of 

Northeastern  Expressway _ 

T/tfulaty  C-5: 

M  the  conluenoe  wdh  Crane  Creek  .. 
ApproxknaMy  900  foot  upstream  of 
the  confluanoa  wNh  Crane  Creek 
CranaCreek 

Upstream  side  of  US.  Route  321  — 
Approxknalsiy  0.9  mto  upstream  of 

confluence  of  Sorghum  Branch _ 

Ctmbess  Creak: 

At  the  conOuence  with  Crane  Creek  .. 
ApproxknaMy  SO  feat  upstream  of 

Southern  RaBway  . . . 

Roberts  Brandt 

At  the  conRuenca  with  Crane  Creek .. 
ApproxknaMy  200  feet  upstream  of 

Long  Tonm  Road _ 

Sorghum  Brandt 

At  the  conRuonca  wRh  Crane  Creak  „ 
Approxknalsiy  400  feet  upstream  Of 

Green  Spring  Ortus _ _ _ 

Trkrulary  RB-1: 

At  the  confluence  'with  Roberts 

Branch  . . . . . 

ApproxknaMy  04  mto  upstream  of 

Sunny  Acres  Rond  Oam _ 

North  Branch  Crane  Creek: 

At  the  conRuence  with  Crane  Creek  .. 
At  the  cordhience  of  Beasley  Creek 

and  Swygert  Creek _ _ 

Beasley  Creak: 

At  the  confluence  with  North  Branch 

Crane  Creek . 

ApproxknaMy  2.9  mRos  upstream  of 

Turkey  Rum  Road _ 

Rice  Creek: 

ApproxknMety  150  feet  downstream 
of  downstream  County  boundary 
ApproxknaMy  12  milea  upstream  of 

Rimer  Road  . . 

BridgeCreek: 

Approximately  500  feet  downstream 
of  dovmstream  County  boundary  ... 
ApproximMsiy  SO  feet  upstream  of 
most  upstream  Legion  Lake  dam  ... 
Sandy  Branch: 

At  the  downstream  County  boundary 
Approximaiely  0.4  mile  upstream  of 

Briardlff  East _ ! 

SpeatsCreek: 

At  downstream  County  boundary _ 

Approximately  02  mile  upstream  of 

Spears  Creek  Church  Road _ 

Tributary  SP-1: 

At  the  confluence  ndth  Spears  Creek 
ApproxknMely  1.8  miles  upstream  of 

confluence  mth  Spears  Creek _ 

Reeder  Point  Brandt 

At  the  conRuence  wRh  Black  Lake _ 

Approximately  1,900  feet  upstream  of 

BumsidaB  Pond  Oam _ _ 

Tributary  RP~1: 

At  the  corikienoe  Mh  Reeder  Point 
Branch _ _ _ _ 


SOepth  in 
feat  above 
ground. 
•Bewatlon 
In  feet 
(NGVD) 


*214 

*315 

•176 

178 

•245 

•263 

*202 

*203 

*202 

•322 

•243 

•324 

•253 

•378 

•312 

*363 

*287 

*333 

*221 

•270 

*270 

•430 

*256 

*429 

*259 

*328 

*261 

*321 

*209 

*344 

•210 

*246 

*129 

178 

143 


Source  of  flooding  and  location 

sDepth  In 
feet  above 
ground. 
•Elevetion 

In  feet 
(NGVD) 

Approximaiely  600  feet  upstream  of 
Planters  Lane  _ _  _ 

*209 

GmCreek: 

•  At  upstream  side  of  Southern  Ran- 

*142 

Approximately  80d  feet  downstream 
of  Stats  Route  12  . . . . . . 

*162 

Mive  available  for  Inspection  at  the 
Planning  and  Zoning  Department, 
County  Administration  Building,  220 
Hampden,  Columbia.  South  Carolina. 

TENNESSEE 

Anderson  County,  UnhKorporated 
Areas  (FEMA  Docket  Na  7063) 
Hinds  Creek 

ApproxImaMy  033  mle  downstream 

of  confluence  of  Buffalo  Creek _ 

At  downstream  side  of  Mountain 
Road . 

*836 

*848 

BuffaloCredc 

At  confluence  wNh  Hinds  Creek _ 

ApproxknaMy  0.48  mile  upetrenm  of 
Park  Road . - . 

*840 

*971 

Maps  available  tor  Inspeedon  at  the 

Planning  and  Zoning  Offioe,  Ander¬ 
son  County  Coutlhouea,  100  Notih 
Main  Street,  Clinton,  Tennessee. 

Norris  (city),  Anderson  County 
(FEMA  Docket  No.  7063) 

Buffalo  Creek 

At  a  point  ^rproximataly  0.4  mile 
downstream  of  U3.  Route  441  — 
Approximately  225  feet  upstream  of 
State  Route  61  . . . . . 

*905 

*930 

Maps  available  for  Inspection  at  the 
Norris  Community  Building,  20  Chest¬ 
nut  Drive,  Norris,  Tennessee. 

VIRQINU 

Cheeterfleld  County  (Unineorporatsd 
Areas)  (FEMA  Docket  Na  7071) 

Proctors  Creek 

ApproxImaMy  600  feet  downstream 

of  confluence  of  Great  Branch _ 

Approxkrrately  0.31  mile  upstream  of 
State  Routs  145  _ _ ... . . 

*92 

*106 

Greet  Brandt  « 

At  confluence  with  Proctors  Creek  ..„ 
At  downstream  side  of  Stat^Seoond- 
•ry  RrMiteTIT  .. 

*94 

*106 

Maps  available  for  tnspection  at  the 
Environmental  Engineering  Office, 
0701  Lucy  Cotr  Drkre,  Chesterfield, 
Virginia. 

(Catalog  of  Federal  Domestic  Assistance  Na 
83.100,  “Flood  Insurance.") 

Dated:  December  7, 1993. 

Robert  H.  VoUand, 

Acting  Deputy  Associate  Director,  Mitigation 
Directorate. 

[FR  Doc.  93-31264  Filed  12-22-93;  8:45  am] 
StLUNO  coot  f71S-03-P 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  PartO 
[FCC  93-501] 

CommiMlon  Organization 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  Order  amends  the 
Commission’s  Rules  regarding  the 
authority  of  the  Chief,  Field  Operations 
Bureau  to  issue  administrative 
subpoenas  in  the  investigations  of  cases 
involving  a  violation  of  section  301, 
which  prohibits  the  transmission  of 
radio  energy  without  an  authorization, 
and  section  302a  which  prohibits  the 
marketing  of  tmauthorized 
radiohaquency  devices.  This  delegation 
of  the  authority  will  enable  the  Chief, 
Field  Operations  Bureau  to  subpoena 
the  production  of  books,  records, 
correspondence,  memoranda  and  other 
records  deemed  relevant  to  the 
investigation  of  alleged  violations. 
EFFECTIVE  DATE:  December  23, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pamera  D.  Hairston,  Esq.  at  (202)  632- 
7059  or  Mary  Beth  Richards,  Esq.  at 
(202)  632-7090. 

Order 

Adopted:  November  19, 1993;  Released: 
Decemlwr  17, 1993. 

By  the  Commission: 

1.  Section  409(e)  of  the 
Commtmications  Act  of  1934,  as 
amended  (Act),  47  U.S.C.  409(e),  grants 
the  Commission  express  authority  to 
require  by  subpoena  information 
relating  to  any  matter  tmder 
investigation.  This  authority  may  be 
delegated  in  accordance  with  section 
5(c)(1)  of  the  Act,  47  U.S.C.  155(c)(1). 
Subpoenas  may  be  issued  to,  among 
others,  private  entities  not  subject  to  an 
administrative  agency’s  jurisdiction. i 

2.  We  find  that  the  delegation  of 
authority  to  the  Chief,  Field  Operations 
Bureau,  to  issue  administrative 
subpoenas  in  the  investigations  of  cases 
involving  a  violation  or  violations  of 
sections  301  (imlicensed  operation)  or 
302a  (illegal  marketing  of 
radiofrequency  devices  capable  of 
causing  interference)  of  the  Act,  47 
U.S.C.  301  and  302a,  will  facilitate 
investigations  of  illegal  activity  and, 
therefore,  is  in  the  public  interest. 

3.  Accordingly,  it  is  ordered.  That, 
pursuant  to  section  5(c)(1)  of  the 

>  See  FCC  v.  Cohn,  154  F.  Supp  B99  (S.DJ4.Y. 
1957). 


Communications  Act  of  1934,  as 
amended,  47  U.S.C  155(c)(1),  authority 
is  delegated  to  the  Chief,  Field 
Operations  Bureau  to  require  by 
administrative  subpoena  the  production 
of  books,  papers,  correspondence, 
memoranda,  and  other  records  deemed 
relevant  to  the  investigation'  of  an 
alleged  violation  or  violations  of  section 
301  or  302a  of  the  Act,  47  U.S.C  301 
and  302a. 

4.  It  is  further  ordered  That  §  0.311  of 
the  Commission’s  rules,  47  CFR  0.311, 
be  amended  to  add  a  paragraph  (f)  to 
reflect  this  delegation  of  authority.  This 
amendment  of  ^e  Commission’s  rules  is 
set  forth  below.  'The  requirement  for 
notice  and  comment  rule  making 
contained  in  5  U.S.C.  553(b)  and  the 
effective  date  provisions  of  5  U.S.C. 
553(d)  do  not  apply  since  this 
amendment  concerns  matters  of  agency 
organization,  procedure,  or  practice.  See 
5  U.S.C.  553(b)(A),  553(d). 

5.  It  is  further  ordered  'That  this 
amendment  of  §  0.311  as  set  forth  below 
is  effective  upon  the  date  of  publication 
in  the  Federal  Register. 

List  of  Subjects  in  47  CFR  Part  0 

Organization  and  functions. 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

Rule  Change 

Title  47  of  the  Code  of  Federal 
Regulations,  Part  0,  is  amended  as 
follows: 

PART  0— COMMISSION 
ORGANIZATION 

1.  'The  authority  citation  for  part  0 
continues  to  read  as  follows: 

Authority:  Secs.  5, 48  Stat  1068,  as 
amended;  47  U.S.C  155. 

2.  Section  0.311  is  amended  by 
adding  paragraph  (!)  to  read  as  follows: 

§0.311  Authority  delegated. 
***** 

(!)  The  Chief  of  the  Field  Operations 
Bureau  is  authorized  to  issue  subpoenas 
for  the  production  of  books,  papers, 
correspondence,  memoranda,  and  other 
records  deemed  relevant  in  the 
investigation  of  an  alleged  violation  or 
violations  of  section  301  (unlicensed 
operation)  or  302a  (illegal  marketing  of 
radiofiequency  devices)  of  the 
Communicatioos  Act  of  1934,  as 
amended. 

[FR  Doc  93-31351  Filed  12-22-93;  8:45  am] 
aauNQ  CODE  «na-oi-M 


47  CFR  Parts  2  and  25 

[CC  Docket  No.  92-76;  FCC  93-478] 

Ucanslng  Policies  and  Procedures, 
Domestic  Common  Carrier  Satellite 
Service 

AGENCY:  Federal  Commiinications 
Conunission. 

ACTION:  Final  rule. 

summary:  On  October  21, 1993,  the 
Commission  adopted  a  Report  and 
Order  estabUshing  rules  to  govern  the 
licensing  and  regulation  of  “non-voice 
non-geostationary  mobile-satellite 
service”  (NVNG  MSS)  systems.  These 
technical  and  service  rules  are  intended 
to  facilitate  the  implementation  and 
regulation  of  new  domestic  satellite 
services. 

EFFECTIVE  DATE:  January  24, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kristi  L.  Kendall,  Common  Carrier 
Bureau,  (202)  634-7058. 

SUPPLEMENTARY  INFORMATION:  Public 
reporting  burden  for  the  collections  of 
information  are  estimated  as  follows: 
Annual  reporting  requirement:  4 
responses;  8  hours  per  response;  32 
hours  total.  Application  filing 
requirements:  4  applications;  1000 
hours  per  application;  4000  hours  total. 
These  estimates  include  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  biuden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  the  burden,  to  the  Federal 
Communications  Commission,  Records 
Management  Division,  Paperwork 
Reduction  Project  (3060-0539), 
Washington,  DC  20554  and  to  the  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project  (3060-0539), 
Washington,  DC  20503. 

As  required  by  section  603  of  the 
Regulatory  Flexibility  Act,  the 
Commission  has  prepared  a  Final 
Regulatory  Flexibility  Analysis  of  the 
expected  impact  on  small  entities  of  the 
proposals  suggested  in  this  document. 

Summary  of  Report  and  Order 

The  Commission  has  allocated  cehain 
electromagnetic  frequencies  below  1 
GHz  to  use  by  a  new  “non-voice,  non- 
geostationary  mobile-satellite  service” 
(NVNG  MSS),  and  has  proposed  rules 
and  policies  to  govern  this  service.  This 
Report  and  Order  establishes  final  rules 
that  will  allow  the  licensing  and 
operation  of  competitive  NVNG  MSS 
systems. 
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A.  Applications  for  Space  Station 
Authority 

System  Size 

NVNG  applicants  will  be  required,  as 
discussed  in  the  Notice  of  Proposed 
Rulemaking  (Notice),  58  FR 14532 
(March  18. 1093).  to  specify  precisely 
the  number  of  space  stations  that  will  be 
included  in  their  proposed 
constallatioos.  One  p^y  suggested  that 
applicants  be  granted  authority  to 
launch  and  operate  a  requested  range  of 
satellites,  wim  a  minimum  of  two. 
allegiag  that  this  flexibility  in  system 
design  mil  allow  a  licensee  to  ^oose, 
as  its  service  develops,  the  number  of 
satellites  that  most  effectively  and 
efficiently  reaches  its  intended  customer 
base.  In  essence,  their  proposal  would 
give  licensees  a  predetermined  “set 
aside”  for  future  expansion.  While  this 
flexibility  could  enhance  the 
commercial  viability  of  an  NVNG 
system,  it  could  also  hinder  the  plans  of 
future  NVNG  MSS  providers.  System 
size,  particularly  wnen  a  system  has  a 
small  number  of  satellites,  will  have  a 
decided  impact  on  future  entry.  For 
example,  the  Ne^iated  Rulemaking 
Committee  noted  in  its  Report  that 
additib'nal  NVNG  systems  could  likely 
be  able  to  share  the  same  oibit(s)  with 
a  two  satellite  system  if  station  keeping 
and  other  sharing  methods  are 
employed.  Such  an  accommodation 
would  be  difficult,  if  not  impossible,  if 
licensees  are  g^ven  carte  blanche 
unilaterally  to  incsease  system  size, 
even  within  preordained  parameters. 
Conversely,  if  a  system  operator  decides 
that  its  customers  will  \ye  best  served  by 
the  minimum  number  of  satellites 
specified  in  its  license,  any  potential  for 
additional  service  will  lie  fallow  for  the 
remainder  of  the  license  term.  We 
therefore  continue  to  believe  that  it  is  ' 
prudent  to  require  applicants  to  specnfy 
precisely  the  numbw  of  satellites 
reasonably  anticipated  to  meet  their 
needs. 

Emissions  Limitations 

At  the  request  of  an  applicant,  we 
have  clarified,  and  amended  the  text  of, 
§25.142(aK3).  As  discussed  in  the 
Notice,  our  primary  concern  in  the 
development  and  inclusion  of  this  rule 
has  been  the  control  of  in-band  emission 
levels.  An  NVNG  satellite,  which  is 
designed  to  receive  signals  horn  small, 
omnidirectional  antennae,  will  receive 
not  only  those  signals  intended  for 
retransmission  the  system,  but  any 
sigtuls  within  its  broad  operating 
footprint  that  are  transmitted  on  the 
same  fiequendes.  In  the  Case  of  NVNG 
systems,  it  is  likely,  for  example,  that 
transmissions  from  Canadian  terrestrial 


paging  systems  operating  in  the  148- 
149.9  MHz  baiul  will  be  received  by 
U.S.  license  NVNG  systems,  whidi  are 
authorized  to  operate  in  those  same 
frequencies.  Retransmission  of  these 
“out-of-system”  signals  by  the  NVNG 
satellite  at  137-138  MHz  could 
ultimately  increase  the  system’s  power 
flux  density  levels  at  the  earth’s  surface. 
This  could  in  turn  result  in  harmful 
interference  to  other  authorized  users  of 
the  aflacted  freouency  bands.  We  have 
therefore  amended  §  25.142(a)(3)  to 
conform  to  our  expressed  intent  of 
protecting  in-band  services  from 
harmfiil  interference  due  to 
unacceptable  power  flux  density  levels. 
Although  we  ori^nally  noted  our  intent 
to  prohibit  entirely  the  retransmission  of 
any  out-of-system  signals  by  an  NVNG 
satellite,  we  have  modified  this  position 
and  have  adopted  a  method  that  will 
allow  applicants  greater  flexibiUty  in 
the  implementation  of  their  systems. 
Specifically,  new  §  25.142(a)(3) 
prohibits  the  retransmission  of  signals 
received  by  an  NVNG  satellite  from  a 
source  outside  of  the  system  at  power 
flux  density  levels  excising  those 
described  by  the  applicant  in  response 
to  the  preceding  §  25.142(a)(2).  We 
thereby  will  limit  the  harmfol  effect  of 
imintended  signal  retransmission,  but 
will  permit  the  licensee  to  determine  its 

[)referred  method  of  meeting  those 
imits.  We  believe  that  this  rule  is 
necessary  to  protect  other  authorized 
users  in  the  137-138  MHz  and  400  MHZ 
bands  from  excessive  interference 
resulting  from  undesired  emission,  yet 
will  not  reasonable  opportunity  for 
system  operators  to  develop  various 
transihission  schemes. 

Financial  Qualification 

Section  25.142(a)(4)  establishes  the 
financial  quahfication  requirements  for 
applicants  in  the  NVNG  mobile  satelhte 
service.  Specifically,  an  applicant  must 
demonstrate  the  current  financial  ability 
to  construct,  launch  and  operate  for  one 
year  the  first  two  satellites  in  its  system. 
An  applicant  suggested  that  the 
Commission  adopt  a  separate  financial 
showing  for  smaller  applicants,  noting 
that  it  is  unfair  to  require  applicants 
with  modest  system  plans  to 
demonstrate  the  same  financial 
wherewithal  of  applicants  with  larger, 
more  expensive  proposals.  It  was 
therefore  suggested  that  we  require  an 
applicant  proposing  to  launch  five  m 
fewer  satellites  to  demonstrate  the 
financial  ability  to  construct,  launch 
and  operate  for  one  year  only  the  first 
satellite  in  its  system.  While  this  rule 
will  require  a  smaller  system  applicant 
to  demonstrate  a  proportionately  high 
percentage  of  its  necessary  capital,  we 


do  not  believe  that  it  is  unfair  ot  unduly 
harsh.  The  financial  requirements  that 
we  are  adopting  are  not  as  rigorous,  for 
example,  as  those  in  the  fixed  satellite 
services.  Further,  there  is  little  reason  to 
distinguish  among  large  and  small 
system  proposals,  as  a  small  NVNG 
system  may  utilize  as  much  of  this  very 
limited  spectrum  resource  as  a  larger 
system.  Accordingly,  we  believe  that 
adoption  of  this  modification  may 
unduly  complicate  the  rules,  and  could 
leopardize  the  public  interest  in  the 
availability  of  NVNG  services  and  the 
efficient  use  of  the  spectrum  allocated  to 
this  service. 

It  has  further  been  suggested  that  we 
accept,  as  meeting  the  financial 
qualification  requirements  of 
§  25.142(a)(4),  copies  of  grant 
commitment  letters  or  other  evidence  of 
external  funding  commitments.  It  is 
apparent  that  a  binding  grant 
commitment  letter  would  fall  well 
within  the  intent,  albeit  not  the  precise 
wording,  of  the  existing  regulation.  We 
believe  that  grant  commitments  in 
general  may  provide  the  same  level  of 
financial  certainty  as  those  other 
submissions  currently  accepted  as 
demonstrating  an  applicant’s  financial 
qualification.  As  in  the  case  of  other 
acceptable  debt  or  equity  financial 
showings,  the  grant  commitment  must 
be  specifically  described,  and  must  not 
rest  upon  contingencies  that  require 
further  action  bv  the  parties.  We 
therefore  amend  $  25.140  of  our  rules  to 
add  a  new  paragraph  which  specifically 
permits  an  applicant  to  submit  evidence 
of  grants,  or  other  external  funding 
commitments,  in  support  of  its 
application^ 

Replacement  Space  Stations 

Section  25.142(a)(5)  will  allow 
operators  at  their  discretion  to  replace 
failed  or  expired  space  stations  with 
technically  identical  counterparts  at  any 
time  during  the  license  term*  The 
commenten  urge  that,  instead  of 
requiring  space  stationato  be 
technically  identical  to  those  replaced, 
a  replacement  space  station  be  only 
“operationally  equivalent”  to  its 
predecessor  in  terms  of  its  interference 
potential.  In  support  of  this  concept,  it 
has  been  noted  that  evolving 
manufacturing  effidencaes  and 
technical  advancements  are  inevitable, 
and  will  fecilitata  greater  system  utility 
and  effidencry.  Thus,  state-of-the  art 
replacement  satellites  may  have 
different,  albeit  ec]uivalent,  tedinkel 
parameters.  Adopticm  of  this 
“operationally  equivalent”  standard, 
they  argue,  will  promote  the  continual 
upgracfe  of  space  station  systems,  to  the 
benefit  of  the  operators  and  their 
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customers.  While  we  belieire  that  both 
technical  innovation  and  operator 
flexibility  serve  the  public  interest,  we 
must,  consistent  wim  our  statutory 
obligation,  assure  the  continued 
compatibility  of  NVNG  systems  with 
those  of  other  licensed  spectrum  users. 

If  a  space  station  design  differs  from  that 
initidly  examined  and  approved,  we  are 
not  only  obligated,  but  are  also  in  the 
best  position,  to  determine  neutrally 
whe^er  the  existing  and  replacement 
space  stations  are  indeed  operationally 
equivalent.  We  do  not  believe,  on 
balance,  that  it  tvill  be  unduly 
burdensome  for  operators  to  request 
license  modification  if  they  desire  to 
upgrade  or  in  any  other  way  change 
their  licensed  satellite  design.  This 
requirement  will  not  impede  technical 
innovation  in  satellite  design,  but  is 
necessary  to  ensure  the  fulfillment  of 
our  statutory  mandate.  Therefore,  absent 
an  accompanying  request  for  license 
modification,  we  will  require 
replacement  space  stations  launched 
during  the  license  term  to  be  technically 
identical  to  those  replaced. 

Intersystem  Coordination 

The  commenters  did  not  object  to.  or 
request  modification  of.  our  proposed 
rules  §§  25.142(b)  (1)  and  (2).  These 
subsections  require  applicants  to 
coordinate  their  systems  with  Fedegpal 
government  users  prior  to  authorization. 
Nor  was  there  any  objection  to  the 
reminder,  expressed  in  §  25.142(b)(4), 
that  NVNG  services  may  be  subject  to 
certain  provisions  of  the 
Communications  Act  relating  to  safety 
and  distress  comm  unications.  We 
continue  to  believe  that  these  portions 
of  §  25.142  are  in  the  public  interest, 
and  have  adopted  them  with  minor 
modification.  Several  commenters  have 
alleged,  however,  that  proposed 
§  25.142(b)(3)  does  not  place  the  NVNG 
licensees  under  a  sufficiently  strict 
obligation  to  coordinate  their  systems 
with  those  of  future  licensees.  They  thus 
request  that  (1)  each  NVNG  license  bear 
a  condition  requiring  the  licensee  to 
negotiate  coordination  agreements  in 
good  faith  with  subsequent  licensee,  (2) 
the  coordinating  parties  file  written 
progress  reports  with  the  Commission 
every  three  months  detailing  their 
eflorts,  and  (3)  these  final  coordination 
agreements  be  publicly  available  for  use 
by  future  licensees. 

At  the  outset,  we  reiterate  our  firm 
belief  that  the  good  faith  coordination 
efiorts  of  all  spectrum  users  are  essential 
to  the  development  and  efficient  use  of 
the  electromagnetic  spectrum.  We 
believe,  however,  that  our  intersystem 
coordination  rule,  in  conjunction  %vith 
existing  policy,  provide  the  relief 


requested.  New  $  25.142(b)(3)  requires 
licensees  and  permittees,  at  the 
Commission’s  request,  to  cooperate  fully 
in  the  coordination  and  accommodation 
of  future  systems.  By  this  rule,  we  may 
require  licMisees  to  com'dinate  not  only 
with  future  licensees,  but  with  future 
applicants  as  welL  While  we  will 
continue  initially  to  rely  on  the  good 
faith  efforts  of  existing  spectrum  users 
to  cooperate  with  new  licensees,  we 
have  stated  our  intent  to  intervene  at  an 
early  stage  if  such  cooperation  is  not 
forthcoming,  or  if  earlier  coordination 
would  be  particularly  helpful. 
Accordingly,  we  believe  that  this 
proposal  will  enable  us  to  assure  good 
faitn  cooperation  on  the  part  of  all 
parties  providing,  or  see^g  to  provide, 
NVNG  MSS. 

With  regard  to  the  request  to  file 
periodic  written  reports  on  the  status  of 
coordination  negotiations,  we  do  not 
believe  that  such  reports  will  create 
greatM'  incentives  for  licensees  to 
coordinate  with  each  other,  and  may 
simply  complicate  the  process  with  an 
inconclusive  paper  trail  If  a  licensee  is 
not  cooperative,  we  expect  to  be  so 
informed  by  the  aggrieved  party.  At  that 
point,  we  will,  as  we  have  stat^  in  the 
past,  assist  in  the  coordination  process, 
or  grant  such  other  relief  as  seems 
appropriate.  Finally,  we  believe  that  the 
relative  benefits  of  making  coordination 
agreements  publicly  available  are 
unlikely  to  outwei^  the  potential 
damage  to  licensees  through  the  release 
of  confidential  and  proprietary  data. 

Data  made  publicly  av^able  by  the 
Commission  would  unavoidably 
become  accessible  to  the  world  at  large. 
This  could  prejudice  the  negotiating 
posture  of  the  licensees  in  their 
domestic,  and  perhaps  myriad 
international,  coordination  efiorts.  The 
existing  applicants  were  able  to 
coordinate  their  systems  without  benefit 
of  exact  data  regarding  existing  systems. 
We  believe  that,  in  li^t  of  our  ability 
to  require  pre*  and  post-licensing 
coordination  efiorts,  and  our 
willingness  to  provide  informal 
assistance  if  necessary^  future  applicants 
will  have  ample  access  to  the  data 
necessary  to  design  and  implement  their 
systems.  Accordingly,  we  have  adopted 
§  25.142(b)(3)  as  proposed. 

Reporting  Requirements 

Finally,  objection  was  raised  to  the 
reporting  requirement  set  forth  in 
proposed  §  25.142(c).  Qne  commenter 
believes  that  this  requirement  is 
unnecessarily  burdensome,  and  unlikely 
to  generate  useable  information  that 
cannot  readily  be  obtained  by  the 
Commission  should  the  need  arise.  It 
argues  that  the  potMitial  damage  from 


disclostire  of  commercially  sensitive 
information  far  outweighs  any  potential 
benefit  to  be  gained  therefrcHn.  We 
believe  that  this  argument 
underestimates  the  value  to  the 
Commission  of  the  data  submitted  by 
licensees  in  similar  semi-annual  reports. 
For  example,  review  of  this  information 
is  the  primary  manner  by  which  we 
assess  the  commercial  and  technical 
development  of  a  particular  satellite 
service.  This  assists  us  in  analyzing 
spectrum  utilization  matters,  such  as  the 
availability  of  service  on  a  common 
carriage  b^is  and  consumer  demand  for 
particular  service  options.  Further,  we 
are  required  by  law  annually  to  report 
on  competitive  market  conditions  in  the 
mobile  communications  marketplace. 

We  thus  conclude  that  the  solicitation 
and  review  of  this  type  of  information 
is  important  to  fulfilling  our 
responsibilities  under  the 
Communications  Act  While  we 
understand  a  licensee’s  reluctance  to 
file  commercially  sensitive  data,  system 
usage  information  is  intended  for  use  by 
the  Commission  and  can  reasonably  be 
shielded  from  public  dissemination  by 
requests  for  confidential  treatment.  To 
lessen  the  burden  on  licensees,  we  have 
modified  the  proposed  rule,  and  now 
request  only  the  annual  submission  of 
that  information  we  believe  necessary  to 
enable  us  to  meet  our  public  interest 
responsibilities  and  legislative 
directives. 

B.  Applications  for  Transmitting  Earth 
Station  Authmity 

Specific  earth  station,  or  transceiver, 
licensing  requirements  are  set  forth  in 
§  25.135.  The  commenters  \miversally 
support  the  concept  of  the  issuance  of 
a  blanket  license  ror  NVNG  user 
transceivers.  Prior  to  issuance  of  this 
blanket  transceiver  license,  an  applicant 
must  demonstrate  that  transceiver 
operaticHis  will  not  interfere  with 
existing  and  authorized  uses  of  the 
affected  or  adjacmt  frequencies. 

Further,  as  proposed  in  the  Notice, 
certain  transceivers  will  be  required  to 
bear  a  label  prohibiting  their  use  aboard 
commercial  aircraft  This  prohibition 
has  been  included  to  preclude  potential 
interference  of  NVNG  transceivers  with 
navigation  and  other  aircraft  functions. 
Hiere  was  no  oppositicm  to  these 
provisions,  and  we  continue  to  believe 
that  they  are  appropriate  for  the 
protection  oi  existing  frequency  users. 
We  therefore  have  adopt^  §  25.135  (a) 
and  (b)  essentially  as  proposed. 

Sections  25.135  (c)  ana  (d)  clarify  the 
basic  tenets  that  NVNG  transceivers 
operating  in  the  United  States  must 
communicate  with  or  through  U.S. 
authorized  space  stations  only,  and  that 
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such  communications  must  be 
authorized  as  well  by  the  space  station 
licensee  or  an  authorized  vendor.  One 
commenter  asked  that  we  devise  a  rule 
that  will  allow  domestically  authorized 
user  transceivers  to  access  foreign- 
licensed  NVNG  space  station  systems. 

We  do  not  believe  that  this  type  of 
arrangement  should  be  dealt  with  by 
regulation.  In  the  past,  arrangements  for 
U.S.  licensees  to  access  foreign  space 
stations  for  either  domestic  or 
international  use  have  been  made  on  a 
bilateral,  govemment-to-govemment 
basis.  We  believe  that  we  will  best  be 
able  to  determine  the  extent  to  which 
such  access  should  be  permitted  by 
continuing  this  approach.  The  rules  that 
we  have  adopted  will  not  preclude 
entering  into  arrangements  for  such 
access  with  cmmtries  that  license  non¬ 
geostationary  satellite  systems  and 
permit  roaming  by  areas  have 
technically  compatible  transceivers 
designed  to  operate  with  systems 
licensed  in  the  United  States. 

Once  authorized  to  access  a  U.S.- 
licensed  space  station  system,  a  roaming 
user’s  transceiver  operations  will  be 
deemed  to  Call  within  the  umbrella  of 
theblanket  earth  station  license  held  by 
the  system  operator  or  service  vendor 
authorized  by  the  system  licensee. 
Because  of  the  large  number  of 
technically  identical  terminals,  and  the 
likely  short-term  use  of  a  roaming  unit 
within  the  United  States,  it  would  be  an 
unnecessarily  onerous  brirden  to  require 
issuance  of  a  separate  license  to  each 
individual  transceiver  riser.  By  placing 
the  ultimate  responsibility  for 
transceiver  operations  upon  the  system 
operator  or  service  vendor  as  earth 
station  licensee,  we  believe  that  the 
public  interest  can  be  well  protected 
without  inhibiting  the  use  of  these  units 
by  unnecessary  licensing  burdens.  Thus, 
we  have  adopted  $  25.135  (c)  and  (d)  as 
proposed. 

C.  License  Terms  and  Renewals 
Earth  Stations 

NVNG  subscriber  user  transceivers 
will  be  authorized  pursuant  to 
"blanket”  earth  station  licenses, 
whereby  a  single  licensee  will  be 
responsible  for  the  operations  of  a 
specific  number  of  technically  identical 
tmits.  As  proposed  in  the  Notice,  the 
ten-year  license  term  will  commence  on 
the  date  that  the  earth  station  license  is 
granted. 

Space  Stations 

As  in  the  case  of  NVNG  earth  stations, 
we  have  proposed  a  blanket  licensing 
approach  to  the  authorization  of  NVNG 
space  stations.  Entire  satellite  systems 


in  this  service  will  be  licensed  to 
operate  for  periods  of  ten  years, 
commencing  upon  the  date  that  the 
licensee  certifies  that  its  first  satellite  is 
successfully  placed  into  orbit  and 
operational.  The  operating  license  of  all 
other  system  satellites  lavmched  within 
the  ten  year  period  will  expire  on  that 
same  date.  Applications  to  renew  a 
space  station  system  license  must  be 
filed  by  the  end  of  the  seventh  year  of 
the  existing  system  license.  This  period 
of  time  will  allow  the  Commission 
sufficient  time  to  act  on  replacement 
applications,  will  give  interested  parties 
adequate  notice  of  an  operator’s  intent, 
and  will  not  unduly  force  existing 
licensees  into  premature  decisions. 

In  the  Notice,  we  stated  that  NVNG 
licensees,  like  licensees  in  other  satellite 
services,  will  generally  be  given 
replacement  system  authority  if  the 
frequencies  remain  available  for  use  by 
comparable  types  of  systems.  Two  of  the 
applicants  request  that  we  codify  this 
system  replacement  expectancy,  noting 
that  not  only  are  NVNG  systems 
expensive  to  construct  and  operate,  but 
that  NVNG  customers  deserve  the 
assrirance  of  continued  service 
availability.  Accordingly,  they  suggest 
adoption  of  a  rule  that  will  assiire 
system  operators  of  reauthorization  so 
long  as  they  have  a  record  of  consistent 
regulatory  compliance.  At  a  minimum, 
they  allege,  we  should  incorporate  a 
rule  that  embodies  our  policy  generally 
to  authorize  replacement  systems  if  the 
firequendes  remain  available.  As  we 
stated  in  the  Notice,  any  number  of 
intervening  drcumstances  may  inhibit 
our  grant  of  replacement  authority.  We 
are  ffierefore  reluctant  to  attempt  to 
define  the  exact  terms  under  which  we 
will  grant  replacement  system  authority 
ten  years  hence.  For  example,  at  that 
time,  we  may  have  devised  effidency 
standards,  which  could  interfere  with 
our  ability  to  reauthorize  an  existing 
type  or  size  of  system.  Rather  than 
attempt  to  create  at  this  time  an 
exhaustive  list  of  conditions  precedent 
to  the  grant  of  replacement  authority, 
which  list  may  alternatively  prove  to  be 
either  too  inclusive  or  too  exclusive,  we 
continue  to  believe  that  our  general 
policy  will  most  accurately  meet  the 
public  interest.  Tliis  policy  will  provide 
NVNG  operators  with  assurance  that  we 
generally  intend  to  grant  replacement 
system  authority,  but  will  not  hobble 
our  ability  to  examine  all  fadors  that 
may  ultimately  prove  relevant  to  such  a 
grant. 

D.  System  Construction.  Milestones 

Space  station  system  licensees  will  be 
required  to  notify  us  when  their  first 
system  satellite  is  laimched  and 


operational.  Milestone  deadlines,  which 
are  the  dates  bv  which  construction  of 
a  system  must  be  commenced  and 
completed  and  satellites  laimched,  will 
not  be  codified  but  will  be  established 
in  each  individual  license.  This  will 
allow  us  to  consider  an  individual 
applicant’s  circumstances  when 
developing  these  guidelines.  As  a 
general  matter,  a  permittee  must 
commence  construction  of  the  first  two 
satellites  of  its  system  within  one  year 
of  grant  of  the  construction  permit,  and 
begin  construction  of  all  remaining 
satellites  within  three  years  of  grant. 
Construction  of  the  first  two  satellites 
must  be  completed  within  four  years  of 
0ant  and  the  entire  system  must  be 
launched  and  operational  within  six 
years.  One  commenter  has  tirged  the 
Commission  to  modify  its  milestone 
proposal  to  reflect  the  realities  of 
smaller  systems,  suggesting  that  it  is 
imduly  burder‘’ome  to  insist  that  a 
permittee  of  a  small  system  be 
compelled  to  commence  construction  of 
such  a  proportionately  high  number  of 
satellites  within  the  first  year.  Instead, 
it  has  been  suggested  that  a  system 
permittee  proposing  to  operate  five 
satellites  or  fewer  be  required  to 
commence  construction  of  only  a  single 
satellite  within  the  first  year.  While  we 
decline  to  create  a  specific  policy 
regarding  system  milestones  for 
permittees  proposing  to  operate  fewer 
than  six  satellites,  we  agree  with  this 
general  assessment.  It  is  this  type  of 
situation  that  imderlies  our 
determination  not  to  codify  absolute 
milestone  limits,  but  to  retain  the 
flexibility  to  consider  all  factors 
involved  in  their  imposition.  In  light  of 
the  expressed  concern  over  the 
adequacy  of  the  allocated  spectrum  and 
the  possibility  of  warehousing  this 
scarce  resource,  we  intend  to  continue 
our  longstanding  policy  of  equitably 
imposing,  and  enforcing,  milestone 
commitments. 

E.  Frequency  Assignments 
We  have  proposed  that  each  applicant 
specify  precisely  the  fiequencies  that  it 
intends  to  use  for  its  service  and  feeder 
links.  If  the  proposed  operations  appear 
compatible  with  other  authorized  uses, 
we  will  license  the  applicant  to  use  the 
requested  fiequencies  on  a  non¬ 
exclusive  basis.  This  section  raised 
considerable  controversy.  Arguing  that 
the  spectrum  sharing  scheme  proposed 
by  the  applicants  in  the  negotiated 
rulemaking  will  result  in  both  an 
undesirable  duopoly  and  spectrum 
warehousing,  one  commenter  proposed 
that  we  instead  (1)  make  frequency 
assignments  based  on  our  assessment  of 
an  applicant’s  "real  near  term 
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requirmneats."  and  (2)  allow  aystwn 
expansion  only  after  a  licensee  is  able 
to  demonstrate  a  specific  level  of  system 
usage.  However,  t^  is  a  first  generatitm 
service.  We  do  not  know  how  quickly, 
or  in  what  manner,  the  service  will 
grow.  The  applicants  have  presented  us 
with  their  own  best  estimates  regarding 
their  actual  spectrum  usage 
requirements.  DiSraent,  arbitrarily 
imposed  limits  on  system  size  could 
force  a  licensee  into  what  may  very  well 
be  an  artificially,  and  unsupportably, 
low  system  capacity. 

If  inadequate  capacity  is  hcensed 
initially,  the  problem  is  not  easily 
resolved.  Once  LEO  satellite  systems  are 
placed  in  orbit,  they  canncrt  be 
expanded  to  meet  demand  until  the  next 
generation  is  launched.  By  that  time, 
expansion  may  be  hinder^  by  other 
factors.  Licensee  will  have  six  years  to 
commence  operation  of  their  systems. 

By  the  time  uiey  are  launched  and  filled 
to  the  preordained  capacity,  there  may 
be  no  room  for  these  mst  generation 
systems  to  expand.  IndeedL  system 
capacity  may  nave  to  be  decreased  over 
time  as  U.S.-authorized  NVNG  systems 
coordinate  their  operations  with  those 
of  neighboring  lurisdictims.  If  we  grant 
licensees  access  to  only  a  bare  mininmin 
amount  of  spectrum,  it  is  thus 
conceivable  that  their  systems  will 
prove  too  limited  to  serve  customer 
needs  or  achieve  commercial  viability. 
While  maximum  entry  has  always  been 
a  major  concern  in  the  evolution  of  this 
service,  it  must  not  take  precedence 
over  our  ability  to  license  viable 
systems. 

We  would  be  more  likely  to  mitertain 
the  nc^on  of  imposing  our  own  limits 
on  a  licensee’s  spectrum  usage  and 
power  levels  if  we  had  sufficient 
information  regarding  the  ultimate 
commercial  and  technical  development 
of  the  NVNG  MSS,  or  if  the  first  round 
appUcants  proposed  to  use  all  of  the 
available  spectnun.  However,  we  are  not 
prescient,  and  the  applicants  do  not 
propose  to  occupy  tne  entire  NVNG 
spectrum  resource.  Some  unassigned 
NVNG  spectrum  remains  available 
imder  the  applicants’  sharing  proposal, 
additional  allocated  spectrum  should 
become  avail^le  for  use  in  1997  and 
beyond,  and  the  majority  of  the 
spectrum  that  will  be  non-exclusively 
assigned  to  licensees  can  be  used  by 
futine  licensees  as  welL  Accordingly, 
we  will  continue  to  leave  decisions 
regarding  ap(Nropriate  system  size  and 
configiiration  to  the  applicants 
themselves. 

F.  Spectrum  Efficiency 

We  have  undertaken  from  the 
beginning  of  this  rulemaking  the 


devefopment  of  rules  that  will  finther 
the  efficient  use  of  the  NVNG  MSS 
spectrum.  During  the  course  of  the 
negotiated  rulein^dng.  the  Committee 
d^ted  at  ^reat  length  the  possibility  of 
imposing  concise  spectrum  efficiency 
requirements  upon  NVNG  spece  st^on 
operators.  These  discussions  failed  to 
elicit  a  sound,  mutually  agreeable 
solution.  Accordingly,  we  proposed  in 
our  Notice  to  defer  t^  imposition  of 
effiouocy  standards  until  we  can 
examine  the  tedinical  and  commercial 
development  of  the  service. 

As  an  initial  matter,  the  commenters 
unanimously  agree  that  it  is  inadvisable 
at  this  time  to  mandate  a  single 
modulation  and  accessing  technique  for 
this  service.  There  is  no  current  need, 
and  indeed  no  fectual  basis  upon  which, 
to  do  so.  One  applicant  continues  to 
urge  our  reconsidwation  of  an  efficiency 
standard  that  the  company  has 
advanced  throughout  the  course  of  this 
rulemaking.  Gemrally,  that  standard 
would  require  system  operators  to  make 
service  available  in  the  United  States  at 
least  75%  of  the  time.  This  proposal  as 
well  as  others,  was  discussed  at  length 
in  the  negotiated  rulemaking.  During 
those  meetings,  the  Committee  was 
un^le  even  to  define  the  concept  of 
efficiency  as  it  relates  to  this  service. 

The  problems  that  plagued  the 
Committee  during  its  ^liberation  of 
this  subject  remain.  We  have  no 
experience  with  commercial  NVNG 
M^  systems  operating  in  these 
frequency  ban(^  Without  experience, 
we  do  not  know  which  technologies 
will  even  prove  workable,  much  less 
preferable,  as  different  services  attempt 
to  coexist  within  this  particular 
spectrum.  Further,  we  do  not  know  how 
consumer  demand  for  services  will 
evolve  in  the  NVNG  MSS.  In  any  event, 
it  is  not  **efficient”  to  mandate  at  this 
time  either  use  of  a  tedmology  that  may 
not  work,  cu  a  level  of  available  service 
that  may  not  be  supported  by  the 
market  We  do  exp^  to  address  the 
issue  of  efficiency  standards  in  futtire 
proceedings. 

G.  Regulatory  Treatment 

In  the  Notice,  we  proposed  that 
appUcants  be  aUow^  to  request 
classification  as  either  ctxnmon  or 
private  carriers.  In  accordance  with 
existing  policy,  the  Commission  would 
then  determine  whether  such 
classificatkm  would  be  in  the  pubUc 
interest  The  comments-vuiiversally 
supported  this  proposal.  Since  adoption 
of  the  Notice,  sectkm  332  of  the 
Communications  Act  47  U.S.C.  332.  has 
been  amended  to  estabUsh  a  new 
category  of  mobile  services  called 
“commiercial  moldle  services”  (CMS). 


Section  332  now  requires  that  CMS 
roviders  be  treated  as  common  carriers, 
ut  the  Commission  has  authmity  to 
for^ar  from  moat  Title  D  regulation  for 
CMS  providen.  Subsection  332(cK5). 
however,  states  that  the  Commi^on 
may  continue  to  determine  whether  the 
provision  of  space  segment  capacity  by 
satellite  systems  to  CMS  providers 
should  be  treated  as  common  carriage. 
Accordingly,  we  beUeve  that  we 
continue  to  have  the  discreticm  to  make 
determinations  regarding  the  regulatwy 
classification  of  NVNG  space  station 
Ucensees.  As  we  stated  in  the  Notice. 
NVNG  services  me  not  inherently 
common  carrier  in  nature  under  the 
guidelines  of  the  NARUC I  decision. 
According,  we  will  not  require  NVNG 
space  station  Ucensees  to  provide 
system  access  to  CMS  providers  on  a 
conunon  carriage  basis.  However,  earth 
station  Ucensees  will  be  treated  as 
common  carriers  if  their  service 
offerings  faU  within  the  new  definition 
of  CMS.  We  also  propped  that  NVNG 
Ucensees  operatib^  as  commcm  f:arriers 
should  be  subject  to  streamlined 
regulation.  We  have  adopted  that 
proposal,  as  we  beUeve  ffiat  it  will  ease 
the  regulatory  burden  on  NVNG 
Ucensees.  without  harm  to  the  public 
interest.  Thus,  all  NVNG  common 
carrier  space  and  earth  station  licensees 
wiU  be  subject  to  stteamlined 
regulation.  In  additicm,  we  note  that  the 
issue  of  forbearance  from  tariff 
regulation  of  domestic  CMS  providers  is 
now  under  consideration  in  a  separate 
CMS  Rulemaking. 

H.  Application  Amendments 

In  the  Notice,  we  suggested  that 
appUcants  be  given  90  days  in  which  to 
amend  their  appUcations  to  conform  to 
the  new  regulations.  One  appUcant 
argues  that  it  is  unrealistic  to  expect 
applicants  to  make  aU  necessary 
changes  in  system  design  and  business 
plans  and  to  secure  reasonable  financial 
commitments  within  ninety  days  of 
adoption  of  final  rules.  It  therefore 
proposes  that  appUcants  be  given  nine 
months  in  whi^  to  meet  the  newly- 
imposed  financial  showing.  We  beUeve, 
however,  that  an  appUcant’s  financial 
arrangements  could  weU  have 
commenced  prior  to  the  completion  of 
this  rulemaking.  While  the  final  rules 
have  only  be«i  established  herein,  their 
probable  substance  has  been  largely 
apparent  for  some  time.  In  light  of  the 
fact  that  the  financial  quaUfication 
standard  adopted  today  is  not  onerous, 
we  do  not  feel  that  it  wiU  be  in  the 
public  interest  to  bifurcate  and  extend 
the  amendment  period,  and  thus  further 
to  delay  licensing  of  these  systems.  We 
ttierefcra  wiU  aUow  appUcants  in  this 
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processing  roxmd  90  days  from  the 
effective  date  of  these  regulations  in 
which  to  file  all  confom^g 
amendments  and  fees  for  system 
construction,  launch  and  operation. 

An  applicant  has  also  requested 
clarification  that  all  system  amendments 
necessary  to  bring  applications  into 
conformance  with  these  newly-imposed 
rules  will  be  accepted  without 
procedural  disadvantage  to  the 
applicants.  For  example,  if  certain  of 
these  amendments  were  deemed,  imder 
ordinary  cinnunstances,  to  be  “maior” 
amendments,  the  entire  application 
would  be  considered  newly-filed  as  of 
the  date  of  the  amendment.  The 
application  would  then  no  longer  be 
eligible  for  consideration  in  this 
processing  round,  because  of  its  failure 
to  be  properly  on  file  as  of  the  original 
application  cut-off  date.  Therefore,  we 
clarify  that  to  the  extent  that 
amendments  are  necessary  because  of 
obligations  that  we  have  imposed  upon 
applicants  after  the  cut-off  oate,  the 
amendments  will  be  accepted  without 
adverse  consequence.  We  emphasize, 
however,  that  only  necessary 
amendments  will  be  accept^ 
imeonditionally.  All  others  will  be 
treated  under  the  existing  procedural 
regulations. 

I.  International  Obligations 

It  was  suggested  that  we  impose 
license  conditions  on  NVNG  MSS 
service  providers,  requiring  the 
successml  completion  of  both  domestic 
and  international  coordination  of  their 
systems  prior  to  grant.  The  International 
Telecommunication  Union  (ITU)  has 
established  a  procedure  governing  the 
coordination  of  mobile  satellite  systems. 
That  procedure  assures  that  worldwide 
coordination  is  accomplished  in  a 
manner  that  places  the  biuden  on  both 
the  affected  administration  and  the 
administration  seeking  coordination  to 
cooperate  in  the  resolution  of  conflicts. 
ITU  regulations  do  not,  however, 
require  successful  coordination  of  a 
system  prior  to  licensing  by  an 
individual  administration.  Such  a 
requirement  could  empower  another 
administration  to  employ  dilatory 
tactics  merely  to  impede 
implementation  of  U.S.  systems. 

fri  a  similar  vein,  a  second  commenter 
urges  the  Commission  to  consult  with 
"appropriate  ITU  organizations"  before 
the  promulgation  of  final  rules  that,  it 
alleges,  may  foreclose  competition  and 
promote  spectrum  inefficiency.  While 
the  United  States  is  an  active  participant 
in  a  number  of  global  fora,  including  the 
ITU  and  its  Radiocommunications 
Sector,  we  believe  that  it  is  unnecessary 
and  imprudent  to  await  further  global 


action  on  LEO  MSS  issues  prior  to  the 
promulgation  of  wholly  domestic 
regulations.  Such  a  delay  would 
needlessly  hamper  the  efforts  of 
domestic  licensees  to  make  available  to 
the  U.S.  public  these  iimovative 
services.  As  we  stated  in  the  Notice,  we 
will  follow  the  coordination  procedures 
prescribed  for  non-geostationary 
satellite  systems;  will  work  with  the 
global  commimity  to  promote  LEO 
services  through  discussion  of  sharing 
techniques  and  other  technical  issues; 
and  will  continue  to  require  our 
licensees  to  meet  both  their 
international  obligations  and  any 
national  requirements  imposed  by  other 
licensing  administrations.  Because  we 
will  require  oux  licensees  to  comply 
with  international  procedures, 
including  the  national  requirements  of 
any  other  licensing  administrations,  the 
efforts  of  these  other  jurisdictions  to 
implement  NVNG  service  within  their 
own  territories  will  remain  within  their 
control. 

/.  Distress  and  Safety  Communications 
The  Interagency  Committee  on  Search 
and  Rescue  (ICSAR)  noted  that  NVNG 
offers  the  potential  to  greatly  improve 
emergency  commimications  to  benefit 
search  and  rescue  (SAR)  and  disaster 
response  operations,  and  recommends 
that  NVNG  applications  address  certain 
SAR  concerns.  Specifically,  ICSAR 
suggests  that  applicants  in  the  NVNG 
MSS  disclose  how  their  systems  will:  (1) 
Determine  the  grid  coordinates  of  any 
distress  signal  received;  (2)  determine 
and  direct  messages  to  the  appropriate 
search  and  rescue  organization  for 
assistance;  and  (3)  design  the 
commimications  interface  with  search 
and  rescue  organizations  to  utilize  the 
public  switched  data  network.  While  we 
agree  with  ICSAR  that  NVNG  services 
have  the  potential  to  complement 
existing  safety  services,  we  note  that  the 
NVNG  services  are  not  intended  to 
replace  existing  international  safety 
services  and  cannot  be  used  in  lieu  of 
distress  beacons,  such  as  emergency 
locator  transmitters  or  emergency 
position  indicating  radio  beacons,  that 
are  required  to  be  carried  by 
international  agreement  or  statute.  We 
thus  believe  that  ICSAR’s  proposal  to 
require  NVNG  applicants  to  snow 
specific  methods  of  interconnection  to 
route  distress  communications  to  SAR 
organizations  is  not  necessary.  System 
operators  have  adequate  incentives  to 
work  to  meet  demands  identified  by 
ICSAR  in  a  timely  and  cost-effective 
manner.  We  therefore  do  not  feel  that  it 
is  necessary  to  impose  upon  NVNG 
applicants  the  requirements  suggested 
by  ICSAR.  We  expect,  however,  that 


NVNG  system  operators  who  choose  to 
offer  distress  communications  capability 
will  coordinate  their  efforts  with  ICSAR 
and  SAR  organizations. 

K.  Public  Notice  Requirement 

The  Commission  has  also  proposed  to 
modify  its  rules  to  specify  that  its  public 
notice  requirements  do  not  apply  to 
assignments  or  transfers  of  space  station 
authorization  that  do  not  involve  a 
substantial  change  of  control.  Because 
this  amendment  merely  codifies  our 
existing  practice,  and  will  in  no  way 
adversely  impact  the  public  interest,  we 
have  adopted  §  25.151(c)(5)  as  proposed. 

List  of  Subjects 
47  CFR  Part  2 

Communications  common  carriers. 

47  CFR  Part  25 

Commimications  common  carriers. 
Reporting  and  recordkeeping 
requirements. 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

Title  47  of  the  Code  of  Federal 
Regulations,  parts  2  and  25,  are 
amended  as  follows: 

PART  2— FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  Secs.  4,  302,  303  and  307  of  the 
Communications  Act  of  1934,  as  amended, 

47  U.S.C,  154, 154(i).  302, 303,  303(r).  and 
307,  unless  otherwise  noted. 

2.  Section  2.1  is  amended  by  adding 
the  following  definition,  in  alphabetical 
order,  to  read  as  follows: 

§2.1  Terms  and  definitions. 

Non-Voice,  Non-Qeostationary 
Mobile-Satellite  Service.  A  mobile- 
satellite  service  reserved  for  use  by  non- 
geostationary  satellites  in  the  provision 
of  non-voice  communications  which 
may  include  satellite  links  between  land 
earth  stations  at  fixed  locations. 
***** 

PART  25— SATELLITE 
COMMUNICATIONS 

3.  The  authority  citation  for  part  25 
continues  to  read  as  follows: 

Authority:  Sections  101-404,  76  Stat.  419- 
427: 47  U.S.C.  701-744,  sec.  4. 48  Stat.  1065, 
as  amended;  47  U.S.C.  154.  Interprets  or 
applies  sec.  303, 48  Stat.  1082,  as  amended; 
47  U.S.C.  303. 
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4.  Section  25.201  is  amended  by 
adding  the  following  definition,  in 
alpha^tical  order,  to  read  as  follows; 

f  25.201  Deflnitiont. 
***** 

Non-Voice,  Non-Geostationary 
Mobile-Satellite  Service.  A  mobile- 
satellite  service  reserved  for  use  by  non¬ 
geostationary  satellites  in  the  provision 
of  non-voice  commvmications  which 
may  include  satellite  links  between  land 
earth  stations  at  fixed  locations. 
***** 

5.  Section  25.114  is  amended  by 
revising  paragraph  (c)(18),  and  adding  a 
new  paragraph  (c)(27],  to  read  as 
follows; 

§25.1 14  Applications  for  space  station 
authorizations. 

***** 


7.  Section  25.120  is  amended  by 
revising  paragraphs  (d)  and  (e)  to  read 
as  follows; 

§25.120  Ucansa  tarm  and  ranawala. 
***** 

(d)  Space  stations. 

(1)  For  space  stations  in  the  fixed- 
satellite  services,  the  license  term  will 
begin  at  3  a.m.  EST  on  the  date  the 
licensee  certifies  to  the  Commission  that 
the  satellite  has  been  successfully 
placed  into  orbit  and  that  the  operations 
of  the  satellite  fully  conform  to  the 
terms  and  conditions  of  the  space 
station  radio  authorization. 

(2)  For  space  station  systems  in  the 
non-voice,  non-geostationary  mobile- 
satellite  service,  the  license  term  will 
begin  at  3  a.m.  EST  on  the  date  that  the 
licensee  certifies  to  the  Commission  that 
its  initial  space  station  has  been 
successfully  placed  into  orbit  and  that 
the  operations  of  that  satellite  fully 
conform  to  the  terms  and  conditions  of 
the  space  station  system  authorization. 
All  space  stations  laimched  and  brought 
into  service  during  the  ten-year  license 
term  shall  operate  pursuant  to  the 
system  authorization,  and  the  operating 
authority  for  all  space  stations  will 
terminate  upon  the  expiration  of  the 
system  license. 

(e)  Renewal  of  licenses.  Applications 
for  renewals  of  earth  station  license 
must  be  submitted  on  FCC  Form  405 
(Application  for  Renewal  of  Radio 
Station  License  in  Specified  Services) 
no  earlier  than  90  days  and  no  later  than 
30  days,  before  the  expiration  date  of 
the  license.  Applications  for  space 
station  system  replacement 
authorization  in  the  non-voice,  non- 
geostationary  mobile-satellite  service 
shall  be  filed  no  earlier  than  90  days 
and  no  later  than  30  days,  prior  to  the 
end  of  the  seventh  year  of  the  existing 
system  license. 

8.  Section  25.130  is  amended  by 
revising  paragraph  (b)  to  read  as  follows; 

§  25.1 30  Filing  requirements  for 
trenamitting  earth  atationa. 
***** 

(b)  A  frequency  coordination  analysis 
in  accordance  with  §  25.203  shall  be 
provided  for  earth  stations  transmitting 
in  the  frequency  bands  shared  with 
equal  rights  between  terrestrial  and 
space  services,  except  that  transceiver 
imits  associated  with  the  non-voice, 
non-geostationary  mobile-satellite 
service  shall  instead  provide  the 
information  required  by  §  25.135. 
***** 

9.  Section  25.133  is  amended  by 
revising  paragraph  (b)  to  read  as  follows; 


(c) *  *  * 

(18)  Detailed  information 
demonstrating  the  financial 
qualifications  of  the  applicant  to 
construct  and  launch  the  proposed 
satellites.  Applications  for  domestic, 
and  NVNG  MSS,  satellite  systems  shall 
provide  the  financial  information 
required  by  §  25.140(b)-(e)  or 
§  25.142(a)(4).  Applications  for 
international  satellite  systems 
authorized  pursuant  to  Establishing  of 
Satellite  Systems  Providing  ^ 

International  Commimications,  50  FR 
42266  (October  18. 1985),  101  FCC  2d 
1046  (1985),  recon.  61  RR2d  649  (1986), 
further  recon.  1  FCC  Red  439  (1986), 
shall  provide  the  information  required 
by  that  decision. 

***** 

(27)  Applications  to  license  multiple 
space  station  systems  in  the  non-voice, 
non-geostationary  mobile-satellite 
service  under  blanket  operating 
authority  shall  also  provide  all 
information  specific  in  §  25.142. 

6.  Section  25.115  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows; 

§  25.1 1 5  Applications  for  earth  station 
authorizations. 

***** 

(d)  User  transceivers  in  the  non-voice, 
non-geostationary  mobile-satellite 
service  need  not  be  individually 
licensed.  Service  vendors  may  file 
blanket  applications  for  transceiver 
units  using  FCC  Form  493  and 
specifying  the  number  of  imits  to  be 
covered  by  the  blanket  license.  FCC 
Form  430  should  be  submitted  if  not 
already  on  file  in  conjimction  with  other 
facilities  licensed  under  this  subpart. 
Each  application  for  a  blanket  license 
under  tlds  section  shall  include  the 
information  described  in  §  25.135. 


§25.133  Period  of  construction; 
certification  of  commancement  of 
operation. 

***** 

(b)  Each  license  for  a  transmitting 
earth  station  included  in  this  part  shall 
also  specify  as  a  condition  therein  that 
upon  the  completion  of  construction, 
each  licensee  must  file  with  the 
Commission  a  certification  containing 
the  following  information;  The  name  of 
the  licensee,  file  number  of  the 
application,  call  sign  of  the  antenna, 
date  of  the  license,  a  certification  that 
the  facility  as  authorized  has  been 
completed,  that  each  antenna  facility 
has  been  tested  and  is  within  2  dB  of  the 
pattern  specified  in  §  25.209,  and  that 
the  station  is  operational  including  the 
date  of  commencement  of  service,  and 
will  remain  operational  during  the 
license  period  unless  the  license  is 
submitted  for  cancellation.  For  stations 
authorized  imder  §  25.115  (c)  and  (d) 
(Large  Networks  of  Small  Antennas 
operating  in  the  12/14  GHz  bands;  User 
transceivers  in  the  non-voice,  non- 
geostationary  mobile-satellite  service),  a 
certificate  must  be  filed  when  the 
network  is  put  into  operation. 
***** 

10.  A  new  §  25.135  is  added  to  read 
as  follows; 

§  25.1 35  Licensing  provisions  for  earth 
station  networks  in  the  non-voice,  non- 
geostationary  mobiie-sateiiite  aervice. 

(a)  Each  applicant  for  a  blanket  earth 
station  license  in  the  non-voice,  non- 
geostationary  mobile-satellite  service 
shall  demonstrate  that  transceiver 
operations  will  not  cause  unacceptable 
interference  to  other  authorized  users  of 
the  spectrum,  based  on  existing  system 
information  publicly  available  at  the 
Commission  at  the  time  of  filing,  and 
will  comply  with  operational  conditions 
placed  upon  the  systems  with  which 
they  are  to  operate  in  accordance  with 

§  25.142(b).  This  demonstration  shall 
include  a  showing  as  to  all  the  technical 
parameters,  including  duty  cycle  and 
power  limits,  under  which  the 
individual  user  transceivers  will 
operate. 

(b)  Transceiver  \mits  associated  with 
the  non-voice,  non-geostationary  . 
mobile-satellite  service  may  not  be 
operated  on  civil  aircraft.  All  portable  or 
hand-held  transceiver  units  (including 
transceiver  units  installed  in  other 
devices  that  are  themselves  portable  or 
hand-held)  having  a  receiver  operating 
in  the  137-138  MHz  band  shall  bear  the 
following  statement  in  a  conspicuous 
location  on  the  device;  "This  device 
may  not  be  operated  while  on  board  a 
civil  aircraft.  It  must  be  turned  off  at  all 
times  while  on  board  such  an  aircraft.” 
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This  subsection  shall  not  apply  to 
transceiver  units  whose  receivers  are 
incapable  of  radiating  in  the  108-137 
MHz  frequency  bandis. 

(c)  Transceiver  imits  in  this  service 
are  authorized  to  communicate  with  and 
through  U.S.  authorized  space  stations 
only.  No  person  shall  transmit  to  a 
space  station  unless  the  specific 
transmission  is  first  authorized  by  the 
space  station  licensee  or  by  a  service 
vendor  authorized  by  that  licensee. 

(d)  Any  transceiver  imit  associated 
with  this  service  will  be  deemed,  when 
commvmicating  with  a  particular  non¬ 
voice,  non-geostationary  mobile-satellite 
service  system  pursuant  to  paragraph  (c) 
of  this  section,  to  be  temporarily 
associated  with  and  licensed  to  the 
system  operator  or  service  vendor 
holding  the  blanket  earth  station  license 
award^  pursuant  to  §  25.115(d).  The 
domestic  earth  station  licensee  shall,  for 
such  temporary  period,  assume  the 
same  licensee  responsibility  for  such 
transceiver  as  if  such  transceiver  were 
regularly  licensed  to  it. 

11.  Section  25.140  is  amended  by 
redesignating  paragraph  (d)(2)(iii)  as 
paragraph  (d)(2)(iv),  and  by  adding  a 
new  paragraph  (d)(2)(iii)  to  read  as 
follows: 

f  25.140  Qualificationa  of  domestic  fixad- 
aatsitha  space  station  Bcsnasss. 

*  *  •  *  • 

(d)  *  *  * 

(2)*  *  * 

(iii)  The  terms  of  any  grant,  or  other 
external  funding  commitment  intended 
to  be  used  to  finance  the  proposed 
construction,  acquisition  or  operation  of 
the  requested  frkcilities  incluc^g  such 
information  as  the  identity  of  the 
grantor(s),  the  amount  committed, 
letters  of  commitment,  and  detailed 
terms  of  the  transaction,  including  the 
details  of  any  contingencies; 
***** 

12.  A  new  §  25.142  is  added  to  read 
as  follows: 

§25.142  Ucsnslng  provisions  for  ths  non- 
voics,  non-gsostadonary  moblls-satsIHts 
ssrvics. 

(a)  Space  station  application 
requirements.  (1)  Ea^  application  for  a 
space  station  system  authorization  in 
the  non-voice,  non-geostationary 
mobile-satellite  service  shall  describe  in 
detail  the  proposed  non-voice,  non- 
geostationary  mobile-satellite  system, 
setting  forth  all  pertinent  technical  and 
operational  aspects  of  the  system,  and 
the  technical,  legal,  and  financial 
qualifications  of  the  applicant.  In 
particular,  each  application  shall 
include  the  information  specified  in 
$  25.114,  except  that  in  lieu  of  the 


information  concerning  orbital  locations 
requested  in  §  25.114(c)(6),  the 
applicant  shall  specify  the  number  of 
space  stations  and  applicable 
information  relating  to  the  altitude(s), 
argument(s)  of  perigee,  service  arc(s), 
ri^t  ascension  of  ascending  node(s). 
eccentricity,  and  inclination  of  the 
space  stations  (all  referenced  to  the 
same  time)  that  will  comprise  its 
system.  Applicants  must  also  file 
information  demonstrating  compliance 
with  all  requirements  of  tUs  section, 
and  showing,  based  on  existing  system 
information  publicly  available  at  the 
Commission  at  the  time  of  filing,  that 
they  will  not  cause  imacceptable 
interference  to  any  non-voice,  non- 
geostationary  mobile-satellite  service 
system  authorized  to  construct  or 
operate. 

(2)  Applicants  for  a  non- voice,  non- 
geostationary  mobile-satellite  must 
identify  the  power  flux  density 
product  at  the  Earth’s  siirface  by  each 
space  station  of  their  system  in  the 
fluency  bands  137-138  MHz  and 
400.15-401  MHz,  to  allow 
determination  of  whether  coordination 
with  terrestrial  services  is  required 
under  international  footnotes  599A  and 
647B  of  §  2.106  of  the  Commission’s 
Rules.  In  addition,  applicants  must 
identify  the  measiures  they  would 
employ  to  protect  the  radio  astronomy 
service  in  tne  150.05-153  MHz  and 
406.1-410  MHz  bands  from  harmful 
interference  from  imwanted  emissions. 

(3)  Emission  limitations,  (i) 
Applicants  in  the  non-voice,  non- 
geostationary  mobile-satellite  service 
shall  show  that  their  space  stations  will 
not  exceed  the  emission  limitations  of 
§  25.202(f)  (1),  (2)  and  (3),  as  calculated 
for  a  fixed  point  cm  the  Earth’s  surface 
in  the  plane  of  the  space  station’s  orbit, 
considering  the  worst-case  frrequency 
tolerance  of  all  frequency  determining 
components,  and  maximum  positive 
and  negative  Doppler  shift  of  both  the 
uplink  and  downlink  signals,  taking 
into  accoimt  the  system  design. 

(ii)  Applicants  in  the  non-voice,  non- 
geostationary  mobile-satellite  service 
shall  show  that  no  signal  received  by 
their  satellites  from  sources  outside  of 
their  system  shall  he  retransmitted  with 
a  power  flux  density  level,  in  the  worst 
4  kHz,  higher  than  the  level  described 
by  the  applicants  in  paragraph  (a)(2)  of 
tUs  section. 

(4)  Financial  qualifications.  Each 
applicant  for  space  station  system 
authorization  in  the  non-voice,  non- 
geostationary  mobile-satellite  service 
must  demonstrate,  on  the  basis  of  the 
documentation  contained  in  its 
application,  that  it  is  financially 
qualified  to  proceed  expeditiously  with 


the  construction,  launch  and  operation 
for  one  year  of  the  first  two  space 
stations  of  its  proposed  system 
immediately  upon  grant  of  the  requested 
authorization.  Failure  to  make  such  a 
showing  will  result  in  the  dismissal  of 
the  application.  This  showing  shall 
include  all  information  described  in 
§  25.140  (c).  (d)  and  (e). 

(5)  Replacement  of  space  stations 
within  the  system  license  term.  The 
licensee  neeid  not  file  sepeirate 
applications  to  construct,  launch  and 
operate  technically  identical 
replacement  satellites  within  the  term  of 
the  system  authorization.  However,  the 
licensee  shall  certify  to  the  Commission, 
at  least  thirty  days  prior  to  launch  of 
such  replacement(s)  that: 

(i)  The  licensee  intends  to  laxinch  a 
space  station  that  is  technically 
identical  to  those  authorized  in  its 
system  license,  and 

(ii)  Latmch  of  this  space  station  will 
not  cause  the  licensee  to  exceed  the 
total  number  of  operating  space  stations 
authorized  by  the  Commission. 

(b)  Operating  conditions.  In  order  to 
ensure  compatible  operations  with 
authorized  users  in  the  firequency  bands 
to  be  utilized  for  operations  in  the  non¬ 
voice,  non-geostationary  mobile-satellite 
service,  non-voice,  non-geostationary 
mobile-satellite  service  systems  must 
operate  in  accordance  with  the 
conditions  specnfied  in  this  section. 

(1)  Service  limitation.  Voice  services 
may  not  be  provided. 

(2)  Coordination  requirements  with 
Federal  government  users. 

(i)  The  frequency  bands  allocated  for 
use  by  the  non-voice,  non-geostationary 
mobile-satellite  service  are  also 
authorized  for  use  by  agencies  of  the 
Federal  government.  The  Federal  use  of 
frequencies  in  the  non-voice,  non- 
geostationary  mobile-satellite  service 
fr^uency  bwds  is  under  the  regulatory 
jurisdiction  of  the  National 
Telecommunications' and  Information 
Administration  (NTIA). 

(ii)  The  Commission  will  use  its 
existing  procedures  for  liaison  with 
NTIA  to  reach  agreement  with  respect  to 
achieving  compatible  operations 
between  Federal  government  users 
under  the  jurisdiction  of  NTIA  and  non¬ 
voice,  non-geostationary  mobile-satellite 
service  systems  (including  user 
transceivers  subject  to  blanket  licensing 
under  §  25.115(d))  through  the 
frequency  assignment  and  coordination 
practices  established  by  NTIA  and  the 
Interdepartment  Radio  Advisory 
Committee  (IRAC).  In  order  to  facilitate 
such  frequency  assignment  and 
coordination,  applicants  shall  provide 
the  Commission  with  sufficient 
information  to  evaluate  electromagnetic 
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compatibility  with  the  Federal 
government  use  of  the  spectrum,  and 
any  additional  information  requested  by 
the  Commission.  As  part  of  the 
coordination  process,  applicants  shall 
show  that  they  will  not  cause 
imacceptable  interference  to  authorized 
Federal  government  users,  based  upon 
existing  system  information  provided  by 
the  Government.  The  frequency 
assignment  and  coordination  of  the 
satellite  system  with  Federal 
government  users  shall  he  completed 
prior  to  grant  of  construction 
authorization. 

(iii)  The  Commission  shall  also 
coordinate  with  NTIA/IRAC  with  regard 
to  the  frequencies  to  be  shared  by  those 
earth  stations  of  non-voice,  non¬ 
geostationary  mobile-satellite  service 
systems  that  are  not  subject  to  blanket 
licensing  under  §  25.115(d),  and 
authorized  Federal  government  stations 
in  the  fixed  and  mobile  services, 
through  the  exchange  of  appropriate 
systems  information. 

(3)  Coordination  among  non-voice, 
non-geostationary  mobile-satellite 
service  systems.  Applicants  for 
authority  to  establish  non-voice,  non- 
geostationary  mobile-satellite  service 
systems  are  encouraged  to  coordinate 
their  proposed  frequency  usage  with 
existing  permittees  and  licensees  in  the 
non-voice,  non-geostationary  mobjje- 
satellite  service  whose  facilities  could 
be  affected  by  the  new  proposal  in  terms 
of  frequency  interference  or  restricted 
system  capacity.  All  affected  applicants, 
permittees,  and  licensees  shall,  at  the 
direction  of  the  Commission,  cooperate 
fully  and  make  every  reasonable  effort 
to  resolve  technical  problems  and 
conflicts  that  may  inhibit  effective  and 
efficient  use  of  the  radio  spectrum; 
however,  the  permittee  or  licensee  being 
coordinated  with  is  not  obligated  to 
suggest  chcmges  or  re-engineer  an 
applicant’s  proposal  in  cases  involving 
conflicts. 

(4)  Safety  and  distress 
commvmications.  Stations  operating  in 
the  non-voice,  non-geostationary 
mobile-satellite  service  that  are  used  to 
comply  with  6my  statutory  or  regulatory 
equipment  carriage  requirements  may 
also  be  subject  to  the  provisions  of 
sections  321(b)  and  359  of  the 
Communications  Act  of  1934,  as 
amended.  Licensees  are  advised  that 
these  provisions  give  priority  to  radio 
communications  or  signals  relating  to 
ships  in  distress  and  prohibit  a  charge 
for  the  transmission  of  maritime  distress 
calls  and  related  traffic. 

(c)  Reporting  requirements.  All 
operators  of  non-voice,  non- 
geostationary  mobile-satellite  service 
systems  shall,  on  Jime  30  of  each  year. 


file  a  report  with  the  Common  Carrier 
Bureau  and  the  Commission’s  Laurel, 
Maryland  field  office  containing  the 
following  information: 

(1)  A  listing  of  any  non-scheduled 
space  station  outages  for  more  than 
thirty  minutes  and  the  cause(s)  of  such 
outages; 

(2)  A  detailed  description  of  the 
utilization  made  of  the  in-orbit  satellite 
system.  'That  description  should  identify 
the  percentage  of  time  that  the  system 

is  actually  used  for  domestic 
transmission,  the  amount  of  capacity  (if 
any)  sold  but  not  in  service,  and  the 
amount  of  unused  system  capacity;  and 

(3)  Identification  of  any  space  stations 
not  available  for  service  or  otherwise 
not  performing  to  specifications,  the 
cause(s)  of  these  difficulties,  and  the 
date  any  space  station  was  taken  out  of 
service  or  the  malfunction  identified. 

13.  Section  25.151  is  amended  by 
revising  paragraph  (c)(5)  to  read  as 
follows: 

§  25.1 51  Public  notice  period. 
***** 

(c)*  *  * 

(5)  For  consent  to  an  assignment  or 
transfer  of  control  of  a  space  station 
authorization  or  a  transmitting  earth 
station  authorization,  where  the 
assignment  or  transfer  does  not  involve 
a  substantial  chemge  in  ownership  or 
control;  or 

***** 

14.  Section  25.202  is  amended  by 
adding  a  new  paragraph  (a)(3),  and  by 
revising  paragraph  (f)(4),  to  read  as 
follows: 

§  25.202  Frequencies,  frequency  tolerance 
and  emlaalon  limitations. 
***** 

(a)  *  *  * 

(3)  The  following  frequencies  are 
available  for  use  by  the  non-voice,  non- 
geostationary  mobile-satellite  service: 

137-138  MHz;  space-to-Earth 
148-149.9  MHz;  Earth-to-space 

149.9- 150.05  MHz;  Earth-to-space 

399.9- 400.05  MHz;  Earth-to-space 
400.15-401  MHz;  space-to-Earth 

Until  January  1, 1997,  the  allocations  in  the 

149.9- 150.05  MHz  and  399.9-400.05  MHz 
bands  may  be  used  on  a  secondary  basis 
only.  Since  the  399.9-400.05  MHz  band  is 
not  allocated  internationally  to  the  mobile- 
satellite  service,  all  operations  outside  the 
United  States  will  be  on  a  non-interference 
basis  only. 

***** 

(f)*  *  * 

(4)  In  any  event,  when  an  emission 
outside  of  the  authorized  bandwidth 
causes  harmful  interference,  the 
Commission  may,  at  its  discretion, 
require  greater  attenuation  than 


specified  in  paragraphs  (f)  (1),  (2)  and 
(3)  of  this  se^on. 

***** 

[FR  Doc.  93-31192  Filed  12-22-93;  8;45  am] 
BMJJNQ  CODE 


47  CFR  Parts  80. 87  and  94 

[PR  Docket  93-39;  FCC  93-506] 

Private  Radio  Services 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  Rule. 

SUMMARY:  The  Commission  has  adopted 
a  Report  and  Order.  *1116  Report  and 
Order  is  part  of  a  Commission-wide 
initiation  to  reexamine  burdensome 
regulations.  Accordingly,  the  Report  and 
Order  relaxes  or  eliminates  certeun  rules 
that  impose  unnecessary  regulatory 
burdens  in  certain  private  radio 
services. 

EFFECTIVE  DATE:  December  23. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sean  White,  (202)  632-7175,  Private 
Radio  Bureau. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Report 
and  Order,  FCC  93^506,  Adopted 
November  19, 1993;  and  released 
December  14, 1993.  The  full  text  of  this 
Report  and  Order  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center,  room  230, 1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  may 
be  purchased  from  the  Commission’s 
copy  contractor.  International 
Transcription  Service,  1919  M  Street, 
room  246,  Washington,  DC  20554, 
telephone  (202)  337-1433. 

Summary  of  Notice 

1.  First,  the  Report  and  Order  amends 
§§  80.25(a)  and  87.27  of  the 
Commission’s  Rules,  47  CFR  80.25(a) 
and  87.27,  to  extend  the  current  license 
term  for  aircraft  and  ship  station 
licenses  from  five  years  to  ten  years. 
Section  307(c)  of  the  Communications 
Act  of  1934  (Commimications  Act),  47 
U.S.C.  307(c)  authorizes  a  ten-year  term 
for  such  licenses.  The  current  five  year 
term  requirement  imposes  an 
imnecessary  burden  both  on  the 
licensees,  who  must  prepare  and  file  the 
application  form  (there  is  a  $35 
application  fee),  and  on  the 
Commission,  which  must  process  the 
approximately  125,000  ship  station  and 
40,000  aircraft  station  license 
applications  it  receives  each  year. 
Accordingly,  the  Commission  modifies 
Sections  80.25  and  87.27  to  provide  a 
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ten-year  license  term  for  ship  and 
aircraft  station  licenses. 

2.  Second,  the  Report  and  Order 
eliminates  the  requirement  contained  in 
§  94.85  of  the  Commission's  Rules.  47 
CFR  94.85,  that  licensees  in  the  Private 
Operationd  Fixed  Microwave  Service 
perform  specified  measurements  to 
ensure  that  their  transmitters  are 

maintained  within  the  frequency  _ 

tolerances  required  by  §  94.67, 47  CFR 
94.67.  The  records  specified  in  §  94.85, 
however,  are  not  currently  used  by  the 
Commission.  Licensees  must  comply 
with  oiu  frequency  tolerance  rules  at  all 
tiroes,  so  a  one-time  measurement 
serves  little  purpose.  There  does  not 
appear  to  be  a  need,  therefore,  for  a  rule 
that  requires  licensees  to  follow  a 
predesignated  set  of  steps  to  prove 
compliance. 

3.  Finally.,  the  Report  and  Order 
eliminates  the  reqxjurement  contained  in 
§§  94.113(a),  (b).  (d).  (e)  (f).  and  (g)  of 
the  Commission’s  Rules,  47  CFR 
94.113(a).  (b),  (d),  (e).  (f),  and  (^,  that 
licensees  in  the  IMvate  Operational 
Fixed  Microwave  Service  maintain 
numerous  records  on  station 
maintenance,  including  transmitter 
measurements  and  antenna  inspections. 
Because  licensees  are  required  to 
maintain  their  systems  in  conformance 
with  oiur  rules,  it  is  unnecessary  to 
require  specifically  that  they  retain 
maintenance  records.  The  purpose  of 
retaining  such  records  is  to  provide 
evidence  of  conformance  with 
equipment  specifications.  If  a  station 
fails  Commission  inspection,  or  causes 
interference  due  to  technical 
deficiencies,  however,  past  compliance 
does  not  rectify  current  violation  of  the 
Commission's  Rules.  Failure  to  meet  the 
Commission’s  technical  standards, 
whether  efforts  have  been  made  to  do  so 
or  not,  subjects  a  licensee  to 
consequences  such  as  the  imposition  of 
a  monetary  forfeiture.  Therefore,  the 
Commission  eliminates  the  unnecessary 
and  burdensome  obligations  imposed  by 
§§  94.113(a),  (b),  (d),  (e),  (fi,  and  (g). 

4.  The  proposal  contained  herein  has 
been  analyst  with  respect  to  the 
Paperwork  Reduction  Act  of  1980, 44 
U.S.C.  3501-3520,  and  foimd  to  contain 
no  new  or  modified  form,  information 
collection  and/or  record  retention 
requirements,  and  will  decrease  burden 
hours  imposed  on  the  public. 

List  of  Subjects 
47  CFR  Part  80 

Radio. 

47  CFR  Part  87 


47  CFR  Part  94 
Reporting  and  recordkeeping 
requirements. 

Federal  Communications  Commission. 
William  F.  Catm, 

Acting  Secretary. 

Final  Rule 

Part  80  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  86~8TAT10NS  IN  THE 
MARITIME  SERVICES 

1.  The  authority  citation  for  part  80 
continues  to  read  as  follows: 

Authority:  Sections  4, 303, 48  Stat  1066, 
1082,  as  amended;  47  U.S.C  154, 303,  unless 
otherwise  noted.  Interpret  or  apply  48 
Statl064-1068, 1081-1105,  as  amended;  47 
U.S.C  151-155, 301-609,  3  UST  3450,  3  UST 
4726, 12  UST  2377. 

2.  Section  80.25  is  amended  by 
redesignating  paragraphs  (a)  and  (b)  as 
paragraphs  (b)  and  (c),  respectively,  by 
adding  new  paragraph  (a),  and  revising 
newly  redesignated  paragraph  (b)  to 
read  as  follows: 

180.25  Ucensetarm. 

(a)  Licenses  for  ship  stations  in  the 
maritime  services  will  normally  be 
issued  for  a  term  of  ten  years  from  the 
date  of  original  issuance,  major 
modification,  or  renewal. 

(b)  Licenses  other  than  ship  stations 
in  the  maritime  services  will  normally 
be  issued  for  a  term  of  five  years  from 
the  date  of  original  issuance,  major 
modification,  or  renewal. 
***** 

'  Part  87  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  87— AVIATION  SERVICES 

1.  The  authority  citation  for  part  87 
continues  to  read  as  follows: 

Authority:  48  Stat  1066, 1082,  as 
amended;  47  U.S.C  154, 303,  unless 
otherwise  noted.  Interpret  ot  apply  48  Stat 
1064-1068, 1081-1105,  as  amended;  47 
U.S.C  151-156,  301-609. 

2.  Section  87.27  is  amended  by 
redesignating  existing  paragraphs  (a) 
and  (b)  as  paragraphs  (b)  and  (c), 
respectively,  adding  a  new  paragraph 
(a),  and  revising  newly  designated 
paragraph  (b)  to  read  as  follows: 

{87.27  License  term. 

(a)  Licenses  for  aircraft  stations  will 
normally  be  issued  for  a  term  of  ten 
years  from  the  date  of  original  issuance, 
mmor  modification  or  renewal. 

(o)  Licenses  other  than  aircraft 
stations  in  the  aviation  services  will 


normally  be  issued  for  a  term  of  five 
years  from  the  date  of  original  issuance, 
major  modification,  or  renewal. 
***** 

Part  94  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

1.  The  authority  citation  for  part  94  is 
revised  to  read  as  follows: 

Authorit]r:  Sections  4,  303, 48  Stat.  1066, 
1082,  as  amended;  47  U.S.C  154, 303,  unless 
otherwise  noted. 

{94.85  [Rwnoved] 

2.  Section  94.85  is  removed  in  its 
entirety. 

3.  Section  94.113  is  revised  to  read  as 
follows: 

{94.113  Station  records. 

When  a  station  in  this  service  has  an 
antenna  structiue  which  is  required  to 
be  illuminated,  appropriate  entries  in  its 
station  records  (logs)  shall  be  made  as 
follows: 

(a)  The  time  the  tower  lights  are 
turned  on  and  off  each  day.  if  manually 
controlled. 

(b)  The  time  the  daily  check  of  proper 
operation  of  the  tower  lights  was  made, 
if  an  automatic  alarm  system  is  not 
employed. 

(c)  In  the  event  of  any  observed  or 
otherwise  known  foilure  of  a  tower 
light: 

(1)  Nature  of  such  failure. 

(2)  Date  and  time  the  failure  was 
observed  or  otherwise  noted. 

(3)  Date,  time,  and  nature  of  the 
adjustments,  repairs,  or  replacements 
made.  • 

(4)  Identification  of  Flight  Service 
Station  (Federal  Aviation 
Administration)  notified  of  the  failure  of 
any  code  or  rotating  beacon  light  not 
corrected  within  30  minutes,  and  the 
date  and  time  such  noticqwas  given.  . 

(5)  Date  and  time  notice  was  given  to 
the  Flight  Service  Station  (Federal 
Aviation  AdministratTOn)  that  the 
required  illumination  was  resumed. 

(d)  Upon  completion  of  the  3-month 
periodic  inspection  required  by 

§  94.111(c): 

(1)  The  date  of  the  inspection  and  the 
condition  of  all  tower  li^ts  and 
associated  tower  lighting  control 
devices,  indicators,  and  alarm  systems. 

(2)  Any  adjustments,  replacements,  or 
repairs  made  to  insure  compliance  with 
the  lighting  requirements  and  the  date 
such  adjustments,  replacements,  or 
repairs  were  made. 

[FR  Doc.  93-31353  Filed  12-22-93;  8:45  am] 
BHJJNO  CODE  «7ia-01-M 


Radio. 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  661 

[Doctwt  No.  931223-6323;  LD.  «111893C] 

Ocean  Saimon  Fisheries  off  the  Coasts 
of  Washington,  Oregon,  and  California 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Final  rule. 

SUMMARY:  The  Office  of  the  Solicitor, 
Department  of  the  Interior,  issued  a 
legal  opinion  on  October  4, 1993.  which 
construed  the  scope  of  the  fishing  rights 
of  the  Yurok  and  Hoopa  Valley  Indian 
Tribes  of  the  Klamath  River  Basin, 
California  (Solicitor’s  Opinion).  In  that 
opinion,  the  Solicitor  concluded  that 
the  Indian  Tribes  of  the  reservations 
have  a  Federally  protected  right  to  the 
fishery  resource  sufficient  to  support  a 
moderate  standard  of  living  or  50 
percent  of  the  total  available  harvest  of 
Klamath-Trinity  basin  salmon, 
whichever  is  less.  The  Solicitor  further 
concluded  that  given  the  current 
depressed  condition  of  Klamath  River 
basin  salmon  stocks,  and  absent  any* 
agreement  among  the  parties  to  the 
contrary,  the  Tribes  are  entitled  to  50 
percent  of  the  harvest. 

The  Secretary  of  Commerce 
(Secretary)  issues  this  final  rule  to 
recognize  that  the  Federally  reserved 
fishing  rights  of  the  Yurok  and  Hoopa 
Valley  Tribes,  as  acknowledged  and 
quantified  in  the  Solicitor’s  Opinion,  are 
applicable  law  for  the  purposes  of  the 
^  Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act). 
Accordingly,  all  future  fishery 
management  measures  for  the  ocean 
salmon  fisheries  off  Washington, 

Oregon,  and  California  approved  by  the 
Secretary  must  provide  for  harvest 
allocations  to  the  Yurok  and  Hoopa 
Valley  Tribes  as  set  out  in  the  Solicitor’s 
Opinion  and  referenced  in  the 
Appendix  to  the  regulations  governing 
the  Pacific  salmon  fishery. 

EFFECTIVE  DATE:  This  action  becomes 
effective  January  24, 1994. 

ADDRESSES:  Requests  for  copies  of  the 
Solicitor’s  Opinion  and  further 
information  should  be  addressed  to  Dr. 
Gary  Matlock,  Acting  Regional  Director, 
Southwest  Region.  NMFS,  501  W. 

Ocean  Blvd.,  Suite  4200,  Long  Beach, 
CA  90802-4213. 

FOR  FURTHER  INFORMATION  CONTACT: 


Mr.  Rodney  R.  Mclnnis  at  (310)  980- 
4030,  or  Mr.  William  L.  Rc^inson  at 
(206) 526-6140. 

SUPPLEMENTARY  INFORMATION:  The  ocean 
salmon  fisheries  off  Washington, 

Oregon,  and  California  are  managed 
imder  a  firamework  fishery  management 
plan  (FMP)  that  was  approved  in  1984. 

It  has  been  amended  four  times  (52  FR 
4146,  February  10, 1987;  53  FR  30285, 
August  11, 1988;  54  FR  19185,  May  4, 
1989;  and  56  FR  26774,  Jime  11, 1991). 
Management  measures  recommended  by 
the  Pacific  Fishery  Management  Council 
(Council)  imder  the  FMP  must  be  , 
approved  by  the  Secretary  before  they 
b^ome  elective.  Indian  fishing  on  the 
Hoopa  Valley  and  the  Yurok 
Reservations  is  regulated  by  the 
Department  of  the  Interior  under 
regulations  published  at  25  CFR  part 
250. 

Although  numerous  court  decisions 
have  confirmed  that  the  Yurok  and 
Hoopa  Valley  Indians  have  Federally 
protected  fishing  rights  to  the  fishery 
resource  in  the  rivers  running  through 
their  reservations,  none  of  the  decisions 
decided  whether  the  Tribes’  fishing 
rights  entitle  them  to  a  specific 
allocation  or  quantified  share  of  the 
resource.  The  FMP  specifies  that,  to  the 
maximum  extent  possible,  optimum 
yield  will  be  set  at  a  level  that  fulfills 
the  requirements  of  the  Indian  fishery 
for  salmon  on  the  Klamath  River  and 
that  the  Council  must  take  the  effects  of 
in-river  harvest  on  spawner  escapement 
into  account  while  setting  ocean  harvest 
levels.  The  Klamath  Fishery 
Management  Council  (KFMC), 
established  by  Public  Law  99-552, 
October  27, 1986,  produced  a  Long-term 
Plan  for  Management  of  Harvest  of 
Anadromous  Fish  Populations  of  the 
Klamath  River  Basin  which  states  that 
an  allocation  system  will  be  consistent 
with  the  legally  defined  harvest  share 
allocable  to  tribal  reserved  fishing 
rights,  and  will  allocate  the  remaining 
share  among  ocean  and  in-river 
harvesters. 

Prior  to  the  Solicitor’s  Opinion,  the 
Tribes’  reserved  fishing  rights  had  not 
been  quantified.  As  a  result,  the  KFM 
has  not  been  able  to  reach  the  required 
consensus  for  making  recommendations 
to  the  Council  regarding  ocean  harvest 
levels  of  Klamath  Basin  saimon  stocks. 

The  Sohcitor’s  Opinion  now  provides 
a  clear  legal  framework  for  allocating 
the  salmon  harvest  between  the  Trills 
and  various  other  in-river  and  ocean 
commercial  and  recreational  fishermen. 
Both  the  Department  of  Justice  and  the 
Depcutment  of  Commerce  reviewed  the 
Solicitor’s  Opinion.  Under  section  303 
of  the  Magnuson  Act,  ocecm  fishery 


management  measures  must  comport 
with  all  other  applicable  laws.  By  this 
notice,  the  Department  of  Commerce 
acknowledges  that  the  Federally 
reserved  fishing  rights  of  the  Yurok  and 
Hoopa  Valley  Tribes,  as  described  and 
quantified  in  the  Solicitor’s  Opinion,  are 
applicable  law  for  purposes  of  the 
Magnuson  Act.  Subsequently,  this 
action  amends  50  CFR  part  661  which 
governs  the  Pacific  salmon  fisheries,  by 
referencing  the  Solicitor’s  Opinion  in 
the  Appendix  of  the  Pacific  salmon 
regulations.  The  Secretary  will  only 
approve  ocean  salmon  management 
measures  recommended  by  the  Council 
that  provide  for  tribal  harvest 
opportunity  consistent  with  the  rights 
recognized  in  the  Solicitor’s  Opinion 
and  meet  the  spawning  escapement  goal 
for  Kleunath  River  fall  chinook  salmon. 

If  the  Council  does  not  recommend 
management  measures  consistent  with 
the  Solicitor’s  Opinion,  the  Secretary 
may  issue  emergency  regulations  to 
ensure  tribal  harvest  opportunity 
consistent  with  the  Solicitor’s  Opinion. 

Classification 

This  rule  does  not  impose  any  new 
requirements  on  the  Government  or  the 
public,  but  merely  articulates  NMFS’ 
interpretation  of  what  is  applicable  law 
for  purposes  of  section  303  of  the 
Magnuson  Act. 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  has  determined  that 
this  interpretative  rule  is  consistent  to 
the  meiximum  extent  practicable  with 
the  approved  coastal  zone  management 
programs  of  Washington,  Oregon,  emd 
California,  and  the  San  Francisco  Bay 
Conservation  and  Development 
Commission.  This  determination  is 
being  submitted  for  review  by  the 
responsible  State  agencies  under  section 
307  of  the  Coastal  Zone  Management 
Act. 

Because  notice  and  opportunity  for 
comment  are  not  required  to  be  given 
under  section  553  of  the  Administrative 
Procedure  Act  for  interpretative  rules, 
and  because  no  other  law  requires  that 
notice  and  opportunity  for  comment  be 
given  for  this  rule,  under  sections  603(a) 
and  604(a)  of  the  Regulatory  Flexibility 
Act.  no  initial  or  final  regulatory 
flexibility  analysis  is  required  and  none 
has  been  prepared. 

This  rule  does  not  contain  a  collection 
of  information  for  purposes  of  the 
Paperwork  Reduction  Act. 

This  rule  does  not  contain  policies 
with  known  federalism  implications 
sufficient  to  warrant  preparation  of  the 
federalism  assessment  under  Executive 
Order  12612. 
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List  of  Subiects  in  50  CFR  Part  661 

Fisheries,  Fishing,  Indians,  Reporting 
and  recordkeeping  requirements. 

Dated:  December  20, 1993. 

Nancy  Foster, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  661  is  amended 
as  follows: 


PART  661— OCEAN  SALMON 
FISHERIES  OFF  THE  COASTS  OF 
WASHINGTON,  OREGON,  AND 
CAUFORNIA 

1.  The  authority  citation  for  part  661 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1801  et  seq. 

2.  The  appendix  to  part  661  is 
amended  by  renumbering  paragraphs 
n.B.ll.  and  II.B.12.  as  paragraphs 
n.B.12.  and  n.B.13.  respectively,  and  by 
adding  a  new  paragraph  II.B.ll.  as 
follows; 

Appendix 

•  *  *  *  • 
n*  *  * 


■'1 


B  •  *  • 

11.  Yurok  and  Hoopa  Valley  Tribal  fishing 
rights.  For  purposes  of  section  303  of  the 
Magnuson  Act,  the  Federally  reserved  fishing 
rights  of  the  Yurok  and  Hoopa  Valley  Indian 
Tribes  as  set  out  in  a  legal  opinion  >  dated 
October  4, 1993,  by  the  Office  of  the 
Solicitor,  Department  of  the  Interior,  are 
applicable  law.  Under  section  303,  allowable 
ocean  harvest  must  be  consistent  with  all 
applicable  laws. 

•  *  *  *  * 

(FR  Doc.  93-31355  Filed  12-22-93;  8:45  am] 
BiLUNQ  CODE  3810-22-M 


■  Copies  of  the  Solicitor's  Opinion  are  available 
from  the  Office  of  the  Region^  Director,  Southwest 
Region,  NMFS,  501  W.  Ocean  Blvd.,  suite  4200, 
Long  Beach,  CA  90802-4213. 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
piirpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  partictpate  in  the 
rule  making  prior  to  Ihe  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  930 

[Docket  No.  AO-370-A5;  FV93-930-1] 

Proposed  Tart  Cherry  Marketing 
Agreement  and  Order;  Promulgation 
Hearing 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Notice  of  hearings  on  proposed 
marketing  agreement  and  order. 

SUMMARY:  This  notice  announces 
additional  tinies  and  locations  of  public 
hearings  to  be  held  to  consider  a 
proposed  marketing  agreement  and 
order  to  cover  tart  cherries  grown  in  thfe 
States  of  Michigan,  New  York, 
Pennsylvania,  Oregon,  Utah, 

Washington  and  Wisconsin. 

DATES:  The  additional  hearings  will  be 
held  on: 

1.  January  10  and  11, 1994,  in 
Rochester,  NY; 

2.  January  13  and  14, 1994,  in  Provo, 
UT; 

3.  February  14  through  16, 1994,  in 
Portland,  OR. 

All  sessions  will  begin  at  9  a.m. 
ADDRESSES:  The  hearings  will  be  held  at 
the  following  locations: 

1.  Rochester — Radisson  Hotel, 
Rochester  Plaza,  70  State  Street; 

2.  Provo — Provo  Holiday  Inn,  1460 
South  University  Avenue; 

3.  Portland — Holiday  Inn  Airport, 

8439  Northeast  Columbia  Boulevard. 

FOR  FURTHER  INFORMATION  CONTACT:  (1) 

R.  Charles  Martin  or  Kenneth  G. 

Johnson,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  room  2523-S,  AMS, 
USDA,  P.O.  Box  96456,  Washington,  DC 
20090-6456;  telephone  number  (202) 
720-5053. 

(2)  Robert  Curry,  Northwest  Marketing 
Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  1220 

S. W  Third  Avenue,  room  369,  Portland, 


Oregon.  97204;  telephone:  (503)  326- 
2725. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  an  addendum  to  a  notice  of 
hearing  whidi  appeared  in  the  Federal 
Register  (58  FR  63108,  November  30, 
1993).  A  public  hearing  was  held 
December  15-17, 1993,  in  Grand 
Rapids,  Michigan,  to  receive  evidence 
on  the  marketing  order  proposal.  These 
additional  hearings  allow  receipt  of 
further  evidence  on  the  marketing  order 
proposal  from  growers,  handlers, 
processors,  or  other  interested  parties 
who  were  not  able  to  attend  the  Grand 
Rapids,  Michigan,  hearing. 

The  proposed  agreement  and  order 
would  authorize  volume  regulation, 
grade,  size,  maturity,  pack  and  container 
regulations  including  mandatory 
inspection.  The  proposed  order  would 
also  authorize  production,  processing 
and  marketing  research  and  promotion  - 
projects.  The  proposal  was  submitted  by 
the  Cherry  Marketing  Institute,  a  major 
industry  organization,  on  behalf  of 
interested  cherry  growers  and 
processors  (handlers).  The  program 
would  be  financed  by  assessments 
levied  on  handlers.  The  assessment  rate 
would  be  established  by  the  Secretary  of 
Agriculture,  based  on  the 
recommendation  of  a  committee  that 
would  administer  the  program.  The 
committee,  appointed  by  the  Secretary, 
would  be  composed  of  18  members  (17 
growers  and  handlers  and  a  public 
member). 

The  additional  hearings  will  be  held 
January  10-11, 1994,  in  Rochester,  New 
York,  at  the  Radisson  Hotel,  Rochester 
Plaza,  70  State  Street;  January  13-14,  in 
Provo,  Utah,  at  the  Provo  Holiday  Inn, 
1460  South  University  Avenue;  and 
February  14-16,  in  Portland,  Oregon,  at 
the  Holiday  Inn  Airport,  8439  Northeast 
Columbia  Boulevard.  All  sessions  will 
begin  at  9  a.m.  except  the  Portland. 
Oregon  session  will  begin  at  1  p.m. 

Testimony  is  invited  at  the  hearings 
on  the  proposed  order  and  on  all  the 
recommendations  and  proposals 
contained  in  the  notice  published  in  the 
Federal  Register  on  November  30, 1993 
(58  FR  63108),  as  well  as  any 
appropriate  modifications  or 
alternatives. 

Authority:  7  U.S.C  601-674. 


Dated:  December  20, 1993. 

Lon  Halamiya, 

Administrator 

[PR  Due.  93-31438  Filed  12-22-93;  8:45  ami 
WLUNQ  cooe  Mto-02-e 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12  CFR  Part  3 
[Docket  No.  93-20] 

Capital  Adequacy:  Deferred  Tax  Assets 

AGENCY:  Office  of  the  Comptroller  of  the 
Currency,  Treasury, 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  is  proposing  to 
amend  its  capital  adequacy  rules  with 
res[}ect  to  deferred  tax  assets  of  national 
banks.  The  proposed  amendment  would 
limit  the  amount  of  certain  deferred  tax 
assets  that  may  be  included  in  a 
national  bank’s  Tier  1  capital  for  risk- 
based  and  leverage  capital  purposes. 

The  proposal  was  developed  jointly 
by  the  OCC,  the  Board  of  Governors  of 
the  Federal  Reserve  System  (FRB),  the 
Federal  Deposit  Insurance  Corporation 
(FDIC),  and  the  Office  of  Thrift 
Supervision  (OTS)  (hereafter,  the 
“agencies”)  to  respond  to  the  Financial 
Accounting  Standards  Board’s  (FASB) 
issuance  of  Statement  of  Financial 
Accounting  Standards  No.  109, 
“Accounting  for  Income  Taxes”  (FAS 
109)  in  February  1992.  'The  agencies 
have  adopted  the  provisions  of  FAS  lOu 
for  reporting  in  quarterly  Consolidated 
Reports  of  Condition  and  Income  and 
Thrift  Financial  Reports  beginning 
January  1, 1993. 

In  conjunction  with  this  reporting 
change,  the  proposed  amendment  is 
expected  to  increase  the  amount  of  net 
deferred  tax  assets  that  a  national  bank 
may  include  when  computing  its 
regulatory  capital.  The  OCC  invites 
comments  on  all  aspects  of  the  proposed 
amendment. 

DATES:  Comments  should  be  submitted 
on  or  before  January  24, 1994. 
ADDRESSES:  Comments  on  the  OCC’s 
proposal  may  be  submitted  to  Docket 
No.  93-20,  Communications  Division, 
Ninth  floor.  Office  of  the  Comptroller  of 
the  Currency,  250  E  Street,  SW., 
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Washington,  DC  20219.  Comments  will 
be  available  for  inspection  and 
photocopying  at  that  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Eugene  W.  Green,  Deputy  Chief 
Accountant,  Office  of  the  Chief  National 
Bank  Examiner,  (202)  874-5180; 
Elizabeth  B.  Salomon,  Professional 
Accounting  Fellow,  Office  of  the  Chief 
National  Bank  Examiner,  (202)  874- 
5180;  Roger  Tufts,  Senior  Economic 
Advisor.  Office  of  the  Chief  National 
Bank  Examiner,  (202)  874-5070;  Ronald 
Shimabukuro,  Senior  Attorney,  Bank 
Operations  and  Assets  Division,  (202) 
874-4460.  Office  of  the  Comptroller  of 
the  Currency. 

SUPPLEMENTARY  INFORMATION: 

1.  Background  and  Discussion 

Origins  of  This  Rule 

In  February  1992,  the  Financial 
Accounting  Standards  Board  (FASB) 
issued  Statement  No.  109,  “Accounting  - 
for  Income  Taxes”  (FAS  109).  The  new 
statement  provides  guidance  on  how  to 
account  for  income  taxes,  including 
deferred  tax  assets.  It  superseded 
Accounting  Principles  Board  (APB) 
Opinion  No.  11  (APB  11)  and  FASB 
Statement  No.  96  (FAS  96),  and  was 
effective  for  fiscal  years  beginning  on  or 
after  December  15, 1992.  The  FASB 
encouraged  companies  to  adopt  the 
statement  even  l^fore  the  required  date. 

FAS  109  generally  allows  banks  to 
report  certain  deferred  tax  assets  they 
could  not  previously  recognize.  The 
OCC  and  the  other  federal  banking  and 
thrift  agencies  had  certain  supervisory 
concerns  about  the  effect  of  the  change 
on  the  institutions  they  regulate, 
especially  with  regard  to  their  reported 
capital  levels. 

FAS  109 

Under  FAS  109,  banks  can  report 
deferred  tax  assets  that  arise  from:  (1) 
tax  carryforwards  and  (2)  deductible 
temporary  differences. 

Tax  carryforwards  are  deductions  or 
credits  that  banks  cannot  use  for  current 
tax  purposes,  but  which  banks  can  carry 
forward  to  reduce  taxable  income  or 
income  taxes  payable  in  a  future  period 
or  periods.  For  example,  when  a  bank's 
tax  deductions  exceed  its  tax  revenues, 
the  result  is  a  net  operating  loss.  Such 
losses  may  be  used  to  recover  taxes  paid 
in  prior  years  (the  carryback  period)  or 
may  be  carried  forward  to  reduce  a 
bank’s  taxable  income  in  a  future 
period.  The  situation  is  similar  for 
certain  tax  credits  that  cannot  be  u.sed 
in  the  current  tax  period.  The  bank  will 
realize  the  benefit  of  deferred  tax  assets 
arising  from  tax  carryforwards  if  it 


generates  sufficient  taxable  income  in 
the  permissible  carryforward  period. 

Temporary  differences  arise  when  a 
bank  records  financial  events  or 
transactions  in  one  period  on  the  bank’s 
books  and  recognizes  them  in  another 
period,  or  perils,  on  its  tax  return. 
There  are  two  types  of  temporary 
differences — deductible  and  taxable. 

Deductible  temporary  differences 
reduce  a  bank’s  future  taxable  income. 
When  a  bank  records  an  addition  to  its 
allowance  for  possible  loan  losses,  the 
amount  is  recorded  as  an  expense  on  the 
bank’s  books  during  the  period  the 
allowance  is  established  or  increased. 
The  tax  deductions  for  such  losses, 
however,  may  not  be  taken  until  the 
losses  are  actually  realized  when  the 
loan  is  charged  off.  The  charge-off 
typically  occurs  in  a  subsequent  period. 
A  deferred  tax  asset  is  created  for  many 
banks  when  an  amount  has  been  added 
to  the  bank’s  allowance  on  the  books  but 
has  not  yet  been  charged  off. 

Taxable  temporary  differences 
produce  additional  taxable  income  in 
ffiture  periods.  For  example,  a  bank  may 
depreciate  its  bank  building  using  an 
accelerated  depreciation  method  on  its 
tax  return  but  may  use  a  straight-line 
method  when  recording  depreciation  on 
its  books.  As  a  result,  the  bank’s  tax 
depreciation  will  be  less  than  its  book 
depreciation  in  certain  future  periods. 
This  taxable  temporary  difference  will 
cause  the  bank  to  have  higher  taxable 
income  in  those  future  periods. 

Deferred  tax  assets  arising  from 
deductible  temporary  differences  can  be 
realized  only  by:  (1)  Recovering  taxes 
paid  in  prior  years,  (2)  offsetting  taxable 
temporary  differences,  or  (3)  reducing 
future  taxable  income.  Deferred  tax 
assets  arising  from  deductible  temporary 
differences  that  exceed  the  sum  of 
taxable  temporary  differences  and  the 
amount  the  bank  could  recover  from 
taxes  paid  in  the  permissible  carryback 
period  will  be  realized  only  if  the  bank 
generates  sufficient  taxable  income  in 
the  permissible  carryforward  period. 
Hereafter,  these  deferred  tax  assets,  as 
well  as  deferred  tax  assets  arising  from 
tax  carryforwards,  will  be  referred  to  as 
‘‘defend  tax  assets  that  are  dependent 
upon  future  taxable  income.” 

FAS  109  permits  banks  to  record 
deferred  tax  assets  that  are  dependent 
upon  future  taxable  income.  However, 
banks  must  establish  a  valuation 
allowance  to  adjust  the  recorded 
deferred  tax  asset  to  an  amount  that  is 
more  likely  than  not  (i.e.,  likelihood  of 
more  than  50  percent)  to  be  realized. 

Previous  GAAP  and  Regulatory  Policy 

Until  FAS  109  was  issued,  generally 
accepted  accounting  principles  (GAAP) 


generally  did  not  permit  banks  to 
recognize  deferred  tax  assets  that  are 
dependent  upon  future  taxable  income. 
APB  11  allowed  banks  to  report  deferred 
tax  assets  arising  from  tax  carryforwards 
only  if  their  realization  was  “assured 
beyond  any  reasonable  doubt.” 

OCC  supervisory  policy,  outlined  in 
Banking  Circular  202  (BC  202),  limited 
the  net  deferred  tax  assets  national 
banks  may  report  in  their  quarterly 
Consolidated  Reports  of  Condition  and 
Income  (Call  Reports)  to  the  amount  of 
taxes  previously  paid  that  the  bank 
could  recover  through  carryback  of  net 
operating  losses  or  unrealized  tax 
c^its.  This  “carryback  approach”  also 
did  not  permit  the  reporting  of  deferred 
tax  assets  that  are  dependent  upon 
future  taxable  income. 

Supervisory  Concerns  Regarding 
Deferred  Tax  Assets 

The  OCC  is  concerned  about 
including  deferred  tax  assets  that  are 
dependent  upon  future  taxable  income 
as  part  of  regulatory  capital.  Whether  or 
not  the  bank  can  realize  such  assets 
depends  on  whether  it  generates  enough 
taxable  income  during  the  carryforward 
period. 

As  new  products  evolve  and  market 
conditions  change,  a  bank’s  current 
financial  condition  and  outlook  for 
future  income  can  change  rapidly.  Such 
changes  make  predicting  future  taxable 
income  more  difficult.  Therefore,  for 
many  banks,  including  sound  and  well- 
managed  banks,  the  judgment  about  the 
likelihood  that  the  bank  will  be  able  to 
realize  deferred  tax  assets  that  are 
dependent  upon  future  taxable  income 
will  be.highly  subjective. 

The  OCC  has  additional  concerns 
about  the  effect  of  these  changes  on 
banks  that  are  experiencing  financial 
difficulty.  Such  banks  often  have  net 
operating  loss  carryforwards.  As  a 
result,  these  troubled  institutions  could 
potentially  record  deferred  tax  assets 
under  FAS  109,  even  though  their 
realistic  prospectsTor  generating 
sufficient  future  taxable  income  are 
uncertain. 

As  a  troubled  bank’s  condition 
deteriorates,  it  is  less  likely  to  be  able 
to  realize  deferred  tax  assets  that  are 
dependent  upon  future  taxable  income. 
In  such  instances.  FAS  109  generally 
requires  the  bank  to  reduce  its  recorded 
net  deferred  tax  asset  by  increasing  the 
asset’s  valuation  allowance.  The  result 
is  a  charge  to  earnings  that  will  reduce 
the  bank’s  regulatory  capital  at  precisely 
the  time  it  needs  capital  the  most. 

The  CX]C  also  has  concerns  about 
deferred  tax  assets  of  consolidating 
institutions.  When  one  bank  merges 
with  another,  its  ability  to  realize 
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deferred  tax  assets  that  are  dependent 
upon  future  taxable  income  becomes 
more  uncertain.  In  acquisitions 
structured  as  taxable  asset  purchases 
under  the  federal  tax  code,  any  net 
operating  loss  carryforwards  available  to 
the  acquired  bank  before  the  purchase 
are  generally  extinguished.  In  an 
acquisition  or  change  in  control  that 
qualifies  as  a  tax-frm  reorganization,  the 
tax  code  generally  limits  the  net 
operating  loss  carryforwards  of  the 
acquired  bank  that  can  be  used  by  the 
acquiring  bank.  These  tax  rules  may 
make  the  ultimate  realization  of 
deferred  tax  assets  more  uncertain. 

These  concerns  led  the  OCC  and  the 
other  agencies  to  direct  the  institutions 
they  supervise  to  delay  adopting  FAS 
109  for  regulatory  reporting  purposes 
until  the  agencies  had  determined  the 
appropriate  regulatory  reporting  and 
capital  treatment. 

FFIEC  Request  for  Comment 

On  August  3, 1992,  the  agencies, 
under  the  auspices  of  the  Federal 
Financial  Institutions  Examination 
Council  (FFIEC),  requested  public 
comment  (57  FR  34135)  on  four 
alternative  approaches  for  the  regulatory 
reporting  and  the  regulatory  capital 
treatments  of  deferred  tax  assets  of 
depository  institutions.  The  four 
alternatives  were  (1)  to  adopt  FAS  10? 
for  regulatory  reporting  and  capital 
calculations,  (2)  to  adopt  most 
provisions  of  FAS  109,  but  limit  the 
amount  of  reported  deferred  tax  assets 
for  regulatory  reporting  and  capital 
calculations  to  the  amount  allowed 
under  the  carryback  approach,  (3)  to 
adopt  FAS  109,  but  limit  banks’  ability 
to  recognize  deferred  tax  assets  for 
regulatory  reporting  and  capital 
calculations,  and  (4)  to  adopt  FAS  109 
for  regulatory  reporting  and  adopt  one 
of  the  limits  for  regulatory  capital 
calculations. 

In  the  request  for  comment,  the  FFIEC 
indicated  that,  while  no  final  decision 
would  be  made  until  all  comments  were 
received,  they  would  prefer  the  second 
alternative.  The  FFIEC  indicated  they 
would  prefer  to  adopt  most  provisions 
of  FAS  109,  but  limit  the  recognition  of 
deferred  tax  assets  for  regulatory 
reporting  and  capital  calculations  to  the 
amount  allowed  under  the  carryback 
approach,  which  would  be  consistent 
with  FDIC  and  CXHC  policy  at  that  time. 
This  approach  would  not  allow 
depository  institutions  to  report 
deferred  tax  assets  that  are  dependent 
upon  future  taxable  income  as  assets  in 
the  Call  Report.  These  assets,  therefore, 
would  be  excluded  from  calculations  of 
regulatory  capital. 


The  FFIEC  requested  comment  on 
which  of  the  four  alternative 
approaches,  or  any  other  approach, 
would  be  appropriate.  They  also 
requested  comment  on  whether  some 
deferred  tax  assets  possess 
characteristics  that  could  alleviate  their 
concerns,  and  what  criteria  could 
distinguish  institutions  that  are  likely  to 
be  able  to  realize  net  deferred  tax  assets 
that  are  dependent  upon  future  taxable 
income.  The  request  included  a  third 
question  about  whether  it  would  be 
appropriate  to  grandfather  certain 
deferred  tax  assets  for  state  member 
banks  and  savings  associations  if  the 
approach  adopted  was  more 
conservative  than  existing  GAAP. 

The  FFIEC  received  198  comments  in 
response  to  its  request.  The  comments 
were  primarily  h'om  banks,  thrifts  and 
holding  companies.  The  FFIEC  carefully 
reviewed  these  comments.  Many 
commenters  did  not  explicitly  address 
the  specific  questions  in  the  request  for 
comment,  but  did  so  indirectly. 

The  vast  majority  of  the  commenters 
indicated  that  they  believe  there  are 
strong  reasons  to  adopt  FAS  109  for 
regulatory  reporting  and  for  calculating 
regulatory  capital.  Many  commenters 
asserted  that  deferred  tax  assets  that  are 
dependent  upon  future  taxable  income 
are  valuable  assets,  particularly  for 
healthy  institutions  that  are  likely  to 
realize  these  assets.  The  commenters 
stated  that  FAS  109  provides  criteria  to 
measure  deferred  tax  assets,  and  thereby 
distinguish  institutions  that  will  be  able 
to  realize  such  assets.  Further,  the 
commenters  asserted  that,  in 
recommending  the  carryback  approach, 
the  agencies  effectively  were  proposing 
a  liquidation  value  approach  to  deferred 
tax  assets.  The  commenters  found  this 
approach  inconsistent  with  the  going 
concern  concept  used  in  measuring 
other  assets  and  liabilities. 

Commenters  noted  that  tax  laws  have 
changed  significantly  since  the  OCC  and 
FDIC  policies  were  developed. 
Beginning  in  1994,  losses  attributable  to 
bad  debts  will  be  able  to  be  carried 
forward  15,  rather  than  5  years,  for 
federal  income  tax  purposes.  Extending 
the  carryforward  period  increases  the 
likelihood  that  carryforwards  will  be 
realized.  Commenters  also  pointed  out 
that  changes  in  tax  laws  that  require 
some  banking  organizations  to  deduct 
charge-offs  (rather  than  their  provisions 
for  loan  losses)  mean  that  even  strong 
banking  organizations  may  have  large 
amounts  of  deferred  tax  assets  that  are 
dependent  upon  future  taxable  income. 
The  carryback  approach  would  not 
allow  these  institutions  to  recognize 
those  assets. 


Commenters  expressed  concern  that 
adopting  the  carryback  approach  would 
create  a  difference  between  GAAP  and 
regulatory  reporting.  Such  a  difference, 
they  said,  would  create  an  additional 
reporting  burden  for  institutions. 
Commenters  questioned  whether 
banking  organizations  would  be  able  to 
compete  equally  with  finance 
companies  and  other  organizations  if 
the  carryback  approach  were  adopted. 

Some  commenters  indicated  that  they 
preferred  the  fourth  alternative  of 
allowing  net  deferred  tax  assets  that  are 
dependent  upon  future  taxable  income 
to  be  reported  in  the  Call  Report,  but 
limiting  the  amount  of  such  assets  that 
could  included  in  regulatory  capital. 
This  approach,  they  said,  would  be 
consistent  with  GAAP,  and  would 
address  the  supervisory  concerns 
relating  to  regulatory  capital. 

II.  Proposal  ^ 

'The  OCC  and  the  other  agencies 
believe  that  many  of  the  comments 
received  have  merit.  Many  financially 
sound  banks  will  have  net  deferred  tax 
assets  arising  h'om  deductible  temporary 
differences  that  exceed  their  taxable 
temporary  difierences  and  the  bank’s 
carryback  potential.  Under  the 
carryback  approach,  the  banks  could  not 
record  those  assets.  Yet,  it  is  highly 
likely  that  many  banks  will  actually 
realize  these  assets.  Therefore,  the 
agencies  believe  that  banks  should  be 
able  to  recognize  some  amount  of  net 
deferred  tax  assets  that  are  dependent 
upon  future  taxable  income. 

The  OCC  and  the  other  agencies, 
however,  continue  to  be  concerned 
about  the  realizability  of  certain 
deferred  tax  assets,  llie  agencies  are 
concerned  because  estimating  future 
taxable  income,  particularly  beyond  the 
near  term,  is  very  subjective.  Inaccurate  ' 
estimates  could  cause  a  bank  to 
overstate  its  deferred  tax  assets  and  its 
capital  position.  Allowing  banks  to 
recognize  significant  amounts  of  assets 
that  are  based  on  subjective  estimates 
could  pose  a  risk  to  the  deposit 
insurance  funds.  As  a  result,  the 
agencies  propose  to  retain  some  limit  on 
deferred  tax  assets  that  are  dependent 
upon  future  taxable  income. 

The  OCC  and  the  other  agencies  are 
primarily  concerned  with  the  impact 
that  deferred  tax  assets  that  are 
dependent  upon  future  taxable  income 
have  on  regulatory  capital.  ’Therefore, 
the  agencies  believe  their  supervisory 
concehis  can  be  adequately  addressed 
by  limiting  the  amount  of  such  assets 
that  may  included  in  regulatory 
capital.  This  approach  maintains 
consistency  between  GAAP  and 
regulatory  reporting.  The  agencies  also 
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believe  this  approach  minimizes 
additional  reporting  burden  on 
depository  institutions. 

Accordingly,  after  careful 
consideration  of  the  comments  received, 
the  FFIEC  instructed  banks  and  savings 
associations  to  adopt  FAS  109  for 
reporting  in  bank  Call  Reports  and 
Thrift  Financial  Reports  beginning  in 
the  first  quarter  of  1993  (or  the 
beginning  of  their  first  fiscal  year 
thereafter,  if  later).  The  FFIEC  also 
recommended  that  the  agencies  amend 
their  capital  adequacy  rales  to  limit  the 
amount  of  deferred  tax  assets  that  may 
be  used  to  meet  regulatory  capital 
requirements. 

Based  on  the  FFIEC’s 
recommendations,  the  OCC  is  proposing 
to  limit  the  amount  of  deferred  tax 
assets  that  are  dependent  upon  future 
taxable  income  which  may  be  included 
in  a  i^tional  bank’s  Tier  1  capital  to  the 
lesser  of: 

(1)  the  amount  of  deferred  tax  assets 
that  is  expected  to  be  realized  within 
one  year  of  the  quarter-end  report  date, 
based  on  a  national  bank’s  estimate  of 
future  taxable  income  for  that  year  (not 
including  tax  carryforwards  expected  to 
be  used  and  existing  temporary 
difierences  expected  to  reverse),  or 

(2)  10  percent  of  Tier  1  capital  before 
the  deduction  of  any  disallowed 
purchased  mortgage  servicing  rights, 
purchased  credit  card  relationships,  and 
deferred  tax  assets. 

To  determine  the  limit,  the  OCC 
proposes  that  national  banks  should 
assume  that  all  temporary  difierences 
fully  reverse.  Also,  estimates  of  future 
taxable  income  should  include  the  effect 
of  tax  planning  strategies  the  bank  is 
planning  to  implement  within  one  year 
of  the  quarter-end  report  date.  Except 
for  these  provisions  and  the  one-year 
limit  for  projecting  future  taxable 
income,  national  banks  should  follow 
FAS  109  in  determining  capital 
adequacy. 

The  OCC  does  not  propose  to  limit 
deferred  tax  assets  that  can  be  realized 
from  taxes  paid  in  prior  carryback  years 
and  from  future  reversals  of  existing 
taxable  temporary  differences.  Any  net 
deferred  tax  assets,  included  in  bank 
Call  Reports  in  accordance  with  FAS 
109,  over  the  proposed  limitation 
should  be  deducted  from  Tier  1  capital, 
from  total  assets,  and  from  risk- 
weighted  assets  in  calculating  regulatory 
capital.  Deferred  tax  assets  that  are 
included  in  regulatory  capital  continue 
to  be  assigned  a  risk  weight  of  100 
percent. 

Consistent  with  the  recommendations 
of  the  FFIEC,  FAS  109  and  longstanding 
policy  of  the  CXX  and  the  other 
agencies,  the  OCC  proposes  that  the 


capital  limit  be  determined  separately 
for  each  national  bank.  Under  this 
“separate  entity”  method,  a  national 
bank  subsidiary  of  a  holding  company 
(together  with  its  consolidated 
subsidiaries)  is  treated  as  a  separate 
taxpayer,  rather  than  as  part  of  the 
holding  company  group.  The  bank’s 
income  taxes,  therefore,  are  calculated 
as  if  it  were  a  separate  taxpayer. 

In  some  cases,  a  national  bank’s 
holding  company  may  not  be  able  to 
ensure  that  the  bank  will  be  reimbursed 
for  tax  benefits  from  its  potential 
carryback  of  net  operating  losses  or  tax 
credits.  In  these  cases,  the  bank  should 
limit  the  carryback  potential  it  considers 
when  calculating  the  capital  limit  on 
deferred  tax  assets  to  the  amount  it 
could  reasonably  expect  to  have 
refunded  ^  its  parent. 

The  OCCf  presses  that  the  capital 
limit  should  be  determined  on  a  tax 
jurisdiction-by-tax  jurisdiction  basis. 
That  is  to  say,  any  excess  over  the  limit 
that  applies  in  one  jurisdiction  (e.g., 
federal)  may  not  be  used  to  increase  the 
amount  of  the  limit  for  other 
jurisdictions  (e.g.,  state).  This  position  is 
the  same  as  the  FAS  109  requirement 
that  deferred  tax  assets  and  related 
amounts  be  determined  separately  for 
each  tax  jurisdiction. 

The  proposed  approach  allows  banks 
to  include  in  regulatory  capital  deferred 
tax  assets  that  are  realizable  based  on 
the  their  estimate  of  taxable  income 
during  the  next  year.  The  OCC  is 
proposing  this  one-year  limit  because, 
in  general,  national  banks’  projections 
up  to  12  months  into  the  future  are 
generally  reliable.  However,  the  OCC 
believes  the  reliability  of  such 
projections  decreases  significantly  for 
periods  farther  in  the  future. 

The  proposal  further  limits  deferred 
tax  assets  that  are  dependent  upon 
future  taxable  income  to  10  percent  of 
Tier  1  capital.  This  proposal  reflects  the 
OCC’s  belief  that  such  assets  should  not 
make  up  a  large  portion  of  a  national 
bank’s  capital  base  because  they  are  less 
than  certain  to  be  realized  and  typically 
cannot  be  sold  apart  from  the  bank. 

Questions  for  Comment 

While  the  OCC  is  seeking  public 
comment  on  all  aspects  of  its  proposal 
for  the  regulatory  reporting  and 
regulatory  capital  treatment  of  deferred 
tax  assets,  it  is  seeking  specific 
comment  on  the  following  questions. 

(1)  Previous  GAAP,  as  set  forth  in 
APB  Opinion  No.  16,  “Business 
Combinations”  (APB  16),  adju.sts  the 
reported  value  of  an  asset  (other  than 
goodwill)  acquired  in  a  purchase 
business  combination  to  reflect  the  tax 
effect  of  the  difference  between  the 


asset’s  market  or  appraised  value  and  its 
tax  basis.  FAS  109  changes  this 
treatment  by  requiring  assets  acquired 
in  a  purchase  business  combination  to 
be  recorded  at  their  fair  value  and  the 
related  tax  effect  of  the  difference 
between  the  book  and  tax  basis  to  be 
recorded  separately  in  a  deferred  tax 
account. 

Under  FAS  109,  assets  acquired  in 
nontaxable  purchase  business 
combinations,  including  identifiable 
intangible  assets  (e.g.,  core  deposit 
intangibles),  will  be  recorded  at  higher 
amounts  than  previous  accounting 
standards  would  require  for  the  same 
transaction.  This  increase  in  intangible 
assets  is  offset  by  an  equal  increase  in 
deferred  tax  liabilities  (or  decrease  in 
deferred  tax  assets).  Some  of  these 
additional  intangible  assets  may  not 
qualify  for  inclusion  in  regulatory 
capital.  Because  such  nonqualifying 
intangible  assets  must  be  deducted  from 
regulatory  capital,  institutions  acquiring 
such  assets  may  have  to  reflect  a  lower 
amount  of  regulatory  capital  after 
deducting  these  intangibles  than  they 
would  have  under  previous  accounting 
standards  for  the  same  transaction,  even 
though  there  is  no  additional  risk  to 
capital. 

The  OCC  is  considering  allowing 
banks  to  not  deduct  the  additional 
amounts  of  identifiable  intangible  assets 
that  have  been  acquired  in  nontaxable 
purchase  business  combinations  and 
that  must  be  recorded  under  FAS  109 
when  computing  regulatory  capital.  The 
OCC  seeks  comment  on  this  approach 
and  whether  any  other  provisions  of 
FAS  109  suggest  any  difi^erent  regulatory 
capital  treatment. 

(2)  Is  the  10  percent  of  Tier  1  capital 
limit  an  appropriate  limit?  Is  this 
secondary  limit  necessary? 

(3)  Are  there  other  ways  to  reduce  the 
potential  burden  associated  with 
implementing  this  proposal?  Will  the 
limitation,  as  proposed,  be  difficult  to 
implement?  If  so.  please  describe 
implementatipn'\x)ncerns  and  ways  to 
remedy  them  without  jeopardizing  a 
bank’s  safety  and  soundness. 

III.  Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
regulatjon  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly,  a 
regulatory  flexibility  analysis  is  not 
required. 

When  considered  with  the  recent 
change  in  the  reporting  of  deferred  tax 
assets  in  the  Call  Report,  this  proposed 
rule  is  likely  to  permit  a  somewhat 
greater  amount  of  such  assets  to  be 
included  in  the  calculation  of  regulatory 
capital.  However,  this  change  would  not 
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have  a  significant  impact  on  banks  of 
any  size. 

IV.  Executive  Order  12866 

It  has  been  determined  that  this 
document  is  not  a  significant  regulatory 
action.  In  conjunction  with  the  recent 
change  in  the  reporting  of  deferred  tax 
assets  in  the  Call  Report,  the  proposed 
rule  could  permit  more  deferred  tax 
assets  to  be  included  in  regulatory 
capital.  As  a  result,  this  proposed  rule 
should  generally  have  a  positive  effect 
on  national  banks.  However,  the 
proposed  changes  should  not  result  in  a 
significant  increase  in  the  aggregate  Tier 
1  capital  of  national  banks. 

Authority  and  Issuance 

For  the  reasons  set  out  in  the 
preamble,  appendix  A  of  title  12. 
chapter  I,  part  3  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  set  forth  below. 

PART  3— MINIMUM  CAPITAL  RATIOS: 
ISSUANCE  OF  DIRECTIVES 

1.  The  authority  citation  for  part  3 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  93a,  161, 1818, 
1828(n),  1828  note,  1831n  note,  3907  and 
3909. 

2.  In  appendix  A,  section  1, 
paragraphs  (c)(9)  through  (c)(28)  are 
redesignated  as  paragraphs  (c)(10)  * 
through  (c)(29)  and  a  new  paragraph 
(c)(9)  is  added  to  read  as  follows: 

Appendix'A — Risk-Based  Capital 
Guidelines 

***** 

Section  1,  Purpose,  Applicability  of 
Guidelines,  and  Definitions. 

***** 

(c)  *  *  • 

(9)  Deferred  tax  assets  mean  the  tax 
consequences  attributable  to  tax 
carryforwards  and  deductible  temporary 
differences.  Tax  carryforwards  are 
deductions  or  credits  that  cannot  be 
used  for  tax  purposes  during  the  current 
period,  but  which  can  be  carried 
forward  to  reduce  taxable  income  or 
taxes  payable  in  a  future  period,  or 
periods.  Temporary  differences  are 
financial  events  or  transactions  that  are 
recognized  in  one  period  for  financial 
statement  purposes,  but  are  recognized 
in  another  period,  or  periods,  for 
income  tax  purposes.  Deductible 
temporary  differences  are  temporary 
differences  that  result  in  a  reduction  of 
taxable  income  in  a  future  period,  or 
periods. 

***** 

3.  In  appendix  A,  section  2,  paragraph 
(c)(1)  is  revised,  new  paragraph 


headings  are  added  to  paragraphs  (c)(2) 
and  (c)(3),  and  the  introductory  text  of 
paragraph  (c)(3)  is  revised  to  read  as 
follows: 

Appendix  A — Risk-Based  Capital 
Guidelines 

***** 

Section  2.  Components  of  Capital. 

***** 

(c)*  •  * 

(1)  Deductions  From  Tier  1  Capital. 
The  following  items  are  deducted  horn 
Tier  1  capital  before  the  Tier  2  portion 
of  the  calculation  is  made: 

(1)  All  goodwill  subject  to  the 
transition  rules  contained  in  section 
4(a)(l)(ii)  of  this  appendix  A; 

(ii)  Other  intangible  assets,  except  as 
provided  in  section  2(c)(2)  of  this 
appendix  A;  and 

(iii)  Deferred  tax  assets  that  are 
dependent  upon  future  taxable  income, 
which  exceed  the  lesser  of  either:*^ 

(A)  The  amount  of  deferred  tax  assets 
that  the  bank  expects  to  realize  within 
one  year  of  the  quarter-end  report  date, 
based  on  its  estimate  of  future  taxable 
income  for  that  year;*"  or 

(B)  10%  of  Tier  1  capital  net  of 
goodwill  and  other  disallowed  . 
intangible  asset.s. 

(2)  Qualifying  Intangible  Assets.  *  *  * 

***** 

(3)  Deductions  From  Total  Capital. 
The  following  terms  are  deducted  from 
total  capital: 

***** 

Dated;  November  2, 1993. 

Eugene  A.  Ludwig, 

Comptroller  of  the  Currency. 

IFR  Doc.  93-31131  Filed  12-22-93;  8:45  am) 
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The  amount  of  deferred  lax  assets  that  can  be 
realized  from  taxes  paid  in  prior  carryback  years 
and  from  future  reversals  of  existing  taxable 
temporary  differences  generally  would  not  be 
deducted  from  capital.  However,  the  amount  of 
carryback  potential  a  bank  may  consider  in 
calculating  the  capital  limit  on  deferred  tax  assets 
may  not  exceed  the  amount  that  the  bank  could 
reasonably  expect  to  have  refunded  by  its  parent 
holding  company. 

Estimated  future  taxable  income  should  not 
include  net  operating  loss  carryforwards  to  be  used 
during  that  year  or  the  ainount  of  existing 
temporary  differences  expected  to  reverse  within 
the  year.  Such  projections  should  include  the 
estimated  effect  of  tax  planning  strategies  that  the 
bank  expects  to  implement  during  the  year. 


FARM  CREDIT  ADMINISTRATION 
12  CFR  Parts  611, 618,  and  620 
RIN  3052-AB42 

Organization;  General  Provisions; 
Disclosure  to  Shareholders 

AGENCY:  Farm  Credit  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Farm  Credit 
Administration  (FCA),  by  the  Farm 
Credit  Administration  Board  (Board), 
issues  a  proposed  rule  that  would 
amend  the  director  compensation 
regulations  to  reflect  changes  to  the 
Farm  Credit  Act  of  1971  (Act)  made  by 
the  Farm  Credit  Banks  and  Associations 
Safety  and  Soundness  Act  of  1992  (1992 
Amendments)  and  to  address  concerns 
raised  by  Farm  Credit  Banks  and  FCA 
regarding  the  current  annual  report 
disclosure  rules  for  director  and  senior 
officer  compensation  and  reimbursable 
expenses.  The  proposed  rule  would 
include  an  annual  adjustment  procedure 
for  the  bank  director  compensation 
ceiling  and  would  also  establish  an 
approval  process  for  exceeding  the 
statutory  limitation.  These  changes  are 
being  proposed  in  order  to  comply  with 
the  requirements  of  the  1992 
Amendments. 

Also,  the  proposed  rule  would  require 
written  policies  on  reimbursement  of 
travel,  subsistence,  and  other  related 
expenses  for  directors,  officers,  and 
employees  of  all  Farm  Credit 
institutions.  In  connection  with  this 
action,  the  proposed  rule  would 
eliminate  the  requirement  for  individual 
disclosure  of  reimbursable  expenses 
paid  to  bank  directors  and  require  that 
the  aggregate  of  expenses  reimbursed  to 
the  boards  of  directors  of  each  Farm 
Credit  institution  be  disclosed.  By 
proposing  these  changes,  the  FCA  Board 
desires  to  reduce  the  burden  that  may 
inadvertently  be  imposed  on  some 
banks  that  would  have  to  provide 
extensive  additional  disclosures  to  fully 
explain  necessary  and  reasonable 
expenses  reimbursed  to  individual 
directors. 

Finally,  the  proposed  rule  would 
amend  the  requirements  for  disclosure 
of  senior  officer  compensation  in 
accordance  with  section  514  of  the  1992 
Amendments.  The  FCA  Board  believes 
that  adopting  more  detailed  disclosure 
requirements,  such  as  those  imposed  on 
commercial  banks,  for  senior  officers  of 
Farm  Credit  institutions,  would 
accomplish  the  objectives  set  forth  in 
section  514. 

DATES:  Written  comments  must  be 
received  on  or  before  January  24, 1994. 
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ADDRESSES:  CommMits  may  be  mailed 
or  delivered  (in  triplicate)  to  Patricia  W. 
DiMuzio.  Di^sion  Director.  Regulation 
Development  Division,  Office  of 
Examination,  1501  Farm  Credit  Drive, 
McLean.  VA  22102-5090.  Copies  of  all 
communications  received  will  be 
available  for  examination  by  interested 
parties  in  the  Regulation  Development 
Division.  Farm  Qedit  Administration. 
FOR  FURTHER  INFORMATION  CONTACT: 

Laurie  A.  Rea,  Policy  Analyst.  Regulation 
Development  Division,  Office  of 
Examination,  Farm  Credit  Administration, 
McLean.  VA  22102-5090,  (703)  883-4498, 
TDD  (703)  883-4444, 
or 

E.  Strickland.  Senior  Attorney, 

Regulatory  Operations  Division.  Office  of 
General  tinsel.  Farm  Credit 
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SUPPLEMENTARY  MFORMAT10N: 

I.  Overview 

The  Farm  Credit  Administration's 
(FCA)  need  to  comply  with  the  Farm 
Oedit  Banks  and  Associations  Safety 
and  Soundness  Act  of  1992  (1992 
Amendments)  and  other  issues  raised  by 
Farm  Oedit  Banks  and  identified  by 
FC^  concerning  existing  director  and 
senior  officer  compensation  and 
disclosure  regulations  prompted  the 
FCA  to  initiate  a  project  to  amend  its 
regulatory  guidance  in  this  area.  The 
1992  Amendments  raised  the  maximum 
limit  on  compensation  for  bank 
directors  to  S20.000  per  year,  adjusted 
annually  to  reflect  changes  in  the 
0)nsumer  Price  Index  (^1)  for  all  urban 
consumers  published  by  the  Bureau  of 
Labor  Statistics.  The  1992  Amendments 
also  provided  FCA  with  the  authority  to 
waive  the  limitation  under  exceptional 
circumstances,  as  determined  in 
accordance  with  regulations 
promulgated  by  the  FCA. 

When  §  611.400  was  previously 
amended  (57  FR  43393,  September  21, 
1992),  The  Farm  Credit  Council  (FCC) 
commented  on  behalf  of  its  membership 
and  objected  to  disclosure  of 
reimbursable  expenses.  The  FCC 
commented  that  no  other  Federal  bank 
regulatory  agency  currently  requires 
public  disclosure  of  the  amount  of 
expense  reimbursements  received  by 
directors.  Two  banks  endorsed  the 
FCC’s  comments  but  did  not  provide 
any  additional  suggestions.  These  were 
the  only  comments  received  on  the 
amendments  during  the  public 
comment  period.  The  FCA  Board 
determined  that  disclosure  of 
reimbursable  expenses  was  important 
because  these  expenses  are  often  a 
.signiflcant  component  of  overall 
director  costs  and  can,  in  some  cases. 


exceed  compensation.  Further,  the  FCA 
Board  determined  that  stockholders  of 
banks  should  be  afforded  the 
opportunity  to  review  reimbursable 
expenses  in  order  to  guard  against 
excessive  expenditures  by  directors.  The 
disclosure  requirement  is  consistent 
with  the  stockholders'  common-law 
right  to  inspect  the  corporation’s  books 
and  with  congressional  concern  over  the 
impact  of  director  costs  on  the  borrower. 

Subsequent  to  the  publication  of  the 
final  amendment  to  §611.400,  two 
banks  requested  that  FCA  rescind  the 
requirement  to  disclose  the 
reimbursable  expenses  paid  to  each 
bank  director.  One  bank  stated  that  the 
disclosure  requirement  results  in  an 
inequitable  treatment  due  to  the 
widespread  geographic  locations  of  its 
directors  relative  to  the  bank's 
headquarters  location.  The  bank 
explained  that  it  may  be  necessary  for 
directors  who  live  greater  distances 
from  the  bank  headquarters  or  directors 
who  serve  on  national  committees  to 
incur  greater  travel  expenses.  Thus,  an 
inequitable  implication  may  result  from 
the  individual  disclosure  brcause 
stockholders  would  not  have  a  full 
understanding  of  the  reasons  why  some 
directors  have  legitimately  higher 
reimbursable  expenses.  The  tenk 
suggested  in  its  letter  that  FCA  amend 
the  regulation  to  require  disclosure  of 
the  aggregate  reimbursable  expenses 
paid  to  the  directors  as  a  group,  rather 
than  individually.  Another  bank 
requested  that  FCA  reconsider  the 
requirements  of  §  611.400  because  of  the 
variation  in  expenses  due  to  the 
geographic  location  of  directors, 
committee  assignments,  and  other 
circumstances.  The  bank  also  reiterated 
comments  made  on  the  proposed 
amendments  to  §611.400  and  stated 
that  the  requirements  for  disclosure  of 
expenses  exceed  the  disclosure 
requirements  placed  on  other  flnancial 
institutions.  Thus,  the  bank  requested 
that  FCA  eliminate  the  expense 
disclosure  requirement  entirely.  As  a 
result  of  the  changes  made  by  the  1992 
Amendments  and  the  concerns  raised 
after  publication  of  the  final 
amendments,  the  FCA  Board  has 
reevaluated  the  issue  of  disclosure  of 
reimbursable  expenses. 

In  addition,  the  FCA  Board  has 
reconsidered  the  issue  of  senior  officer 
compensation.  In  section  514  of  the 
1992  Amendments,  Congress 
determined  that  disclosure  of 
compensation  paid  to  directors  and 
senior  officers  of  Farm  Credit 
institutions  provides  stockholders  with 
information  necessary  to  better  manage 
their  institutions.  Ckingress  directed  the 
FCA  to  ensure  that  the  information 


reported  by  Farm  Credit  institutions 
provides  stockholders  with  sufficient 
information  to  assist  them  in  making 
informed  decisions  regarding  the 
operation  of  their  institutions.  The  FCA  ^ 
Board  believes  that  adopting  more 
detailed  disclosure  requirements,  such 
as  those  imposed  on  commercial  banks, 
for  senior  officers  of  Farm  Credit 
institutions  would  accomplish 
(Congress'  objectives.  The  proposed 
regulation  would  require  institutions  to 
disclose  the  individual  compensation  of 
the  flve  highest  paid  senior  officers,  the 
total  compensation  paid  to  all  officers  as 
a  group,  and  a  description  of  the 
compensation  plans  of  the 
aforementioned  individuals.  These 
disclosures  would  provide  shareholders, 
investors,  Congress,  and  the  public  with 
the  necessary  information  to  assist  them 
in  evaluating  whether  senior  officer 
compensation  plans  approved  by  the 
Farm  Credit  institution  boards  are 
reasonable  and  appropriate  in  view  of  ^ 
the  financial  condition  and  performance 
of  the  institution.  Additionally,  the  FCA 
Board  believes  that  disclosure  of 
individual  senior  officer  compensation, 
along  with  an  explanation  of  the 
compensation  program,  would  aid 
readers  of  the  annual  report  in 
understanding  the  impaift  of  individual 
senior  officer  compensation  on 
operating  expenses  as  well  as  any 
signiflcant  compensation  fluctuations. 
Further,  the  proposed  regulation  would 
provide  shareholders,  investors. 
Congress,  and  the  public  with  uniform 
information  concerning  the 
compensation  of  Farm  Credit  institution 
senior  officers  similar  to  that  published 
by  other  CJovemment-sponsored 
enterprises. 

II.  Section-by-Section  Analysis 

A.  Section  6 J  1.400 — Compensation  of 
Bank  Board  Members 

The  bank  director  con^nsation 
regulation  that  became  effective  on 
January  29. 1993,  addressed  the 
maximum  level  of  compensation  that 
can  be  paid  to  bank  directors  and 
modified  the  disclosure  requirements. 
Existing  §611.400  eliminated  the  $200 
per  day  maximum  that  existed  in  the 
previous  regulation  and  raised  the 
director  compensation  ceiling  to  "limits 
established  by  the  Farm  Credit  Act  of 
1971,  as  amended.”  The  1992 
Amendments  replaced  the  $15,000  per 
year  cap  with  a  new  limitation  of 
$20,000  per  year,  annually  adjusted  to 
reflect  changes  in  the  Consumer  Price 
Index  (CPI)  for  all  urban  consumers 
published  by  the  Bureau  of  Labor 
Statistics. 
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In  response  to  the  1992  Amendments, 
the  FCA  Boerd  Issued  a  bookletter 
entitled  “Arniwal  Adiustment  ftecedirre 
for  the  Maximum  Amount  of  Director 
Compensatf  on**  (August  11, 1993), 
which  discusses  the  methodology  for 
adjusting  the  $20,000  per  year  Kmitstion 
on  director  compensation  to  reflect 
changes  in  the  CPT.  Proposed  §  611.400 
would  incorporate  this  methodology. 
FCA  studied  several  approaches  for 
determining  an  annua)  adjustment 
procedure  and  sought  a  method  that 
would  be  a  foir  representation  of  the 
actual  change  in  the  cost  of  living  over 
an  entire  year  and  that  would  be  easily 
understood  and  applied.  Proposed 
§  611.400(b)  would  require  that  the 
current  year's  maximum  bank  director 
compensation  be  determined  by 
adjusting  the  prior  year’s  maximum 
compensatioii  level  by  the  prior  3reer‘s 
annual  average  percentage  change  in  the 
CPi  for  all  urban  consumers.  For 
example,  the  1994  statutory  maximum 
bank  director  compensation  can  be 
determined  as  follows:  1994  Maximum 
Compensation=1993  Maximum 
Compensation  multiplied  by  (the 
Annual  Avnrage  1993  CPI  divided  1^ 
the  Annual  Average  1992  CPI).  For  mote 
information,  the  annual  average  CPIs  for 
all  urban  consumers  can  be  found  in 
publications  by  the  United  States  ** 
Department  of  Labor,  Bureau  of  Labor 
Statistics,  Division  of  Consumer  Prices 
and  Price. Indexes,  and  in  the  Economic 
Indicators,  published  by  the  United 
States  Government  Printing  Office,  as 
well  as  in  several  othw  puUicatkms. 

Proposed  §611.400(c)  would  address 
FCA's  statutory  authority  to  estaUish 
regulations  to  waive  the  limitation  on 
bank  director  compensation  set  by 
section  4.21  td'  the  Act.  Prior  to 
developing  the  prc^>osed  rule.  FCA 
identified  certain  excepCkma) 
circumstances  in  which  it  might  be 
appropriate  to  consicler  granting  a 
waiver  of  the  statutory  limitation,  such 
as  merger  or  significant  fecial 
assignments  to  an  individual  or  board 
committee.  FCA  also  nxmsidered 
whether  the  statutory  limit  would  need 
to  be  frequently  waived  due  to  the 
changing  structure  of  the  System.  The 
FCA  Board  believes  that  circumstances 
may  arise  when  a  waiver  of  the  statutory 
limitation,  within  reason,  is  justified. 
Nevertheless,  the  FCA  Board  believes 
that  the  need  to  waive  the  statutory 
limitation  on  bank  director 
compensation  should  be  rare,  as  the  ' 
periodic  adjustment  procedure  was 
instituted  to  ensure  that  the  limitation 
on  bank  director  compensation  remains 
fair  and  reasonable,  llte  FCA  Boerd  else 
believes  that  the  responsibility  to  justify 


the  need  to  exceed  the  ceiling  should  be 
left  with  the  bank. 

The  FCA  Boerd  believes  thsi  the 
decision  as  to  vdwtber  s  winver  of  the 
statutmy  benk  directed  compensation 
limitation  is  warranted  should  be  made 
on  a  case-by-case  basis.  The 
circumstances  that  may  necessitate  a 
waiver  of  the  ceiling  are  intended  by 
statute  to  be  **exception8l.**  Developing 
8  regulaticm  that  captures  ell 
excefrtional  instances  that  may  truly 
warrant  a  waiver  of  the  statutory 
maximum  is  not  practicable.  There  may 
be  circumstances  in  which  it  would  be 
appropriate  to  exceed  the  compensation 
ceiling  that  may  be  overlooked  in  such 
a  regulation.  Furthermore, 
circumstartces  identified  in  the 
regulation  that  would  ordinarily  warrant 
the  ceiling  to  be  exceeded  may  not 
always,  due  to  the  particular 
circumstances,  justify  an  exception  to 
the  ceiling. 

The  proposed  regulation  would 
require  a  bank  to  provide  the  FCA 
Chairman  with  a  written  request  for 
approval  to  exceed  the  statutory 
limitaticm  before  di^ursing  any  funds. 
The  request  must  include  an 
explanation  of  the  exceptional 
circumstancefs)  that  the  bank  believes 
necessitates  a  waiver,  and  justification 
of  the  amount  each  bank  director  would 
receive  based  on  the  extraordinary 
amount  of  time  and  service  devoted  to 
the  bank’s  business.  Further,  under  the 
proposed  regulation,  the  FCA  would  not 
grant  a  waiver  that  allows  a  bank  to  pay 
any  director  in  excess  of  25  percent 
more  than  the  statutmy  maximum 
compensation  as  adjusted  by  the  CPI. 
Congress  set  a  maximum  limit  on  benk 
director  compensation  to  ertsure  that 
borrowers/stockholders  are  not 
burdened  with  excessive  director  costs. 
The  FCA  believes  that  the  authority  to 
waive  the  compensation  ceiling  in 
exceptional  circumstances  was  not 
intended  by  Congress  to  be  a  means  to 
grant  unlimited  director  compensation. 
Nevertheless,  the  FCA  believes  that  a 
reasonable  level  of  additional 
ccrnipensation  beyond  the  sfatutcHy 
limitation  should  be  provided  in 
recognition  of  the  heavy  burdens  placed 
on  directors  as  a  result  of  excep^onal 
circumstances.  The  FCA  would  respond 
to  any  such  request  within  30  days  of 
receipt  of  all  the  informatiof}  required 
by  the  regulation  and  any  additional 
information  that  may  be'requesfed  by 
the  FCA. 

Finally,  the  proposed  regulation 
would  remove  the  provisions  for 
payment  of  reimbursable  expenses  from 
§611.400  and  place  those  requirements 
in  the  proposed  anwndment  to 
§  618.8270,  Travel,  swbstslence,  and 


other  related  aixpaasea,  whkdi  are 
covered  under  part  618 — Canenl 
Provisioiis,  and  are  appticabie  to  all 
Farm  Credit  institutions. 

B.  Section  618 B27Q— Travel, 
Subsistence,  and  Other  Belated 
Expenses 

Existing  §  611.400  requires  that  A* 
amount  id  reimbursement  to  eerdk 
director  for  travel,  subsistoice.  and 
other  related  expenses  must  be 
disclosed  separately  bom  the  amount  of 
compensation  received.  The  abjective  of 
the  rule  was  to  ensure  full  diaclosuie  of 
director  compensation  and  expenses 
and  promote  director  account^lity  to 
sbar^olders.  The  regulation  was  not 
intended  to  be  burdensome  or 
prejudicial  against  directors  who  travel 
greater  distances  to  board  meetings; 
rather,  the  intent  was  to  capture 
reimbursable  expenses  that  represent  a 
significant  portion  of  overall  director 
costs.  Therefore,  in  order  to  reduce  the 
perceived  inequities  and  maintain  an 
effective  oversight  mechanism  for 
monitoring  variations  in  director 
expenses,  the  proposed  regulation 
would  strengthen  the  regulatory 
framework  regarding  policy  formulation 
and  remove  the  requirement  for 
individual  disclosure  of  bank  director 
reimbursable  expenses. 

Existing  §618.8270  requires 
institutions  to  establish  a  travel  policy, 
but  does  not  contnn  detailed  guidance 
as  to  what  thoee  policies  roust  cover. 
Therefore,  proposed  §618.8270  would 
combine  and  strengthen  the 
requirements  (d  the  existiiig  §§611.400 
and  618.8270.  and  provide  one 
regulation  that  governs  the  travel  and 
other  reimburs^Ie  expenses  im 
directors,  officers,  and  employees  of  aR 
institutions.  Proposed  §  618.8270  would 
require  each  Farm  Ctedit  institution  to 
establish  writtm  policies  regarding 
travel,  subsistence,  and  other  rela^ 
expenses.  Additioneily,  the  proposed 
rule  would  require  all  Farm  Credit 
institutions  to  devekip  guidelines  and 
set  specific  Hmrtations  that  ensure 
expenses  being  reimbursed  to  directors, 
officers,  and  employees  are  necessary 
and  appropriate  for  coirducting  official 
duties. 

The  proposed  rule  would  require  the 
institution’s  pxdicies  to  address  the 
following  areas;  (1)  Authorized 
pui-poses  for  which  reimbui*sement  of 
travel,  subsistence,  and  other  related 
expenses  naay  be  made;  (2)  guid^nies 
and  limitations  (m  reimbursement  for 
such  items  as  modes  of  transportation, 
mileage  rates  m  use  of  p»sonal 
vehicles,  per  diem  allowances, 
including  maxiroums  or  limitaticns  on 
lodging,  meals,  and  incideatal  expenses. 
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and  telephone  calls,  and  any  other 
miscellaneous  expenses:  (3) 
circumstances,  if  any,  under  which 
reimbursement  of  expenses  of  spouses 
or  others  may  be  made  in  connection 
with  institution  activities  or  functions; 
and  (4)  reimbursement  procedures, 
including  required  documentation  for 
reimbursement  and  the  timing  and 
frequency  for  adjusting  any  rates  or 
limitations  set  on  the  reimbursement  of 
expenses. 

Additionally,  the  regulatory 
requirements  would  be  strengthened  by 
requiring  institutions  to  have  their 
internal  auditors  review  the  records 
maintained  in  accordance  with 
§618.8270  to  determine  if  the  policies 
are  being  consistently  followed  by  all 
individuals.  The  proposed  rule  would 
require  the  compliance  review  to  be 
conducted  at  least  annually,  with  the 
results  reported  to  the  institution’s 
board  audit  committee  or  full  board,  if 
the  board  does  not  have  an  audit 
committee. 

C.  Section  620. 5(i) — Compensation  of 
Directors  and  Senior  Officers 

1.  ^rector  Compensation 

The  disclosure  requirements  in  the 
proposed  regulation  remain  largely 
unchanged  from  the  existing  regulation. 
The  proposed  regulation  would  add  a 
requirement  that  if  any  of  the  bank’s 
directors  are  granted  a  waiver  of  the 
maximum  bank  director  compensation 
level  set  by  section  4.21  of  the  Act,  the 
exceptional  circumstances  allowing  the 
waiver  must  be  disclosed. 

2.  Senior  Officer  Compensation 

Existing  §  620.5(i)(2)  requires  an 
institution  to  disclose  the  aggregate 
amount  of  compensation  paid  during 
the  last  fiscal  year  to  all  senior  officers 
as  a  group,  stating  the  number  of 
persons  in  the  group  without  naming 
them.  At  a  minimum,  the  aggregate 
amount  must  include  the  five  highest 
paid  officers,  whether  or  not  designated 
as  a  senior  officer  by  the  institution’s 
board.  In  addition,  a  statement  is 
required  that  the  total  coippensation 
during  the  last  fiscal  year  paid  to  any 
officer  included  in  the  aggregate  amount 
that  exceeds  $50,000  is  available  to 
shareholders  upon  request.  The  FCA 
Board  continues  to  believe  that  this  tyf>e 
of  information  is  necessary  to  make 
informed  decisions  regarding  an 
institution  and  that  it  should  be 
disclosed  and  made  available  to 
shareholders.  However,  for  the  reasons 
previously  stated,  the  FCA  Board 
believes  that  disclosure  of  senior  officer 
compensation  in  the  aggregate  does  not 
provide  shareholders  with  sufficient 


information  to  determine  whether 
compensation  is  reasonable. 

Therefore,  the  proposed  regulation 
would  require  institutions  to  disclose 
the  individual  compensation  of  the  five 
highest  paid  senior  officers,  the  total 
compensation  paid  to  all  officers  as  a 
group,  and  a  description  of  the 
compensation  plans  of  the 
aforementioned  individuals.  While  the 
differences  in  the  number  of  senior  and 
other  officers  between  small  and  large 
institutions  varies,  the  FCA  Board 
believes  that  uniform  disclosures 
between  institutions,  regardless  of  size, 
are  important  for  comparison  purposes. 
Disclosing  the  individual  compensation 
of  the  five  highest  paid  senior  officers, 
as  well  as  all  officers  as  a  group,  would 
provide  stockholders  with  a  more 
complete  portrayal  of  the  costs  of  the 
institution’s  management.  These 
disclosures  wqpld  be  comparable  to  the 
disclosure  requirements  placed  on 
senior  officers  of  commercial  banks.  For 
example,  the  Federal  Deposit  Insurance 
Corporation  requires  compensation 
disclosures  on  an  individual  and  a 
group  basis  (12  CFR  335.212),  as  well  as 
a  discussion  of  any  compensation 
program  and  compensation  plans. 

Specifically,  the  proposed  regulation 
would  require  Farm  Credit  institutions 
to  disclose  the  total  amount  of 
compensation  paid  and  the  amount  of 
each  component  of  compensation  paid 
to  each  of  the  five  highest  compen.sated 
senior  officers,  naming  each  individual 
and  his/her  position  or  title.  At  a 
minimum,  disclosure  is  required  for  the 
five  highest  compensated  officers, 
whether  or  not  designated  as  a  senior 
officer  by  the  board.  Each  Farm  Credit 
institution  would  also  be  required  to 
disclose  the  aggregate  amount  of 
compensation  paid  and  the  components 
of  compensation  paid  to  all  officers  as 
a  group,  stating  the  number  of  officers 
in  the  group  without  naming  them. 
Finally,  the  disclosure  would  include  a 
description  of  all  plans  pursuant  to 
which  cash  or  noncash  compensation 
was  paid  or  distributed  during  the  last 
fiscal  year,  or  is  proposed  to  be  paid  or 
distributed  in  the  future  for  performance 
during  the  last  fiscal  year  to  the 
aforementioned  individuals.  The 
proposed  regulation  would  define 
compensation  as  annual  salary,  cash 
bonuses,  deferred  compensation,  vested 
pen.sion  benefits  (unless  the  plan  is 
made  available  to  all  employees  on  the 
same  basis),  and  any  other  noncash 
compiensation. 

The  current  disclosure  of  aggregate 
compensation,  by  itself,  does  not  fully 
explain  the  reason  for  individual  senior 
officer  compensation  levels  and  large 
fluctuations  in  total  compensation. 


Large  fluctuations  can  result,  in  part, 
from  incentive  payments  made  to  senior 
officers  based  on  the  institution’s 
performance,  and  these  incentive 
programs  are  not  fully  explained 
through  the  existing  disclosure 
requirements.  The  more  descriptive 
disclosures  in  the  proposed  rule  are 
intended  to  provide  stockholders  with 
adequate  information  to  hold  the 
institution’s  board  of  directors 
accountable  for  justifying  the 
reasonableness  of  compensation  levels 
paid  to  its  senior  officers.  Additionally, 
these  proposed  disclosure  requirements 
are  intended  to  achieve  Congress’ 
objective  of  providing  Farm  Credit 
institution  stockholders  with  sufficient 
meaningful  information  to  make 
informed  decisions  regarding  their 
institutions. 

3.  Travel,  Subsistence,  and  Other 
Related  Expenses 

The  FCA  Board  has  reconsidered  the 
disclosure  requirements  regarding 
reimbursable  expenses  for  the  reasons 
previously  explained.  The  FCA  Board, 
however,  maintains  its  original 
intention  of  providing  shareholders 
with  a  mechanism  to  identify  and 
respond  to  unreasonable  expenses  and 
variances  in  expenses  reimbursed  to 
directors.  The  current  requirement  for 
individual  bank  director  disclosure  of 
reimbursable  expenses  may  be  unduly 
burdensome  for  some  banks  in  light  of 
the  additional  disclosures  that  may  be 
needed  to  provide  a  meaningful  and 
accurate  portrayal  of  expenses  being 
reimbursed  to  each  individual  bank 
director.  Because  reimbursable  expenses 
continue  to  be  a  significant  portion  of 
director  costs  and,  in  some  cases,  can 
exceed  compensation,  some  type  of 
disclosure  of  expenses  is  still  warranted. 
The  FCA  Board  continues  to  believe  that 
disclosure  provides  shareholders  with 
information  to  make  informed  decisions 
about  the  directors  they  elect  and  about 
the  institution’s  oparations.  In  addition, 
the  existing  disclosur'h  regulation  for 
reimbursable  expenses  only  applies  to 
bank  directors.  The  FCA  Board  believes 
that  all  Farm  Credit  institution  directors 
and  senior  officers  are  an  integral  part 
of  the  System’s  management  and 
should,  in  most  instances,  be  placed 
under  the  same  scrutiny. 

Proposed  §  618.8270  would  require 
that  the  policy  adopted  by  each  Farm 
Credit  institution,  as  it  applies  to 
directors  and  senior  officers,  be 
discussed  in  the  annual  report.  The  FCA 
Board  is  proposing  this  requirement  in  * 
order  to  provide  shareholders  with 
information  that  would  assist  them  in 
determining  whether  the  expenses  being 
reimbursed  to  the  management  of  their 


Federal  Register  /  VoL  S8,  No  24S  /  Tliiiradey,  Decjember  23»  1993  i  Piaposed  Rules  6S073 


institutian  are  reaaoaabla  Tbe  propceed 
regulation  would  also  iwpiiivo  Perm 
Credit  institDtums  to  provide 
skareksMsrs  wkhi  iafareiolian  as  to 
where  Iha^  coold  racaavoa  copy  at  the 
policy.  Although  shareholden/ 
borrowers  may  be  hesitant  to  request 
information  about  a  particular  director 
or  senior  o^ccr.  they  mmy  be  less 
hesitant  to  request  a  gene^  policy. 

Proposed  §620.5fi)(3)  would  reqeire 
disclosure  oi  the  aggr^ate  aaiount 
rermimrsod  to  each  Farm  Credit 
institution  board  of  diracUns,  rather 
than  indhridual  bank  directars,  for 
travel,  subsistence,  and  other  n^ed 
expenses.  Additionally,  the  proposed 
regulation  would  fs^vide  shaceholdara 
information  on  dewdoping  tren^  fay 
requoring  a  3~year  his&^  of  aggregate 
expenses  reimbursed  to  the  board  of 
directens. 

TW  FCA  BcMurd  believes  that 
disclosure  of  the  3^e»  trend  of  the 
aggregate  expenses  leimbrnsed  la  boards 
of  directors  and  a  discussion  of  the 
institutiem's  travel:  policy  sbould 
provide  shareholdm  with  mformatiosi 
to  assist  them  in  evahaatiag  the 
reasonableness  of  management 
expenses.  These  disdosmes  are 
intend^  in:  pact,  to  provide 
shardKdders  with  additional  insighi 
mto  the  efficicHcy  of  the  institaCum’s 
operatioiia.  Further,  because  directors 
are  account^ le  to  the  sharebolders  as 
their  represeatativea  in  a  Farm  Credit 
institution,  the  sfaanhokiers  are  in  the 
best  position  to  assess  and  govern  the 
use  of  the  institution’s  funds. 

Proposed  §&lS.h27&  wowld  require 
Farm  Credit  insthutkxii  boards  to  adopt 
policies  governing  travel,  subsisteuce, 
and  other  related  exp>enses  for  all 
employees  as  well  as  directors  aiMl 
senior  officers.  However,  U  should  be 
noted  that  the  disclosure  requirements 
would  only  relate  to  the  directors  and 
senior  officers  of  the  institutions.  The 
FCA  Board  believes  that  monitoring  the 
experts^  reimbursed  to  emptc^reos  ia 
the  responsibility  of  management. 

List  of  Subjects 

'12CFBPart611 

Agriculture,  Banks,  banking,  Rural 
areas. 

12  CFR  Part  618 

Agriculture,  Archives  and  records, 
BenlU,.  baakiag,  Insuraaee,  Reporting 
and  recordkeeping  requirements.  Rural 
areas.  Technic^  assisteace. 

12  CFR  Part  &2& 

Accounting,  Agriculture.  Banks, 
banking.  Reporting  and  rvconfteeprng 
requirements.  Rural  areas. 


For  the  reasons  stated  lit  the 
preamble,  ports  &1'1, 618,  md  62&  of 
chapter  W,  title  IZ  of  the  Cbde  of 
Federal  Regulations  are  proposedtobe 
amended  to  read  as  fatUjws; 

PART  611— ORGANIZATION 

1.  The  authority  citation  for  part  611 
continues  to  read  as  follows: 

Avthwky;  Secs.  1.3, 1.13,  Z.0,  Z.1(k  3il, 
3.21,  4.12,  4.15,  5.*,  5.17, 7.»-7.13, 

8.5(e)  of  the  Fann  Crodh  Act;  12  UlS£.  2011, 
2021. 2071,  2091.  2131. 314>a.  2183,  2203, 
2243. 2344. 2252, 2270a-2279f-1, 2279aa- 
5(ekaecs. 411  andSlZoCPuh.  L  100-233, 

101  Stat.  1568. 1638;  secs.  409  and  414  of 
Pub.  L.  100-399, 102  Staf.  989. 1003  and 
1004. 

Subport  D— Rule*  for  Compensation  of 
Boertf  Members 

2.  Section  611.400  ie  revised  to  read 
as  follows: 

§611.400  Compensation  of  bank  board 
nrembers. 

(al  Farm  Credit  System  banks  am 
authorized  to  pay  and  reasonable 
compensation  to  directors  for  services 
performed  in  an  official  capacity  at  a 
rate  not  to  exceed  the  level  established 
in  section.  4.Z1  of  the  Farm  Credit  Act 
of  1971,  as.  aoiended,  unless  the  FCA 
determines  that  stich  level  adversely 
affects  the  safety  and  soundness  of  the 
institutioo. 

Qik]  The  bank  director  compensation, 
level  established  in  section  4.21  of  the 
Act  shall  be  adjusted  to  reflect  changes 
in  the  Consumer  Price  Index  fCPU  fw  all 
urban  consumers,  as  published  by  fha 
Bureau  of  Labor  Statistics,  in  the 
following  ntanaer:  Current  year’s 
maxiiRirm  contpensation^Prior  year’s 
maximum  cosapensatioa  adjusted  by  the 
prior  year’s  annual  average  percent 
change  in  the  CPI  for  all  urban 
consumers. 

(c)  A  waiver  of  die  compensation 
limitation  prescribed  1:^  section  4.21  of 
the  Act  may  be  granted  under 
exceptional  circumstances  as  approved 
on  a  case-by-case  basis  by  the  FCA.  The 
request  for  a  waiver  approval  shall 
precede  any  payments  by  the  bank  to  its 
directors}  tlrat  exceed  the  maximum 
limitation  determined  in  paragraph  (b) 
of  this  section.  A  bank  seeking  a  waiver 
shell  provide  the  FCA  Chairmen^  with  a 
written  request  their 

(1)  Describes  as»d  expleins  the 
exceptional  circurrrstanceisl  that  the 
bank  believes  necessitates  a  weiver  of 
secthm  4.21  of  the  Act; 

(2)  States  the  amount  and  the  terms 

and  cemditions  fif  any>  of  the  proposed 
compensation  level  foraaefa  ctircclor 
that  would  exceed  the_statutory  ' 


mamnutax  detarmhuwi  in  paragraph  (fa) 
of  this  section;  and 

(3)  Justifies  tbe  couapewatkm  level  of 
eac^  dtrodar  tha*  vraiikl  aaccaed  the 
statutory  liaitailioB  based  on  the 
extracudinary  time  and  service  they 
devoted  to  baidc  businaas.  The  FCA 
shall  not  groM  a  waiver  tbah  allows  a 
bank  to  pay  ny  dhtactes  in  esKesa  of  25 
percent  man  Ilian  the  statutory 
maximum  compensation  as  determinad 
in  paragraph  (fa)  of  tiiissactian. 

The  FCA  shafl  respond  fo  written 
requests  withns  30  ifays  of  receipt  of  the 
preceding  information  and  my  other 
information  requested  by  the  FCA. 

(d)  Each  b«Kik  board  s^ll  adopt  a 
written  policy  regarding  compensation 
of  bank  directors.  The  policy  dial) 
address,  at  a  minimum,  the  foRowhig 
areas: 

(1)  The  activities  or  fimetkms  for 
which  attendance  is  necessary  and 
appropriate  and  may  be  compensated, 
except  that  a  Fmiii  Credit  ^ntem  henk 
she))  not  compensate  any  dReefor  for 
rendering  services  on  behalf  of  any 
other  Farm  Credit  System  kisiitution  or 
a  cooperative  of  which  the  (firector  isa 
member,  or  for  performing  other 
assignments  of  a  nonofficief  aeture; 

(2)  The  metliodology  fordeterminnig 
eacli  director’s  rate  of  compensation; 
and 

(3)  The  exceptional  circumstances 
under  wkidi  the  board  would  seek  a 
waiver  of  the  statutory  limitation  on 
bank  director  compensation  for  any  of 
its  directors  and  any  limitations  or 
conditions  the  board  wislies  to  jdaca  on 
the  avallafafbty  of  such  waivers. 

fe)  Directors  may  also  be  reimbursed 
for  reasonable  travel,  sufasistenee,  and 
other  related  esxpenees  in  accordance 
with  tlie  reqwirenieiTts  of  $  618.8370  ol 
this  chapter. 

PART  618— GENERAL  PROVISIONS 

3.  The  authority  citation  for  part  618 
continues,  to  read  as  follows: 

AullMrity.  S«ea.  1.5. 1.11. 1.12. 2.2,  2.4. 
2.5,  2.12,  3.1,  3.7,  4.12,  4.13A.  4.25,  4.29, 5.9:, 
5.10. 5.1 7  of  the  Farm  Ciedit  Act;  12  U.S.C 
2013. 2019,  2020.  2073,  2075,  2076. 2093. 
2122,  2128. 2103,  2200.2211,  2218.  2243, 
2244,  2252. 

Subpart  F— Miecellaneous  Prowiskme 

4.  Section  618.6270  is  revised  to  read 
as  follows: 

§618.8270  Travak  subsistence,  and otftar 
related  expenses. 

(a)  Each  Farm  Credit  institution  board 
shall  develop  written  po£cie&  regarding 
the  reimbursement  of  travel, 
suhaistenca,  and  other  rafated  expenses 
to  its  directcKs,  officers,  and  an^pAoyaes. 
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The  policies  shall  address  the  following 
areas: 

(1)  Authorized  purposes  for  which 
reimbursement  of  travel,  subsistence, 
and  other  related  expenses  may  be 
made; 

(2)  Guidelines  and  limitations  on 
reimbursement  for  such  items  as; 

(i)  Modes  of  transportation; 

(ii)  Mileage  rates  for  use  of  personal 
vehicles; 

(iii)  Per  diem  allowances,  including 
maximums  or  limitations  on  lodging, 
meals,  and  incidental  expenses;  and 

(iv)  Telephone  calls  and  any  other 
miscellaneous  expenses. 

(3)  Circumstances,  if  any,  under 
which  reimbursement  of  expenses  of 
spouses  or  others  may  be  made  in 
connection  with  institution  activities  or 
functions;  and 

(4)  Reimbursement  procedures 
including  required  documentation  for 
reimbursement  and  the  timing  and 
frequency  for  adjusting  any  rates  or 
limitations  set  on  the  reimbursement  of 
expenses.  Required  documentation  shall 
include: 

(i)  The  activity  or  function  for  which 
the  director,  officer,  or  employee  is 
bei  ngcompensated ; 

(ii)  The  reason  the  attendance  of  the 
direcrtor,  ofTicer,  or  employee  (or  other 
individual)  is  necessary  and 
appropriate; 

(iii)  The  duration  of  the  stay  and  the 
location  of  such  activity  or  function; 
and 

(iv)  An  itemized  explanation  of  the 
expenses  claimed. 

(b)  Each  board  shall  ensure  that  the 
written  records  that  are  maintained  to 
document  the  expenses  paid  to 
directors,  officers,  and  employees  by  the 
institution  are  in  accordance  with  the 
policies  adopted  by  the  board  as 
required  in  paragraph  (a)  of  this  section. 
The  records  shall  be  in  such  detail  to 
enable  the  personnel  authorized  to 
process  reimbursements  to  verify  that 
the  amounts  being  reimbursed  are 
within  the  policy  guidelines  set  by  the 
hoard. 

(c)  Each  board  shall  require  a  review 
by  the  institution’s  internal  auditors  of 
the  records  maintained  pursuant  to 
paragraph  (b)  of  this  section  to 
determine  if  the  policies  are  being 
consistently  followed.  This  review  shall 
be  conducted  at  least  annually,  with  the 
results  reported  to  the  board  audit 
committee  or  full  board,  if  the  board 
does  not  have  an  audit  committee. 

PART  620— DISCLOSURE  TO 
SHAREHOLDERS 

S.  The  authority  citation  for  part  620 
continues  to  read  as  follows: 


Authority:  Secs.  5.17.  5.19, 8.11  of  the 
Farm  Credit  Act;  12  U.S.C  2252,  2254, 
2279aa-11;  sec.  424  of  Pub.  L.  100-233, 101 
Stat.  1568, 1656. 

6.  Section  620.5  is  amended  by 
revising  paragraph  (i)  to  read  as  follows: 

f  620.5  Contents  of  the  annual  report  to 
ahareholders. 

•  •  fk  •  • 

(i)  Compensation  of  directors  and 
senior  officers.  (1)  Director 
compensation.  Describe  the 
arrangements  under  which  directors  of 
the  institution  are  compensated  for  all 
services  as  a  director  (including  total 
cash  compensation  and  any  noncash 
compensation  that  exceeds  10  percent  of 
total  compensation)  and  state  the  total 
cash  compensation  paid  to  all  directors 
as  a  group  during  the  last  Fiscal  year.  If 
applicable,  describe  any  exceptional 
circumstances  under  which  a  waiver  of 
section  4.21  of  the  Act^vas  granted  by 
the  FCA.  For  each  director,  state: 

(1)  The  number  of  days  served  at 
board  meetings; 

(ii)  The  total  number  of  days  served 
in  other  official  activities; 

(iii)  The  total  compensation  paid  to 
each  director  during  the  last  fiscal  year. 

(2)  Senior  officer  compensation.  For 
the  purposes  of  this  paragraph, 
compensation  shall  include  annual 
salary',  cash  bonuses,  deferred 
compensation,  vested  pension  beneffts 
(unless  the  plan  is  made  available  to  all 
employees  on  the  same  basis),  and  any 
other  noncash  compensation  that 
exceeds  10  percent  of  total 
compensation  or  $25,000,  whichever  is 
less.  The  report  shall  disclose: 

(i)  The  total  amount  of  compensation 
paid  and  the  amount  of  each  component 
of  compensation  paid  to  the  five  highest 
compensated  senior  officers  or  the  five 
highe.st  compensated  officers,  whether 
or  not  designated  as  a  senior  officer  by 
the  board,  naming  each  individual  and 
his/her  position  or  title. 

(ii)  The  aggregate  amount  of 
compensation  paid  and  the  components 
of  compensation  paid  to  all  officers  as 

a  group,  stating  the  number  of  officers 
in  the  group  without  naming  them;  and 

(iii)  A  description  of  all  plans 
pursuant  to  which  cash  or  nonpash 
compensation  was  paid  or  distributed 
during  the  last  fiscal  year,  or  is 
proposed  to  be  paid  or  distributed  in  the 
future  for  performance  during  the  last 
fiscal  year,  to  those  individuals 
described  in  paragraphs  (i)(2)(i)  and 
(i)(2)(ii)  of  this  .section.  The  description 
of  each  plan  must  include,  but  not  be 
limited  to: 

(A)  A  summary  of  how  the  plan 
operates  and  who  is  covered  by  the 
plan;  ’ 


(B)  The  criteria  used  to  determine 
amounts  payable,  including  any 
performance  formula  or  measure; 

(C)  The  time  periods  over  which  the 
measurement  of  compensation  will  be 
determined; 

(D)  Payment  schedules; 

(E)  Any  material  amendments  to  the 
plan  during  the  last  fiscal  year; 

(F)  Amounts  paid  or  distributed 
pursuant  to  the  plan  to  the  named 
individuals  and  the  group  during  the 
last  fiscal  year,  less  any  amount  relating 
to  the  same  plan  that  previously  has 
been  disclosed  as  accrued;  and 

(G)  Amounts  accrued  pursuant  to  the 
plan  for  the  accounts  of  the  named 
individuals  and  the  group  during  the 
last  fiscal  year,  the  distribution  or 
unconditional  vesting  of  which  is  not 
subject  to  future  events. 

(iv)  The  annual  report  shall  include  a 
statement  that  disclosure  of  the  total 
compensation  paid  during  the  last  fiscal 
year  to  any  senior  officer  or  to  any  other 
officer  included  in  the  aggregate  whose 
compensation  exceeds  $50,000  is 
available  to  shareholders  upon  request. 

(3)  Travel,  subsistence,  and  other 
related  expenses. 

(i)  Briefly  describe  the  policy  adopted 
pursuant  to  §618.8270  of  this  chapter 
addressing  reimbursements  for  travel, 
subsistence,  and  other  related  expenses 
as  it  applies  to  directors  and  senior 
officers.  The  report  shall  include  a 
statement  that  ffie  policy  is  available  to 
shareholders  upon  request. 

(ii)  For  each  of  the  last  3  fiscal  years, 
state  the  aggregate  amount  of 
reimbursement  for  travel,  subsistence, 
and  other  related  expenses  for  all 
directors  as  a  group. 

*  *  •  •  • 

Dated:  December  16, 1993. 

Curtis  M.  Anderson, 

Secretary.  Farm  Credit  Administration  Board. 
IFR  Doc.  93-31282  Filed  12-22-93;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  230, 239,  270,  and  274 

[Release  Nos.  33-7036,  IC-19955,  File  No. 
S7-32-931 

RIN  3235-AFOO 

Exemption  for  Open-End  Management 
Investment  Companies  Issuing 
Multiple  Classes  of  Shares;  Disclosure 
by  Multiple  Class  and  Master-Feeder 
Funds 

AGENCY:  Securities  and  Exchange 
Commission. 
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ACTION:  Proposed  rule,  proposed 
amendments  to  rules  and  forms,  and 
request  for  comment. 

SUMMARY:  The  Commission  is  proposing 
for  public  comment  a  new  rule  and  an 
amendment  to  a  rule  under  the 
Investment  Company  Act  of  1940.  The 
new  rule  would  allow  open-end 
management  investment  companies 
("mutual  funds")  to  issue  multiple 
classes  of  voting  stock  representing 
interests  in  the  same  portfolio,  subject  to 
conditions  intended  to  prevent  investor 
confusion,  assure  fair  expense  allocation 
and  voting  rights,  and  prevent  conflicts 
of  interest  among  classes.  The  proposed 
rule  would  eliminate  the  need  for  funds 
issuing  multiple  classes  to  apply  for 
exemptions.  The  proposed  rule 
amendment  would  clarify  how  the 
requirements  for  approval  of  certain 
distribution  arrangements  would  apply 
to  funds  with  multiple  classes  of  shares. 
Finally,  the  Commission  is  proposing 
for  public  comment  amendments  to 
rules  under  the  Investment  Company 
Act  and  the  Securities  Act  of  1933, 
amendments  to  the  form  for  registration 
statements  of  open-end  investment 
companies,  and  amendments  to  related  - 
forms.  These  amendments  would 
establish  disclosure  requirements  for 
prospectuses,  advertisements,  andsales 
literature  of  multiple  class  funds,  as 
well  as  of  "master-feeder”  funds,  which 
present  many  of  the  same  disclosure 
is.sues  as  multiple  class  funds.  These 
disclosure  amendments  are  intended  to 
address  concerns  about  the  complexity 
of  sales  and  service  charges  of  these 
funds. 

OATES:  Comments  must  be  received  on 
or  before  February  22, 1994. 

ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.,  Stop 
6-9,  Washington,  DC  20549.  All 
comment  letters  should  refer  to  File  No. 
S7-32-93.  All  comments  received  will 
be  available  for  public  inspection  and 
copying  in  the  Commission’s  Public 
Reference  Room,  450  Fifth  Street,  NW., 
Washington,  DC  20549. 

FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  rule  18f-3  and  amendments 
to  rule  12b-l,  Roseanne  Harford,  Senior 
Counsel,  or  Diane  C.  Blizzard,  Assistant 
Director,  Office  of  Regulatory  Policy, 
(202)  272-2048,  regarding  proposed 
disclosure  and  reporting  requirements, 
James  M.  Curtis,  Senior  Counsel,  OfHce 
of  Investment  Company  Regulation, 

(202)  504-2406,  or  Robert  G.  Bagnall, 
Assistant  Chief,  Office  of  Regulatory 
Policy,  (202)  272-3042,  and  regarding 
changes  to  Form  N-SAR,  Lawrence  A. 


Friend,  Chief  Accountant,  Office  of 
Disclosure  and  Review,  (202)  272-2106, 
all  at  the  Division  of  Investment 
Management,  Securities  and  Exchange 
Commission,  Mail  Stop  10-6, 450  Fifth 
Street,  NW.,  Washington,  EXD  20549. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  today  is  requesting  public 
comment  on  proposed  rule  18f-3  (17 
CFR  270.18f-3l,  and  related 
amendments  to  rule  12b-l  |17  CFR 
270.12b-l),  both  under  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80aJ 
("Investment  Company  Act”  or  "Act”). 
The  Commission  is  requesting  public 
comment  on  proposed  amendments  to 
rule  34b-l  under  the  Investment 
Company  Act  (17  CFR  270.34b-ll,  rules 
134,  and  482  (17  CFR  230.134,  and  482] 
under  the  Securities  Act  of  1933 
("Securities  Act”)  (15  U.S.C.  77a-77aa], 
and  Forms  N-lA  (17  CFR  239.15A, 
274.11A),  N-14  (17  CFR  239.23],  and  N- 
SAR  (17  CFR  274.101].  The  Commission 
also  is  requesting  public  comment  on  a 
revision  to  amendments  to  rule  482  that 
were  proposed  for  public  comment 
earlier  this  year  relating  to  "off-the- 
page”  prospectuses.!  These  proposals 
would  implement  a  recommendation 
made  in  the  report  issued  last  year  by 
the  Division  of  Investment  Management 
("Division”),  Protecting  Investors:  A 
Half  Century  of  Investment  Company 
Regulation  ("Protecting  Investors 
Report”),  Chapter  8,  The  Sale  of  Open- 
End  Investment  Company  Shares.^ 

It  is  likely  that  further  multiple  class 
exempt! ve  applications  will  be  received 
and  reviewed  pending  further  action  on 
these  proposals.  These  applications  will 
continue  to  be  reviewed  on  the  same 
basis  as  previous  multiple  class 
applications  and  should  not  request 
relief  based  on  these  proposals. 
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EXECUTIVE  SUMMARY 

Since  1985,  the  Commission  has 
issued  over  90  orders  allowing  funds  to 
issue  multiple  classes.  The  orders 
impose  as  many  as  20  conditions 
intended  to  ensure  that  multiple  class 
funds  do  not  present  the  investor 
protection  concerns  that  section  18  of 
the  Investment  Company  Act  was 
designed  to  address.  Among  other 
things,  the  conditions  limit  class 
differences,  subject  to  oversight  by  a 
fund’s  board  of  directors. 

The  Commission  is  proposing  rule 
18f-3  under  the  Investment  Company 
Act,  which  would  permit  funds  to  issue 
multiple  classes  of  shares  without  the 
need  to  seek  exemptive  orders  from  the 
Commission.  The  rule  would  require 
certain  differences  in  the  rights  and 
obligations  of  different  classes,  permit 
certain  other  difterences  among  classes, 
specify  the  matters  on  which  class 
voting  is  required,  and  prescribe  how 
income  and  expenses  must  be  allocated. 
The  rule  also  would  delineate  the 
responsibilities  of  the  board  of  directors. 
Finally,  the  rule  would  permit,  but  not 
require,  different  classes  to  have 
different  exchange  privileges  and 
conversion  rights.  A  related  amendment 
to  rule  12b-l  would  clarify  that  a  rule 
12b-l  plan  must  treat  each  class 
separately  and  require  separate  director 
and  shareholder  approval.  Rule  18f-3 
would  simplify  the  process  for  issuing 
multiple  classes  and,  by  eliminating  the 
need  for  funds  to  apply  for  exemptive 
orders,  save  time  and  reduce  expenses. 
It  also  would  reduce  the  Commission’s 
burden  of  reviewing  the  applications. 

Over  the  past  few  years,  a  number  of 
fund  sponsors  have  adopted  a 
distribution  arrangement  designed  to 
achieve  the  business  goals  of  multiple 
class  funds  without  the  need  to  obtain 
Commission  relief  under  section  18. 
This  "master-feeder”  arrangement 
contemplates  the  use  of  a  two-tier 
structure  in  which  one  fund  invests  in 
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another  fund.^  Although  master-feeder 
structiires  are  functionally  similar  to 
multiple  class  funds,  they  do  not  need 
exemptive  relief  and  are  currently 
subject  to  dilferont  disclosure 
requirements. 

Proposed  disclosure  amendments 
would  apply  to  both  multiple  class  and 
feeder  funds.  Prospectuses  would  be 
required  to  include  a  prominent  legend 
following  the  fee  table  providing 
information  regarding  the  availability  of 
any  other  classes  or  feeder  funds  not 
offered  in  that  prospe(;lus.  If  any  classes 
or  feeder  funds  are  oRered  or  made 
available  through  the  same  broker, 
dealer,  bank,  or  other  financial 
intermediary  and  permit  investors  to 
choose  among  alternative  arrangements 
for  sales  and  related  diarges  (for 
example  “dual  distribution"  classes),  a 
prospectus  for  any  of  those  classes  or 
feeder  funds  would  be  required  to 
provide  foil  cross-disclosure  about  the 
others  in  response  to  Items  2  through  9 
of  Form  N-1  A.  If  more  than  one  class 
or  feeder  fond  is  offered  in  a  prospectus, 
or  if  there  is  cross-disclosure  ^mut 
another  class  or  feeder  fond,  the 
prospectus  would  be  required  to  discuss 
the  differences  among  those  classes  or 
feeder  funds  and  include  a  line  graph 
comparing  the  hypothetical  value  of 
holdings  of  those  classes  or  feeder  funds 
upon  r^emption  at  the  end  of  each  year 
during  a  ten  year  period.  These 
requirements  should  help  investors 
determine  and  compare  the  expenses 
they  may  pay  and  the  return  they  may 
receive  under  various  circumstances. 

Proposed  amendments  to  advertising 
and  sales  literature  disclosure 
requirements  are  similar  to  the 
prospectus  proposals.  Multiple  class 
and  master-feeder  funds  would  be 
required  to  include  a  legend  in 
advertising  and  sales  literature  similar 
to  the  proposed  legend  following  the  fee 
table  in  the  prospectus.  An  amendment 
to  rule  482  would  require  multiple  class 
and  master-feeder  fond  advertising  that 
contains  performance  figures  to  include, 
with  equal  prominence,  the 
performance  of  all  classes  and  feeder 
funds  that  are  subject  to  the  cross¬ 
disclosure  requirement.  Another 
amendment  to  rule  482  would  require 
advertisements  to  provide  long-term 
return  information  for  a  fond's  portfolio 
even  if  that  information  does  n^  exist 
for  the  class  or  feeder  fond  that  is  the 
subject  of  the  advertisement. 

The  proposal  would  revise  the 
recently  proposed  amendments  to  rule 


^  Mastsr-faeder  funds  ara  ofien  raferred  to  as 
“core  and  feeder"  or  “hub  and  spoke"  funds:  "Hub 
a  S|Xike"  is  a  registered  service  mark  of  Signature 
Financial  Group,  Inc. 


482  to  delete  those  amendments* 
prohibition  on  the  use  of  off-the-page 
prospectuses  (advertisements  containing 
an  order  form)  by  multiple  class  and 
master-feeder  fonds.  As  re-proposed, 
those  amendments  to  rule  462  would 
permit  multiple  class  fonds  and  feeder 
funds  to  use  off-the-page  prospectuses. 

I.  Backgn*und 

Many  mutual  funds  issue  more  than 
one  class  of  shares  representing  interests 
in  the  same  portfolio  of  securities.  Some 
of  these  funds  use  different  classes  to 
offer  investors  a  choice  of  methods  for 
paying  for  the  costs  of  selling  fond 
shares.  These  fonds  typically  offer  a 
class  with  a  front-end  sales  load  «  and  a 
low  distribution  fees  (or  no  such  fee) 
and  a  class  with  a  higher  distribution 
fee  and  a  contingent  deferred  sales  load 
('‘CDSL").»  The  latter  arrangement  is 
codimonly  called  a  "spread  load."  A 
spread  load  class  also  may  feature  an 
automatic  conversion  of  its  shares  for 
shares  in  a  class  with  a  lower 
distribution  fee  after  a  specified  period.' 
More  recently,  some  fonds  have  been 
offering  a  third  class  with  a  so-called 
"level  load."  which  class  bears  a 
relatively  high  distribution  fee  but  no 
front-end  load  or  CDSL.b 

Many  fonds  issue  different  classes  in 
order  to  use  different  channels  of 
distribution  and  to  reach  different 
investor  markets.  These  fonds  typically 
target  different  investor  markets, 
offering  each  a  separate  class  with  an 


*  A  front-«n<l  sales  load  is  a  charge  paid  by  the 
investor  at  the  time  of  purchase. 

*  A  distribntion  fee  is  a  charge  to  fend  assets  that 
may  be  used  to  pay  certain  distribution  expenses  in 
accordance  with  nile  12b-l.  17  CFR  270.12b-l. 
Such  fees  often  are  referred  to  as  “mle  12b-l  fees." 

«  See,  e.g„  Ptitnam  Adjustable  Rate  U.S. 
Government  Fund,  Investment  Company  Act 
Release  Nos.  18637  (Mar.  30, 1992),  57  FR  11639 
(Notice  of  Application)  and  18676  (Apr.  24, 1992), 
51  SEC  Docket  799  (Order).  A  CDSL  is  a  sales 
charge  that  is  assessed  when  shares  are  redeemed. 

It  generally  declines  over  time  and  is  designed  to 
recover  any  distribution  costs  that  have  not  yet  been 
recovered  from  the  distribution  fees.  To  impose  a 
CDSL,  hinds  request  exemptions  from  sections 
2(a)(32).  2(a)(35).  and  22(d)  of  the  Act  |15  U.S.C. 
80a-2(a)(32),  -2(aK35),  and  -22(d)l  and  mle  22c- 
1(17  CFR  270.22C-1).  See  e.g..  Smith  Barney  Equity 
Funds,  Investment  Company  Act  Release  Nos. 

19005  (Oct.  7, 1992),  57  FR  47156,  47158  (Notice 
of  Application)  and  19079  (Nov.  3. 1992),  52  SEC 
Docket  3640  (Order). 

rThe  Commission's  orders  require  that  such 
conversions  occur  on  the  basis  of  the  relative  net 
asset  values  of  the  classes  and  not  involve  any  load 
or  other  fee.  See,  e.g..  Colonial  Advanced  Strategies 
Cold  Tnist,  Investment  Company  Act  Release  Nos. 
18650  (Apr.  10, 1992),  57  FR  13780, 13785  (Notice 
of  Application)  and  18692  (May  6, 1991).  SI  SEC 
DockM  896  (Order). 

"See,  e.g.,  PaineWebber  America  Fund, 
Investment  Company  Act  Release  Noe.  18756  (|une 
4. 1992),  S7  FR  25093, 25094  (Notice  of 
Application)  and  18820  ()uae  30. 1992).  51  SEC 
Drcket  1844  (Order). 


arrangement  for  shareholder  services  or 
a  distribution  plan  that  is  tailored  to 
that  market. »  For  example,  these  fonds 
may  create  a  separate  class  or  classes  for 
financial  institutions  that  invest  on 
behalf  of  their  customers,  such  as  banks, 
pension  plans,  and  insurance 
companies.  The  institutions  already 
may  provide  certain  services  to  th^ 
customers  (e.g.,  maintaining  clioot 
records,  processing  purchaM  orders, 
and  responding  to  customer 
inquiries),  lo  Multiple  classes  allow 
fonds  to  design  classes  with  fees  and 
services  that  complement  those  of  the 
institutions.  In  some  cases,  the  same 
fond  may  offer  both  classes  designed  for 
different  distribution  channels  and 
classes  providing  a  choice  of  methods 
for  paying  distribution  costs,  n 
Because  institutions  investing  for 
their  own  accoimt  may  need  less  service 
than  retail  investors  participating 
directly  or  through  intermediaries, 
fonds  may  offer  them  a  separate  class 
with  reduced  fees  and  sales  loads.  On 


"See,  e.g.,  SEI  Liquid  Ass«t  Trust  Investmeat 
Company  Act  Release  Nos.  17878  (Nov.  27.  1990), 

55  FR  49967, 49968  (Notice  of  Application)  and 
17915  (Dec.  24, 1990),  47  SEC  Docket  2014  (Order); 
Cenlerland  Fund,  bivestinent  Company  Act  Release 
Nos.  18508  ()an.  30.  1992).  57  FR  4662, 4663 
(Notice  of  Application)  and  18566  (Feb.  25.  1992). 
50  SEC  Docket  1909  (Order).  Shareholder  services 
may  inchide  establishing  «>d  maintaining  customer 
accounts  and  records,  providing  periodic  account 
statements,  arranging  for  bank  wires,  processing 
divided  payments,  forwarding  fund 
communications  (such  as  proxies,  shareholder 
reports  and  dividend,  distribution,  and  tax  notices), 
answering  routine  customer  inquiries,  and  assisting 
with  changes  in  dividend  options.  Distribution 
services  may  include  advertising  and  marketing, 
sales  support  services,  and  preparing,  printing,  and 
mailing  sales  literature,  prospectuses,  and  otim 
reports  to  prospective  investors.  The  scope  of 
“shareholder  services”  in  this  context  may  differ 
from  that  of  the  term  "service  fee"  in  the  rule  on 
maximum  mutual  hmds  sales  charges  of  the 
National  Association  of  Securities  Dealers.  Inc. 
(“NASD").  NASD,  Rules  of  Fair  Practice,  Art.  IH, 
section  26(b)(9).  That  term  "is  not  intended  to 
include  transfer  agent,  custodian, or  similar  fees"  or 
"charges  for  the  maintenance  of  records, 
recordkeeping  and  related  costs.”  NASD  Notice  to 
Members  No.  93-12  (Feb.  1^93). 

u>  Fiduciary  obligations  under  federal  banking  or 
pension  laws  may  restrict  an  institution's  ability  to 
invest  customer  accounts  in  shares  of  funds  that 
impose  fees  for  services  the  institution  already 
provides.  See  12  CFR  9.12(a)  (restricting  bank 
Fiduciaries  from  accepting  shareholder  servicing 
fees).  See  also  Employee  Retirement  Income 
Security  Act  section  406(aKi).  29  U.S.C.  1106(a)(1). 
Several  hinds  have  created  separate  classes  for 
institutions  depending  on  wh^her  they  have 
agency  or  custodial  relationships,  as  opposed  to 
fiduciary  relationships,  with  their  customers.  See, 
e.g..  The  Kent  Funds,  investment  Company  Act 
Release  Nos.  19033  (Oct.  15. 1992),  57  FR  48415 
(Notice  of  Applicatioa)  and  19094  (Nov.  12, 1992). 
52  SEC  Docket  3743  (Order). 

'  >  See,  e.g..  The  New  England  Funds.  Investment 
Company  Act  Release  Nos.  19067  (Oct.  28. 1992L 
57  FR  52663  (Notice  of  Application)  and  19118 
(Nov.  24. 1992).  52  SEC  Docket  4261  (Order). 

'  2  See,  e.g.,  PaineWebber,  supra  note  8.  57  FR  at 
25094. 
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the  other  hand,  individual  investors 
using  retail  brokers  may  have  greater 
service  needs  that  funds  may  meet  by 
offering  a  different  class  with  relatively 
higher  fees  and  loads. 

Investment  company  sponsors  seeking 
to  implement  multiple  class 
arrangements  have  asserted  that  the 
arrangements  offer  a  number  of  benefits. 
Multiple  classes  avoid  the  duplicative 
portfolio  and  fund  management  costs 
that  are  required  by  "clone  funds” 
and  thus  may  be  a  less  expensive 
alternative  to  the  creation  of  these 
funds.  Moreover,  multiple  classes  may 
enable  funds  to  attract  larger  asset  bases, 
which,  in  turn,  may  permit  them  to 
spread  fixed  costs  over  more  Shares, 
qualify  for  discounts  in  advisory  fees 
known  as  "breakpoints,”  and  otherwise 
experience  economies  of  scale,  all  of 
which  may  lower  per  share  fees  and 
expenses.14  Funds  also  have  maintained 
that  a  larger  asset  base  permits  greater 
portfolio  liquidity  and  diversification, 

The  issuance  of  multiple  classes 
implicates  sections  18(f)(1),  18(g),  and 
18(i)  of  the  Investment  Company  Act.’« 
Section  18(f)(1)  generally  makes  it 
unlawful  for  a  registered  open-end 
management  investment  company  to 
issue  any  class  of  "senior  security.” 
Section  18(g)  defines  senior  security  to 
include  any  stock  of  a  class  having  a 
priority  over  any  other  class  as  to 
distribution  of  assets  or  payment  of 
dividends.  Section  18(i)  requires  that 
every  share  of  stock  issued  by  a 
registered  management  investment 
company  be  voting  stock,  with  the  same 
voting  rights  as  every  other  outstanding 
voting  stock. 

The  issuance  of  multiple  classes  may 
conflict  with  section  18(f)(1)  because  a 
class  with  lower  expenses  will  have  a 
greater  net  asset  value  or  higher 
dividend  per  share  than  other  classes, 


>»CIone  funds  are  separate  funds  with  similar 
portfolios  but  different  distribution  or  service 
arrangements.  For  small  investor  markets,  clone 
funds  may  not  be  viable.  See,  e.g.,  Arch  Fund,  Inc., 
Investment  Company  Act  Release  Nos.  15489  (Dec. 
22, 1986),  SI  FR  51250,  51251  (Notice  of 
Application)  and  15532  (Jan.  13, 1987),  37  SEC 
Docket  568  (Order)  ("Applicants  believe  that  it 
would  be  inefficient,  and  in  some  instances 
economically  or  operationally  infeasible,  to 
organize  a  separate  investment  Portfolio  for  each 
class  of  New  Shares  created"). 

”  See,  e.g.,  G.T.  Global  Growth  Series,  Investment 
Company  Act  Release  Nos.  18961  (Sept.  17. 1992), 
57  FR  43992  (Notice  of  Application)  and  19022 
(Oct.  14, 1992),  52  SEC  Docket  2887  (Order). 

’■■'See.  e.g.,  MarketMaster  Tmst,  Investment 
Company  Act  Release  Nos.  17785  (Oct.  9, 1990),  $5 
FR  42136  (Notice  of  Application)  and  17838  (Nov. 

5, 1990),  47  SEC  Docket  1324  (Order). 

>“15  u  s  e.  80a-18(0(1).  (g).  (i). 

>>  Because  each  class  has  different  asset-based 
service  or  distribution  fees,  the  classes  have 
different  total  expenses  and,  thus,  different  net 
incomes.  Differences  in  net  income  may  be  reflected 


A  class  with  a  higher  net  asset  value 
may  be  considered  to  have  a  priority  as 
to  the  distribution  of  assets;  similarly,  a 
class  receiving  a  higher  dividend  may 
be  considered  to  have  a  priority  over 
classes  with  lower  dividends:  The 
issuance  of  multiple  classes  also  may 
conflict  with  section  18(i)  unless  each 
class  has  the  same  voting  rights.  i« 
Section  18  is,  to  a  large  extent,  designed 
to  prohibit  material  differences  among 
the  rights  of  shareholders  in  a  fund. 

This  section  implements  the  policy 
expressed  in  section  1(b)(3)  of  the 
Investment  Company  Act  of 
preventing  funds  flom  "issuling) 
securities  containing  inequitable  or 
discriminatory  provisions.”  Thus,  funds 
have  applied  for  exemptions  from  these 
sections  to  issue  multiple  classes. 

Section  18(f)(1)  was  intended  to 
protect  investors  from  certain  abuses 
associated  with  complex  investment 
company  capital  structures,  including 
excessive  leverage,  conflicts  of  interest 
among  classes,  and  investor 
confusion.2o  Section  18(i)  addresses 
certain  inequitable  and  discriminatory 
shareholder  voting  provisions  that  were 
associated  with  many  investment 
company  securities  before  the 
enactment  of  the  Investment  Company 
Act.2i  Multiple  class  funds  do  not 
involve  leverage  because  each  class 
represents  interests  in  the  same 
portfolio  of  investments  and  participates 
in  all  the  portfolio's  gains  and  losses. 
Multiple  class  funds,  however,  arguably 
could  implicate  the  other  concerns 
underlying  these  sections. 

The  issuance  of  classes  of  shares  with 
different  rights  and  obligations  may 
create  conflicts  among  those  classes.  For 
example,  it  may  not  be  clear  whether 
certain  expenses  appropriately  represent 
expenses  of  the  fund  or  expenses  of  a 
particular  class.  Voting  rights  may  be  of 
concern  in  multiple  class  funds  because 
each  class  pays  for  its  own  service  or 
distribution  arrangements  and  might 
approve  different  expenses  and  terms 
than  would  be  approved  by 
shareholders  who  do  not  pay  for  those 
arrangements.  In  such  a  case,  equal 


in  different  net  asset  values,  different  dividends,  or 
both. 

'"C/.  Comm,  on  Interstate  and  Foreign 
Commerce,  Investment  Company  Act  Amendments 
of  1970,  H.R.  Rep.  No.  1382,  91st  Cong.,  2d  Sess. 

28  (1970)  and  Comm,  on  Banking  and  Currency, 
Investment  C.ompany  Amendments  Act  of  1969,  S. 
Rep.  No.  184,  91st  Cong.,  1st  Sess.  38  (1969)  (both 
disctissing  the  need  to  clarify  section  18{i)  to  permit 
separate  voting  rights  foe  classes  of  shareholdOTS  in 
series  funds  when  their  interests  may  be  distinct). 

»'15U.S.C.80a-1  (b)(3). 

See  Investment  Trusts  and  Investment 
Companies:  Hearings  on  S.  3580  Before  a 
Subcomm.  of  the  Senate  Comm,  on  Banking  and 
Currency,  76ih  Cong.,  3d  Sess.  272-74, 1044  (1940). 

»>  Id.  at  265-75,  1025-37. 


shareholder  voting  could  be 
inappropriate.22  Fee  and  load  variations 
among  classes,  if  not  adequately 
disclosed,  also  may  confuse  investors 
and  make  comparisons  with  other  funds 
more  difficult. 

Since  1985,  the  Commission  has 
issued  over  90  exemptive  orders 
allowing  funds  to  issue  multiple 
classes.23  The  orders  impose  as  many  as 
20  conditions  intended  to  ensure  that 
multiple  class  funds  do  not  present  the 
investor  protection  concerns  that 
section  18  was  designed  to  address.24 
Among  other  things,  the  conditions 
limit  class  differences  and  subject  them 
to  oversight  by  the  fund's  board  of 
directors. 

An  exemptive  rule  would  simplify  the 
process  for  issuing  classes  and.  by 
eliminating  the  need  for  funds  to  apply 
for  orders,  save  time  and  reduce 
expenses.  It  also  would  reduce  the 
Commission's  burden  of  reviewing  the 
applications.  Therefore,  the  Commission 
is  proposing  such  a  rule,  which  is 
designed  to  streamline  the  conditions 
imposed  on  multiple  class  funds  while 
preserving  investor  protection.  The 
Commission  also  is  proposing 
amendments  to  rule  12b-l  to  clarify  its 
applications  to  multiple  class  funds. 
Finally,  the  Commission  is  proposing 
certain  related  disclosure  and  reporting 
requirements  that  would  apply  both  to 
multiple  class  funds  and  to  master- 
feeder  funds. 

Consistent  regulatory  treatment  of 
multiple  class  and  master-feeder  funds 
is  appropriate  because  of  certain 
similarities  between  them.  In  master- 
feeder  structures,  one  or  more  open-end 
management  investment  companies 
with  their  own  service  or  distribution 
arrangements  (the  "feeder  funds”)  hold 
as  their  only  investment  securities 
shares  of  a  single  open-end  management 
investment  company  (the  "master 
fund”)  that  has  the  same  investment 
objective  as  the  feeder  funds.  This  fund 
structure  generally  relies  on  a  statutory 


22 For  example,  when  each  class  pays  all  the 
expenses  of  its  shareholder  services  or  distribution 
plan,  one  class  has  no  interest  in  whether  the  other 
classes’  services  are  being  provided  on  a  cost- 
effective  basis.  It  does,  however,  have  an  interest  in 
whether  the  services  attract  new  investors  to  the 
fund,  if  hind-wide  economies  of  uale  are  realized 
as  a  result.  If  shareholders  who  do  not  bear  the 
expenses  of  an  arrangement  are  permitted  to  vole 
on  it,  they  could  approve  higher  fees  and  expenses 
than  the  class  itself  would  choose. 

See,  e.g.,  orders  cited  supra  notes  4-13. 
Multiple  class  funds  have  become  a  particularly 
signiheant  phenomenon  in  the  last  three  years: 
since  )anuary  1, 1990,  the  Commission  has  issued 
more  than  70  multiple  class  orders. 

xiThe  conditions  vary  somewhat  depending  on 
the  particular  features  of  the  structure  {e.g.,  whether 
the  fund  intends  to  offer  conversion  rights  or  to 
^locate  expenses  other  than  service  and 
distribution  fees). 
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exemption, 29  in  contract  to  the  multiple 
class  arrangement,  whidi  necessitates 
exemptive  relief  firom  certain  provisions 
of  section  18.2a  Like  multiple  class 
funds,  feeder  funds  may  be  sold  to 
customers  of  diHerent  institutions  (such 
as  brokers,  banks,  end  insurance 
companies)  and  may  target  different 
markets  (such  as  retail  investors, 
institutional  investors,  and  bank  trust 
customers,  as  well  as  off-shore 
investors).  Like  the  multiple  class 
structure,  the  master-feeder  structure 
also  may  be  used  to  offer  investors  a 
choice  of  methods  for  paying 
distribution  costs:  e.g.,  a  choice  between 
a  feeder  fund  with  a  front-end  sales 
charge  and  a  low  asset-hased 
distribution  fee  and  a  feeder  fond  with 
a  higher  asset-based  distribution  fee  and 
a  Q^L  but  no  front-end  sales  charge. 
Thus  far,  however,  this  use  is 
infrequent.*^ 

II.  Discussion 
A,  HuIb  lSf—3 

Proposed  rule  18f-3  would  create  a 
limited  exemption  from  sections  18(f)(1) 
and  18(i)  for  Funds  that  issue  multiple 
classes  of  shares  with  varying 
arrangements  for  shareholder  services 
and  distribution.  Multiple  class  funds 
with  existing  exemptive  orders  would 
be  allowed  to  use  the  rule  but  would  not 
be  required  to  do  so.*® 

Proposed  rule  18f-3  includes  a 
number  of  conditions  that  would 
require  certain  differences  in  the  rights 
and  obligations  of  different  classes, 
permit  certain  other  differences  among 
classes,  and  specify  the  matters  on 
which  class  voting  is  required.  The  rule 
also  would  prescribe  how  income  and 
expenses  must  be  allocated  and 


Section  12(dKl)(E)  of  the  Investment  Company 
Act  has  been  interpreted  to  except  the  master-ieeder 
stnicture  bom  the  general  piohiWtion  against  IimkI 
holding  companies  or  “funds  of  funds.”  IS  U.S.C 
80a-l  2(d)(1)(E)  (tlie  exception  applies  if  the  only 
investment  security  held  by  a  registered  investment 
com|Mny  is  the  security  of  anothm  investment 
com|>any). 

z<'-  Unlike  the  desses  of  multiple  class  funds,  the 
feeder  funds  of  master-feeder  funds  are  considered 
separate  tssuars,  rvhose  securities  are  not  senior 
seairitias  snfaieci  to  the  limitations  of  section  la. 
See  supra  rwtes  16  to  22  and  accompanying  text. 
Consequently,  feeder  funds  do  not  require 
exemptive  rdief  from  sectioa  16  to  offer  their 
shares. 

But  see.  e^  Hyperion  Short  Duration  U.S. 
Covemment  Funrl,  Pitupoctus.  File  Nos.  S3--36376 
and  81 1-6262  (Feb.  26, 1993}  (front-end  load)  and 
Hyperion  Short  Ouratioa  US.  Gonemmeat  Fund  II. 
Prospectus.  File  Noe.  33-36360  mid  61 1-6210  (Feb. 
26, 1993)  (spread  load);  Eaton  Vance  Municipals 
Trust  11.  Rogutration  Stateaient,  Pile  Nos.  33-71320 
and  811-8134  (Nov.  S.  1993)  (dilCerent  feeder  funds 
are  diffarenl  serins  of  tame  trust  and  offer  choice 
of  level  load,  spread  IoikI.  and  front-end  load). 

2nln  eithar  case,  fends  urauld  be  required  to 
comply  with  the  propoeed  disclosure  requirements 
discussed  below. 


delineate  the  rasponsibiiities  of  (he 
board  of  directors,  including  the 
directors  who  are  not  “interested 
persons. ”2®  Finally,  the  rule  would 
permit,  but  not  require.  diHerent  classes 
to  have  different  exchange  privileges 
and  conversion  rights. 

1.  Limits  on  Class  Differences 

The  exemptive  orders  issued  to  date 
by  the  (Commission  for  multiple  class 
funds  have  addressed  the  potential  for 
conflicts  among  classes  by  limiting  the 
permissible  diHerences  in  shareholder 
or  distribution  services  and  payments 
applicable  to  each  class;  certain  other 
expenses  home  by  the  classes:  and  the 
voting  rights  applicable  to  the  classes.20 
The  orders  require  that  all  classes 
represent  interests  in  the  same  portfolio 
of  investments  and  be  identical  in  all 
respects  except  for  differences  in  fees 
and  expenses  related  to  their  diHerent 
arrangements,  separate  voting  on  their 
different  arrangements  and  other 
matters  for  which  separate  class  voting 
is  appropriate,  and  any  differences  in 
exchange  privileges,  conversion, 
features,  and  class  designations.** 

Proposed  paragraph  (a)  essentially 
would  codify  this  approacfa.32 
Paragraph  (a)(1)  would  require  that  each 
class  have  a  different  arrangement  for 
distribution  or  shareholder  services, 
paragraph  {a)(2)  would  require  that  each 
class  bear  all  of  the  expenses  of  its 
arrangement,  paragraph  (a)(3)  would 
require  that  each  class  have  the 
exclusive  right  to  vote  on  matters 
relating  solely  to  its  arrangement,  and 
paragraph  (a)(4)  would  require  that  each 
class  vote  separately  on  matters  in 
which  the  interest  of  that  class  are 
different  from  the  inti^ests  of  any  other 
class.  Paragraph  (a)(5)  would  require 
that  fond  shareholders  have,  in  all  other 
respects,  the  same  rights  and 
obligations,  regardless  of  class. 

a.  Differences  in  shareholder  service 
or  distribution  arrangements  and  other 
expenses.  Proposed  paragraph  (aHlHi) 
would  require  that  each  class  have  a 
different  arrangement  for  shareholder 
services,  the  distribution  of  securities, 
or  both.  Paragraph  (a)(l)(i)  is  intended 
to  encompass  all  of  the  class 


»'•  See  section  2(a)(19)  of  tbe  Investment  Company 
Act,  1 5  U.S.C.  80a-2(a)(1 9).  This  release  refers  to 
such  directors  as  “independent  directors.“ 

^To  a  large  degree,  similar  conflicts  may  arise 
today  wrilh  separate  hinds  in  the  same  investment  ■ 
company  complex,  when  difTerenl  funds  share  the 
administrators  and  providers  of  services.  For 
example,  funds  and  fend  comjdexes  allocate  the 
shared  cost  of  responding  to  shareholder  inquiries. 

See,  e^..  Smith  Barney,  supra  note  6.  S7  FR  at 
47159. 

»»  Exchange  privileges  and  conversion  features 
are  discussed  below  in  connection  with  proposed 
paragraph  (d).  See  infra  section  U.A.4. 


arrangements  that  the  Commission  has 
exempted  by  order.  Thus,  an 
arrangement  for  shareholder  services 
could  include  any  services  provided  to 
shareholders  of  one  class,  including 
transfer  agency  services  and  services 
related  to  shareholder  relationships  and 
account  administration.  An  arrangement 
for  the  distribution  of  securities  could 
include  various  distribution  activities 
on  behalf  of  the  Fund  and  the  terms  of 
payment  for  those  activities.33 

An  arrangement  would  be  considered 
a  different  arrangement  if  it  involved 
differences  in  the  amount  or  form  of 
payment,  the  nature  and  extent  of 
services  provided,  or  both.  For  example, 
a  class  that  pays  a  front-end  load  and  a 
class  with  a  rule  12b-l  fee  would  be 
considered  to  have  diHerent  distribution 
arrangements  because  they  differ  in  the 
amount,  the  form  (by  shareholders 
individually  versus  by  the  class  as  a 
whole),  and  timing  (at  purchase  versus 
over  time)  of  distribution  charges. 

Paragraph  (a)(l)(ii)  also  provides  that 
certain  other  expenses  may  be  allocated 
to  an  individual  class.  Thus,  under 
paragraph  (a)(1),  funds  would  have  to 
determine  .whether  each  expense  should 
be  allocated  to  the  fund  as  a  whole  (a 
fund  expense)  or  to  each  class 
individually  (a  class  expense). s® 
Expenses  may  be  treated  as  expenses  of 
a  class  if  they  are  directly  related  to  the 
arrangement  of  that  class  for 
shareholder  services  or  distribution,  or 
if  they  are  actually  incurred  in  a 
different  amount  pro  rata.  Paragraph 
(a)(l)(ii)  expressly  provides  that  a  fund 
may  not  allocate  advisory  or  custodial 
fees  or  other  expenses  related  to 
management  of  the  fund’s  assets.  Class 
allocations  would  have  to  be  approved 
by  the  board  of  directors  following  the 
procedures  specified  in  paragraph  (c). 

Some  expenses  may  not  always  be 
classified  automatically  as  fund 
expenses  or  class  expenses.  In  their 
applications,  funds  have  treated  in 
varied  fashion  expenses  for  services  that 
are  available  to  all  classes  but  are  used 
more  by  one  class  than  another.  For 
example  transfer  agency  services  are  - 
available  to  all  shareholders  but 
arguably  may  be  used  more  by  some 
classes  than  others.  Some  fonds  have 
requested  exemptions  to  allocate 


33  See  supra  oofe  9  for  more  deUilecI  examples  of 
shareholder  and  distribution  services. 

34  The  orders  do  this  through  two  conditions. 
First,  each  class  bears  a  separate  fee  (or  its  separate 
distribution  or  service  arrangement  Second,  the 
orders  permit  cartein  specified  hind  expanses  to  be 
allocated  at  different  rates  for  each  class.  See,  e.g.. 
Goldman  Sachs  Equity  Portfolios,  Inc..  Investment 
Company  Act  Release  Nos.  19241  ()an.  26, 1993). 

58  FR  6830,  6834  (Notice  of  Application)  and  19309 
(Mar.  3. 1993),  53  SEC  Docket  2308  (Order) 
(conditions  1  and  7). 
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transfer  agency  fees  on  a  class  basis, 
while  others  have  allocated  them  to  all 
shareholders  pro  rafo.M  Funds  also 
have  sought  to  allocate  on  a  class  basis 
expenses  such  as  printing  and  postage 
related  to  preparing  and  distributing 
shareholder  reports,  prospectuses,  end 
proxies  of  a  spediBc  class, 
administrative  expenses  and  services 
required  to  support  the  shareholders  of 
a  class,  and  directors’  fees  incurred  as 
a  result  of  issues  relating  to  one  class  of 
shares.3«  Other  funds,  however,  have 
not  requested  that  they  be  able  to 
allocate  these  expenses  on  a  class 
basis.37  This  variation  may  relate,  in 
part,  to  tax  considerations.^* 

Paragraph  (a)(1)  would  not  create  a 
bright-line  test  to  classify  expenses  or 
provide  a  list  of  permissible  and 
impermissible  class  expenses.  Instead, 
under  that  provision,  it  would  be 
appropriate  to  treat  some  expenses  as 
class  expenses  or  not  depending  on  the 
relation  to  the  arrangement  of  a  class  or 
the  actual  extent  to  which  expenses  are 
incurred  in  different  amounts.  The 
existence  of  any  actual  difference  would 
depend  on  whether,  for  example,  certain 
services  are  provided  to  one  class  to  a 
different  degree  than  to  other  classes. 
These  determinations  would  be  left  to 


the  board  of  directors  making  the 
findings  required  under  paragraph  (c). 

Hie  Commission  requests  comment 
on  whether  rule  18f-3  should  provide 
more  specific  limits  on  differential 
allocation  of  expenses.  One  alternative 
would  be  to  limit  such  allocation  to  rule 
12b-l  fees,  shareholder  swvicing  fees, 
and  transfer  agency  expenses. 
Commenters  are  asked  to  address 
whether  establishing  a  brighter  line 
between  class  expenses  and  genera) 
fund  expenses  would  be  desirable,  or 
whether  it  would,  instead,  interfere  with 
fair  allocation  of  expenses  among 
classes.  Commenters  are  encouraged  to 
supply  examples  of  expenses  that 
properly  should  be  classified  as  class 
expenses. 

Proposed  paragraph  (a)(2)  would 
require  that  each  class  bear  all  expenses 
of  its  arrangement  except  to  the  extent 
of  any  waiver  or  reimbursement. 
Paragraph  (a)(2)  addresses  only 
expenses  that  are  charged  as  the  costs  of 
those  arrangements;  it  wcHild  not 
prohibit  the  other  party  to  a  contract  or 
other  arrangement  from  providing  its 
goods  or  services  at  a  reduced  rate  or 
free  of  charge.  Moreover,  paragraph 
(a)(2)  expressly  provides  for  waiver  or 
reimbursement  of  class  expenses  by  the 
fund’s  adviser  or  underwriter^*  B^use 
paragraph  (a)(2)  only  provides  for 
waiver  of  the  class  expenses  of  an 
individual  class,  the  amount  of  any  such 
waiver  or  reimbursement  may  ncrt 
exceed  the  amount  of  those  expenses.** 
Any  waiver  or  reimbursement  beyond 
those  expenses  must  be  allocated  pro 
rata  among  the  classes  based  on  their 
relative  net  asset  values. 

The  rule  does  not  provide  an 
exemption  from  section  18  for  different 
waivers  or  reimbursements  of  fund 
expenses,  such  as  investment  advisory 
fees.  The  Commission  believes  that  it 
would  not  be  appropriate  for  an  adviser 
to  waiver  its  advisory  fees  for  one  class 
and  not  for  other  classes. 

h.  Class  voting.  So  that  voting  in 
multiple  class  funds  ia  consistent  with 
the  purposes  of  section  18(i),  proposed 
paragraph  (a)(3)  would  require  that  each 
class  have  the  exclusive  right  to  approve 
matters  submitted  to  shareholders  ^at 
relate  solely  to  its  different  arrangement. 


Bearing  of  Distribution  Expenses  by  Mutual 
Funds,  Investment  Company  Act  Release  No.  11414 
(Oct  28,  laaol,  45  FR  73896  (adoption  of  rule  12b- 
1)  (to  Ibe  extent  that  an  adviser'^pronis  are 
"legitimate"  and  "not  excetslva,"  tba  adviser’s 
payments  for  distribution  expenses  are  not  an 
indirect  use  of  fluid  assel^. 

««This  provision  addresses  only  a  nvaiver  or 
reimbursamenl  for  a  specific  class.  It  does  not 
address  waivers  or  reimbursements  that  apply  to  all 
classes  in  the  same  proportion  as  the  r^tive  net 
asset  value  of  each  class  or  that  cap  the  expenses 
of  each  class  at  the  same  percental  of  net  assets. 


Compare  Kidder  Peabody  California  Tax 
Exempt  Money  Fund,  Investment  Company  Act 
Release  Nos.  19226  (|an.  22. 1993),  58  FR  6545 
(Notice  of  Application)  and  19269  (Feb.  17, 1993) 

53  SEC  Dodidt  1558  (Order)  (class  expenses  include 
transfer  agency  fees),  with  Goldman  Sachs,  supra 
note  34, 58  FR  at  6834  (class  expenses  do  not 
include  transfer  agency  fees). 

wQther  expenses  that  sometimes  are  treated  as 
class  expenses  include  blue  sky  registration  tees 
inoured  by  a  class.  Securities  Act  registration  fees 
incurred  by  a  class,  and  litigation  or  other  legal 
expenses  relating  soMy  to  a  class.  See.  e.g..  Dreyfus 
A  Bonds  Plus,  Inc.,  Investment  Company  Act 
Release  Nos.  19165  (Dec.  18. 1992),  57  FR  61944 
(Notice  of  Application)  and  19214  ()an.  14, 1993), 

53  SEC  Docket  518  (Order). 

"  See,  e.g..  Declaration  Funds,  Investment 
Company  Act  Release  Nos.  19172  (Dec.  21, 1993), 

57  FR  61942  (Notice  of  Apfdication),  19218  ()an.  19, 
1993),  53  SEC  Docket  554  (Order),  and  19218A 
(Feb.  22, 1993),  53  SEC  Docket  1527  (Amended 
Order)  (requesting  exemption  to  allocate  only  plan 
lees). 

Funds  are  required  to  allocate  most  of  their 
expenses  other  than  rule  12b-l  fees  and  tnmsfer 
agency  fees  on  a  pro  rata  basis  urilhoul  regard  to  ■ 
class  in  order  to  avoid  the  issuance  of  a 
"preferential  dividend"  and  the  consequent  loss  of 
pass-through  lax  trealrrtent  under  Subchapter  M  of 
the  Internal  Revenue  Cods.  The  Internal  Revenite 
Service  has  allowed  funds  to  allocate  varying  de 
minimis  class  expenses.  See,  e.g.,  IRS  Private  Letter 
Rulings  No.  9234005  (May  11, 1992)  (expettses  for 
class  shareholder  meeting  expervses  and  printing 
and  postage  costs  for  distributing  prospe^ises, 
shareholder  reports,  and  proxies  to  crrnent  class 
shareholders),  and  No.  9336009  ()une  4, 1993) 
(permitting  differences  in  transfer  agency  fees, 
printing  and  postage  expanses,  SBC  and  slate 
registration  fees,  litigation  and  other  legal  expenses 
related  solely  to  one  class,  and  certain  fees  a^ 
expenses  of  directors). 


Paragraph  (a)(3)  would  govern  which 
class  of  shareholders  would  vote  on  • 
matter,  but  would  not  affect  whether  the 
matter  is  one  required  to  be  submitted 
to  shareholders.  For  example,  if  the 
board  of  directors  decided  to  adopt  a 
sliareholder  services  plan  for  one  class 
of  shareholders  that  was  not  subject  to 
rule  12b-l,  a  shareholder  vote  to 
approve  that  plan  would  not  be 
required.*!  if,  however,  the  board  of 
directors  decided  that  the  fund  should 
submit  the  matter  for  shareholder 
approval,  paragraph  (a)(3)  would  require 
that  the  matter  be  submitted  only  to  the 
class  of  shareholders  subject  to  tne  plan. 

Proposed  paragraph  (a)(4)  would 
require  that  each  cl^  have  the  right  to 
vote  separately  on  matters  in  whi^  its 
interests  are  different  from  those  of 
other  classes.  For  the  most  part,  classes 
are  likely  to  have  different  interests  only 
in  matters  that  involve  the  arrangements 
of  the  classes  under  paragraph  (a)(1)  and 
hence  fall  within  paragraph  (a)(3). 
However,  should  a  matter  arise  that 
does  not  involve  those  arrangements, 
paragraph  (a)(4)  would  ensure  that  each 
class  has  a  separate  vote.  Like  paragraph 
(a)(3),  paragraph  (aK4)  would  govern  all 
shareholder  votes  that  are  subject  to  it, 
but  would  not  affect  whether  or  not  a 
shareholder  vote  is  required. 

c.  Fund-wide  rrg/ifs  and  obligations. 
The  multiple  class  exemptive  orders  ' 
require  that  all  classes  in  a  multiple 
class  fund  be  identical  except  for 
differences  expressly  permitted  by 
order.  Similarly,  proposed  paragraph 
(a)(5)  would  require  that  a  fend  relying 
on  the  rule  establish  the  same  rights  and 
obligations  for  all  shareholders 
regardless  of  class,  except  as  provided 
by  paragraphs  (a)(1).  (2),  (3),  and  (4). 
llius.  paragraph  (a)(5)  effectively  wmild 
require  multiple  class  funds  to  allocate 
all  expenses  of  the  fend  that  are  not 
class  expenses,  and  voting  rights  on 
matters  that  affect  all  shareholders 
equally,  to  all  fund  shareholders  pro 
rata.*^ 


•>  Tha  Commiasioa  baa  stated  that  "(wlbellMr 
particular  shareholder  or  other  services  are 
'primarily  intended  to  result  in  the  sale  of  fimd 
shares’  and  therefore,  must  be  peid  under  a  12b- 
1  plan,  will  depend  on  the  surrounding 
circumstances."  Payment  Asset-Based  Sales  Loads 
by  Registered  Open-End  Management  Investment 
Companies,  InvestuMnl  Company  Act  Release  Na 
16431  at  n.  126  ()une  13. 1988),  53  FR  23258. 23271 
(proposing  amendments  to  rule  12b-l). 

42  Allocation  of  expenses  to  all  shareholdars  pro 
rata  generally  means  allocation  on  the  basis  of 
relative  net  asset  value.  See  infra  section  I1.A.2.  Pro 
rata  allocation  of  voting  rights  generally  means 
allocation  on  a  pm  share  basis  but  can  also  mean 
allocation  on  the  basis  of  relative  net  asset  valua. 
See  Sentinel  Group  Funds,  Inc  (pub.  avaiL  OcL  27, 
1992)  (voting  rights  of  different  series  in  a  fund  may 
be,li^  to  relative  net  asset  values  of  each  class  to 

CoadaiMcl 
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2.  Allocation  of  Fund-Wide  Expenses 

Proposed  paragraph  (b)  would  apply 
the  general  principle  of  paragraph  (a)(5) 
specifically  to  the  allocation  of  fund 
expenses.  Paragraph  (b)  would  provide 
that  all  income,  gains  and  losses,  and 
expenses  of  the  Kind  <3  other  than  class 
expenses,  must  be  allocated  to  each 
class  on  the  basis  of  relative  net  asset 
value.  This  provision  is  intended  to 
clarify  an  issue  that  has  arisen  under 
some  exemptive  applications.  The 
exemptive  orders  have  required  the 
filing  of  a  separate  report  m>m  an  expert 
in  response  to  sub-item  77P  of  Form  N- 
SAR.  **  In  these  reports,  an  expert  has 
reported  on  the  adequacy  of  accounting 
procedures  unique  to  multiple  class 
funds.  The  reports  have  stated  whether 
the  methodology  and  procedures  for 
calculating  net  asset  value  of  each  class, 
including  allocation  of  income, 
expenses,  dividends,  and  distributions, 
are  appropriate.  In  these  reports,  some 
applicants  have  proposed  to  allocate 
fund  expenses  and  income  on  a  per 
share  b^is,  regardless  of  class,  but  this 
treatment  has  not  been  permitted.  Such 
an  approach  is  not  appropriate  and 
would  not  be  permittM  under 
paragraph  (b). 

Under  these  proposals  a  separate 
report  fiom  an  expert  would  no  longer 
be  necessary.  Instead,  to  assure  that  the 
registrant’s  internal  control  structure  is 
adequate  to  perform  the  accounting 
procedures  unique  to  multiple  class 
funds,  the  Ck)mmission  is  proposing  to 
amend  sub-item  77B  of  Form  N-SAR  to 
state  a  requirement  that  accountants 
preparing  the  report  on  internal  control 
refer  expressly  to  the  procedures  for 
calculating  the  classes’  net  asset  values. 
Sub-item  77B  requires  independent 
accountants  to  report  on  the  company’s 
system  of  internal  accounting  control 
(internal  control  structure).  The  report  is 
to  be  based  on  the  review,  study  and 
evaluation  of  the  accounting  system, 
internal  accounting  controls,  and 
procedures  for  saf^uarding  securities 
made  during  the  audit  of  the  financial 
statements.  The  proposed  amendment 
would  add  a  spedfic  reference  in  the 
accountant’s  report  on  internal  control 


avoid  vesting  unfair  voting  po«ver  in  classes  with 
per  share  net  asset  values  that  are  significantly 
lourer  than  those  of  other  classes).  The  Commission 
requests  comment  whether  rule  18f-3  should 
require  voting  to  be  allocated  on  the  basis  of  relative 
net  asset  value. 

As  is  clear  from  the  definition  of  “company** 
in  the  introductory  paragraph  of  the  rule,  in  the 
case  of  a  hind  with  more  than  one  aeries  of 
securities,  the  “income,  realized  and  unrealized 
capital  gains  and  losses,  and  expenses  of  the 
company"  and  the  “net  asset  vdue  of  the  company" 
in  paragraph  (aXS)  refer  to  the  specific  series  in 
question. 

«« 17  CFR  274.101. 


(structure)  directed  to  the  procedures  for 
calculating  multiple  equity  class  net 
assets.  While  an  audit  of  the  financial 
statements  would  include  a  review  of 
the  accounting  system,  which  would 
likely  include  an  evaluation  of  such 
proci^ure,  specifying  that  the 
independent  accountant’s  report  must 
include  a  reference  should  ensure  a 
uniform  level  of  responses. 

3.  Board  Review 

The  multiple  class  exemptive 
orders  <3  address  potential  conflicts  of 
interest  among  classes  by  looking  to 
fund  boards  of  directors.^  The 
Commission’s  orders  include  conditions 
requiring  the  boards  to  approve  the 
issuance  of  multiple  classes  and  to 
include  in  the  minutes  of  their  meetings 
a  detailed  discussion  of  the  reasons  for 
approval;  to  review  and  approve  the 
specific  allocations  of  class  expenses: 
and  to  monitor  for  any  conflicts  of 
interest  among  classes  and  take  any 
actions  reasonably  necessary  to 
eliminate  them.^^ 

Like  the  exemptive  orders,  proposed 
rule  18f-3  would  give  boards  of 
directors,  particularly  the  independent 
directors,  significant  responsibility. 
Proposed  paragraph  (c)  would  require 
that  the  fund  adopt  a  written  plan 
specifying  all  of  the  difierences  among 
classes.  The  plan  would  have  to  set 
forth  the  different  shareholder  service 
and  distribution  arrangements  for  each 
class,  any  allocation  of  other  expenses, 
and  any  conversion  features  or  exchange 
privileges.  Thus,  the  plan  would 
provide  the  board  of  directors  with  a 
clear  statement  of  the  differences  among 
the  classes.  ^ 

Paragraph  (c)  also  would  require  that 
the  board,  including  a  majority  of  the 
independent  directors,  approve  the  plan 
before  the  issuance  of  multiple  classes 
and  annually  thereafter.^*  In  doing  so,  it 


*■  E^..  Smith  Barney,  tupra  note  6. 57  FR  at 
47159. 

^'‘The  definition  of  “director”  in  section  2(aKl2) 
of  the  Investment  Company  Act  also  includes  any 
parsons  performing  similar  functions  for  any 
organization,  whether  incorporated  or 
unincorporated,  including  any  natural  person 
serving  as  trustee  of  a  management  investment 
company  craeted  as  a  common-law  trust.  15  U.S.C. 
80a-2(aMl2). 

*^E^.,  Dreyfus,  supra  note  36, 57  FR  at  61948. 

In  addition,  the  orders  typically  have  required  the 
independent  directors  to  approve  quarterly  and 
annual  expense  rejKMls  presented  to  the  board 
under  rtile  12b-1(bM3)(ii),  have  referenced  the 
board's  fiduciary  responsibilities  under  the 
Investment  Company  Act  and,  when  bank 
intermediaries  are  involved,  under  federal  banking 
laws  have  required  funds  to  develop  written 
guidelines  for  the  directors  setting  forth  the 
conditions  of  the  orders  and  the  duties  and 
responsibilities  of  the  boards  for  the  use  of  muitiple 
classes.  E^.,  id.  (conditions.4. 6.  7, 9.  and  14). 

*«The  Commission  has  taken  a  number  af  steps 
recently  to  reduce  burdens  on  fund  boards  of 


would  have  to  find  that  the  plan  is  fair 
to,  and  in  the  best  interests  of,  each 
class  and  the  company  as  a  whole.** 
Thus,  the  rule  would  replace  several 
board  reviews  required  by  the  orders 
with  one  finding  that  the  written  plan 
be  fair  to.  and  in  the  best  interests  of. 
each  class  individually  and  the  fund.  In 
making  this  finding,  the  board  should 
focus  on  the  relationship  among  the 
classes  and  examine  potential  conflicts 
of  interest  among  classes  regarding 
allocation  of  fees,  services,  and  voting 
rights.  Most  significantly,  the  board 
should  evaluate  the  level  of  services 
provided  to  each  class  and  the  cost  of 
those  services  to  ensure  that  the  services 
are  appropriate  and  that  the  allocation 
of  expenses  is  reasonable.** 

Proposed  amendments  to  Forms  N- 
lA  and  N-14  would  require  a  copy  of 
the  rule  18f-3  plan  to  be  filed  as  an 
exhibit.** 

4.  Exchange  Privileges  and  Conversions 

In  addition  to  the  differences  among 
classes  provided  under  paragraph  (a), 
the  exemptive  orders  have  allowed 
classes  to  differ  in  exchange  privileges 
and  conversion  features.  Proposed 
paragraph  (d)  would  codify  these 


directors.  E.g..  Exemption  of  Acquisition  of 
Securities  Issued  by  Persons  Engaged  in  Securities- 
Relaled  Businesses.  Investment  C^pany  Act 
Release  No.  19716  (Sept.  16, 1993),  58  FR  49425 
(amending  rtile  12d3-l  (17  CFR  270.12d3-ll):  and 
Revision  of  Certain  Annual  Review  Requirements  of 
Investment  Company  Boards  of  Directors, 
Investment  Company  Act  Release  No.  19719  (Sept. 
17, 1993),  58  FR  49919  (amending  rules  lOf-3, 17a- 
7, 17e-l,  17f-4,  and  22c-l  (17  CFR  270.10f-3,  .17a- 
7,  .17e-l.  .17f-4.  and  .22c-ll).  Tbe  Commission 
believes  that  boards  are  most  effective  when  they 
are  evaluating  potential  conflicts  between  funds 
and  their  advisers,  not  when  they  are  involved  with 
day-to-day  activities  of  funds  or  are  making  findings 
that  involve  more  ritual  than  substance.  B^use  of 
the  conflict  between  funds  and  their  advisers  over 
advisory  and  other  fees,  the  Investment  Company 
Act  pla^  a  great  deal  of  responsibility  on  boards 
to  evaluate  fees  paid  to  advisers  and  their  affiliated 
persons.  See,  e.g..  Investment  Company  Act  section 
15(a),(c),  15  U.S.C  80a-15  (a),'lc).  Multiple  class 
arrangements  involve  potential  conflicts  over  fees. 
Therefore,  the  Commission  believes  that  board 
review  of  multiple  class  afrangemeitts  is 
appropriate. 

4u  Section  36(b)  of  the  Act.  15  U.S.C  80a-35(b), 
imposes  a  fiduciary  duty  on  fund  investment 
advisers  and  their  affiliated  persons  as  to  their 
receipt  of  compensation  from  the  fund.  That  section 
does  not  contemplate  multiple  class  funds.  The 
Commission  believes,  however,  that  a 
delermiiMlion  of  whether  class-specific 
compensation  (such  as  a  rule  121^1  fee)  paid  to  a 
fund's  investment  adviser  or  an  affiliatM  person  of 
the  adviser  meets  the  standards  of  that  section 
should  be  nuide  on  a  class-by-class  basis,  and 
would  depend  on  all  the  facts  and  circiunstances, 
including  the  fees  paid  by  other  classes  of  the  fund, 
and  the  ^ect  of  any  waiver  or  reimbursement. 

s»ln  this  regard,  rule  12b-l  requires  board  review 
of  expenditures  under  plans  of  distribution.  Such 
review  could  be  performed  concurrently  with  the 
review  of  the  multiple  class  plan. 

New  Item  24(b)(18)  of  form  N-1  A,  and  new 
Item  16,  Exhibit  (17)  of  Form  N-14. 
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provisions  of  the  orders.  Paragraph 
(d)(1)  would  let  multiple  class  funds 
offer  diflerent  exchange  privileges  to 
different  classes.  Proposed  paragraph 
(d)(2)  would  allow  funds  to  offer  one  or 
more  classes  with  conversion  features. 
This  provision  would  qrecify  that 
conversions  must  be  made  at  net  asset 
value  and  prescribe  that  a  conversion 
feature  must  limit  the  total  rule  12b-l 
fees  paid  by  shareholders  with  a 
conversion  feature.  Differences  in 
exchange  privileges  and  conversion 
features  would  be  sub)ect  to  board 
review  and  approval  under  paragraph 

(c)  to  determine  that  they  are  fair  to  each 
class  individually  and  to  the  fund  as  a 
whole.  In  addition,  the  exchange 
privileges  continue  to  be  subject  to 
section  11  of  the  Investment  Company 
Act  and  the  rules  thereunder.s^ 

If  a  fund  has  a  class  with  a  conversion 
feature  ("purchase  class”),  proposed 
paragraph  (a)(4)  would  require  that  any 
material  increase  in  the  rule  12b-l  fee 
charged  to  the  class  into  which  the 
purchase  class  converts  (the  "target 
clajss”)  also  be  approved  by  a  separate 
vote  of  the  purchase  class.  If  the  target 
class  approves  the  increase  but  the 
purchase  class  does  not,  paragraph 

(d) (2)  would  provide  that  the  fund  could 
not  increase  the  rule  12b-l  fee  of  the 
target  class  unless  it  established  a* 
separate  target  class  for  shareholders  in 
the  purchase  class.  That  separate  class 
would  have  to  have  the  same  fees  and 
terms  as  the  target  class  did  before  the 
increase. 

B.  Rule  12h-l 

Rule  12b-l  was  adopted  in  1980 
before  the  issuance  of  any  orders 
permitting  multiple  class  funds.  The 
wording  of  the  rule  implicitly  assumes 
that  a  fund  has  a  single  class  of 
securities  and  does  not  specify  how  its 
procedures  apply  when  the  fund 
includes  separate  classes. 

The  Commission  is  proposing  to 
amend  rule  12b-l  by  adding  new 
paragraph  (g).  which  would  provide  that 
if  a  plan  covers  more  than  one  class  of 
shares,  the  provisions  of  the  plan  must 
be  severable  for  each  class,  and  any 
action  that  is  taken  on  the  plan  must  be 
taken  separately  for  each  class.93  Thus, 
a  plan  would  be  subject  to  separate 
requirements  of  director  and 
shareholder  approval  for  each  class. 
Thus,  in  determining  under  paragraph 

» IS  U.S.C  80»-11(a);  17  CFR  270.11a-l.  -2,  and 
-3  (requiring  offers  of  exchange  lo  be  made  on  the 
basis  of  net  asset  value,  with  exceptions). 

s^ln  the  case  of  hinds  issuing  more  than  one 
series  of  shares,  nile  12b-1  has  been  interpreted  lo 
treat  each  series  as  a  seperale  fund.  See  Inv.  Co.  Act 
Rd.  16431,  supra  note  41,  at  n.202  and 
accompanying  text. 


(e)  that  a  distribution  plan  presents  a 
"reasonable  likelihood  of  bmeHt*’  to  the 
company  and  its  shareholders,  the  board 
would  bie  required  to  make  that  finding 
separately  for  each  class.  Similarly, 
where  rule  12b-l  requires  that  a  plan 
for  the  distribution  of  securities  be 
approved  by  a  majority  of  the  fund’s 
outstanding  voting  securities,  the 
proposed  amendment  would  require 
shareholder  approval  by  the  outstanding 
voting  securities  of  each  separate  class 
only.M  The  amendment  is  consistent 
with  the  orders,  which  have  not  allowed 
shareholders  not  subject  to  a  plan  to 
vote  on  it. 

The  amendment  also  would  be 
consistent  with  paragraph  (aK3)  of 
proposed  rule  18f-3.  That  provision 
requires  that  each  class  have  exclusive 
voting  rights  on  any  matter  submitted  to 
shareholders  that  relates  solely  to  the 
shareholder  servicing  or  distribution 
arrangement  of  that  class.^^ 

C.  Disclosure 

1.  Prospectus  Disclosure 

Current  exemptive  orders  generally 
require  every  prospectus  of  a  multiple 
class  fund  to  disclose  the  respective 
expenses,  performance,  distribution 
arrangements,  services,  fees,  sales 
charges,  and  exchange  privileges  of  all 
classes,  regardless  of  whether  each  class 
is  offered  through  that  prospectus. 

This  cross-disclosure  requirement  is 
intended  to  highlight  the  existence  of 
the  different  classes  and  provide 
information  about  investors*  choices 
among  those  classes.  The  orders, 
however,  do  not  expressly  require 
information  to  be  disclosed  with  equal 
prominence  for  all  classes.  Therefore, 
practice  varies.  Some  prospectuses 
provide  expenses  for  one  class  in  the  fee 
table  and  for  other  classes  in  notes 
following  the  fee  table,  and  other 
prospectuses  put  disclosure  about  other 

M  As  noted  in  the  text  above,  under  paragraph 
(d)(2)  of  proposed  rule  iaf-3,  however,  any 
shareholder  vote  on  the  rule  12b-l  plan  of  a  target 
class  also  would  require  a  separate  vole  of  any 
purchase  class.  Proposed  new  paragraph  (g)  of  rule 
12b-l  would  contain  an  express  cross-reference  lo 
mle  l8f-3  lo  address  this  limited  exception 
expressly. 

os  The  orders  also  have  required  that  multiple 
class  funds  adopt  and  operate  their  shareholder 
service  plaiu  in  accordance  with  the  procedures  set 
forth  in  rule  12l>-1  (b)  through  (f),  other  than  the 
nile’s  requirements  for  shareholder  approval.  Rule 
18f-3  would  not  retain  this  r^uiremenl,  in  light  of 
the  requirement  under  paragraph  (c)  that  a  multiple 
class  fund’s  board  review  the  foimess  of  the  fund’s 
plan. 

^E.g.,  Merrill  Lynch  California  Mnnidpel  Series 
Tlmst,  et  al.,  hivesimenl  Company  Act  Release  Nos. 
16503  (My  28, 1086).  S3  FR  29294  (Notice  of 
Application)  and  1653S  (Aug.  23. 1988),  41  $EC 
Do^el  935  (Oder). 


classes  in  the  text  further  hack  in  the 
prospectus. 

Some  orders  have  included  an 
exception  from  the  cross-disclosure 
requirement  for  classes  (rf  shares  that  are 
available  solely  to  institutional  investors 
investing  for  their  own  account, 
institutional  intermediaries  that  have 
investment  discretion  over  each 
underlying  account,  and  certain  persons 
related  to  the  fund,  its  adviser,  or 
principal  underwriter  ("institutional  or 
inside  investors”).97  Under  these  (Mrders, 
prospectuses  for  classes  available  to  the 
general  public  must  disclose  only  the 
identity  of  the  class  not  available  for 
purchase  and  identify  those  persons 
eligible  to  participate  in  them.  This 
approach  recognizes  that  certain  classes 
are  not  available  to  the  general  public, 
either  throu^  direct  investment  or  by 
exercising  investment  discretion 
through  an  intermediary  such  as  a  bank 
or  an  employee  benefit  plan.  Detailed 
information  concerning  these  classes 
may  have  little  relevance  to  an 
individual  investfu-’s  evaluation  of  the 
class  best  suited  to  his  or  her  investment 
needs,  and  may  confuse  rather  than 
inform  investors. 

As  noted  above,  funds  may  use  the 
master-feeder  structure  to  achieve  many 
of  the  same  marketing  objectives  as  the 
multiple  class  structure.  Unlike 
multiple  class  funds,  however,  which 
generally  must  disclose  the  material 
features  of  each  class  regardless  of  how 
that  class  is  marketed,  feeder  funds 
currently  are  not  required  to  provide 
detailed  prospiectus  disclosure 
concerning  other  feeder  funds  investing 
in  the  same  master  fund.  Each  feeder 
fund  prospectus  must  contain  only  a 
statement  that  other  feeder  funds  invest 
in  the  master  fund  and  that  their 
expenses  and  consequently  their 
performance  may  differ,  and  a  toll-free 

^S.g.,  )ohn  Hancock  Am«I  Ailocatton  Fund, 
Inveslmanl  Company  Act  Raleaae  Noa.  18921  (Sapi. 
1, 1992),  57  PR  40934  (Nolica  of  Application)  and 
18984  (Sept.  29, 1992),  52  SEC  Docket  2575  (Order) 
(disclosure  not  required  about  class  offered  solely 
to  certain  imafniiated  benefit  plans  in  vrhich 
investment  discretion  is  vested  with  a  separate 
trn.stee  (exciiiding  self-directed  plans),  tax-eMempt 
retirement  plans  for  employeea  of  the  fund’s  adviser 
and  its  afTiIiales,  certain  unit  investment  trusts, 
banks  and  insurance  companies  purchasing  for 
their  own  account,  investment  companies  not 
affiliated  with  the  adviser,  and  endowment  funds 
of  non-profit  organizations);  Shearson  Lehman 
Appreciation  Fund  bic..  Investment  Company  Act 
Release  Nos.  18770  (June  11. 1992),  57  FR  27830 
(Notice  of  Application)  and  18832  (My  2, 1992),  51 
SEC  Docket  2021  (Order)  (disdosure  not  reqiiir^ 
about  class  offered  solely  to,  among  others, 
employees  of  the  fund’s  prindpa)  underwriter  and 
its  affiliates,  directors,  general  partners,  or  Irusteee 
of  any  investment  company  ior  which  the  priadpal 
underwriter  serves  as  distributor,  and  the  spousea 
'and  minor  cbildren  of  the  foregoing). 
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telephone  number  for  information  about 
the  availability  of  other  feeder  funds.M 
The  Commission  is  proposing  to 
modify  the  prospectus  disclosure 
requirements  for  multiple  class  funds 
and  master-feeder  funds  to  make  them 
generally  consistent  and  to  promote 
understanding  of  investors’  options 
among  these  ^nds*  sales  and  service 
arrangements.  The  proposal  seeks  to 
respond  to  concerns  that  the  complexity 
of  sales  and  service  charges  may  confuse 
many  investors;  some  reports  indicate 
that  many  investors  may  not  understand 
that  they  are  paying  sales  or  related 
charges  or  the  effect  different  sales  and 
related  charges  will  have  on 
performance. s»  These  concerns  are 
greatest  with  rule  12h-l  fees  and 
contingent  deferred  sales  charges, 
whose  signihcance  may  not  be  fully 
appreciated  by  investors  because  they 


>■>  Lellar  (ram  Carolyn  B.  Lewis.  Assistant 
Director.  Division  of  Investment  Management,  SEC, 
to  Registrants  (Feb.  22, 1993)  (hereinafter  “1993 
Generic  Comment  Letter"),  Comment  II.H:  feeder 
fund  prospectuses  also  must  contain:  (i)  Certain 
information  regarding  the  master  fund  (e.g.,  its 
investment  objw:tives  and  policies),  (ii)  a  imified 
fee  table  summarizing  the  fees  of  both  the  master 
fund  and  the  feeder  ^nd.  (iii)  a  discussion  of 
certain  factors,  including  whether  the  aggregate  fees 
as.sessed  at  the  master  hind  and  feeder  fund  levels 
would  be  more  or  leu  than  if  the  feeder  fund 
invested  directly  in  the  securities  held  by  the 
master  fund,  that  the  feeder  fund’s  directors 
considered  when  adopting  the  master-feeder 
structure,  (iv)  a  discuuion  of  the  pau-through 
voting  procedures  followed  by  the  feeder  fund 
when  the  master  fund  requests  a  vote  of  its  security 
holders,  and  (v)  a  discuuion  of  the  consequences 
of  a  feeder  fund's  being  required  to  redeem  its 
shares  in  the  master  fund  in  the  event  that  the 
feeder  fimd's  shareholders  fail  to  approve  a  change 
in  the  feeder  fund’s  investment  obj^ives  that 
conforms  with  changes  in  the  master  fund’s 
investment  objectivu.  These  prospectus  disclosiue 
requirements  closely  resemble  the  standards 
recently  adopted  by  the  North  American  Securities 
Administratora  Association  for  registration  of 
master-feeder  funds  at  the  state  level  See 
“Cuidelinu  for  the  Registration  of  Master  Fund/ 
Feeder  Funds,”  NASAA  Reports  (OCH)  1 2252. 

Several  ne%vs  reports  have  indicated  that  the 
complexity  of  distribution  charge  options  can  be 
confusing  to  investors.  See,  e.g.,  C.arole  Gould, 
Clearing  Up  Confusion  Over  Class,  N.Y.  Times, 

Nov.  14, 1993,  at  F14;  Gene  Colter,  In  ABCs  of 
Shares,  "B”  is  for  Beware,  Wall  St. )..  Oct.  5, 1993. 
at  R22  (spread  loads  in  partictilar  may  confuse 
investors,  who  may  believe  that  they  are  holding 
no-load  funds):  Robert  N.  Veres,  Alphabet  Soup, 
Worth.  fuly/Augiist  1993,  at  88  (the  array  of  classes 
and  distribution  charges  "can  bewilder  even 
brokers  and  Tinancial  advisors’’);  Carole  Gould. 
Looking  Ahead,  Long  and  Hard,  N.Y.  Times,  )une 
C.  1993,  at  F16  (the  multiple  class  fund  can  create 
a  "byzantine  pricing  stnicture"  that  confuses 
investors):  Allen  Myerson,  No  Front  or  Back  Fees 
But  Watch  That  Middle,  N.Y.  Times.  May  29, 1993, 
at  D31  (investors  haffled  by  the  level  load);  Amey 
Slone.  Will  Supeniiarket-Style  Pricing  Work  With 
Mutual  Funds,  Finandal  Planning,  Feb.  1993,  at  37 
(president  of  complex  describes  level  load  as 
designed  to  look  or  feel  nothing  like  a  load);  Amy 
Dtinkin,  Mastering  the  Maze  of  Fund  Loads  and 
Fees,  Bus.  Wk..  Aug.  24, 1992,  at  78  ("Figuring  out 
what  impact  the  sales  charges  and  expenses  have 
on  your  return  is  getting  more  difTicult"). 


are  not  paid  at  the  time  of  purchase  and 
because  the  amounts  that  investors 
ultimately  will  pay  cannot  be 
determined  precisely  at  that  time. 

Thus,  the  proposed  amendments 
would  require  the  prospectuses  of  both 
multiple  class  and  feeder  funds  to 
include  a  prominent  legend  following 
the  fee  table  providing  information 
about  the  availability  of  other  classes  or 
feeder  funds,  unless  all  classes  or  feeder 
funds  are  offered  through  the  same 
prospectus.  A  prospectus  for  a  multiple 
class  or  feeder  fund  would  be  requir^ 
to  include  full  cross-disclosure  about  all 
classes  or  feeder  funds  investing  in  the 
same  master  fund  that  are  offered  or 
made  available  through  the  same  broker, 
dealer,  bank,  or  other  Hnancial 
intermediary  and  that  permit  investors 
to  choose  among  alternative 
arrangements  for  sales  and  related 
charges.  For  example,  classes  with  a 
“dual  distribution”  arrangement  (a 
choice  between  a  class  with  a  front-end 
load  and  a  class  with  a  spread  load) 
would  be  subject  to  this  requirement.  If 
a  prospectus  offers  more  than  one  class 
or  feeder  fund,  or  contains  cross¬ 
disclosure  about  other  classes  or  feeder 
funds,  the  prospectus  would  be  required 
to  discuss  the  differences  among  the 
classes  or  feeder  funds  that  are  offered 
in  the  prospectus  or  subject  to  the  cross¬ 
disclosure  requirement;  that  discussion 
would  be  required  to  include  a  line 
graph  comparing  the  hypothetical 
performance  of  those  classes  or  feeder 
funds  over  a  ten  year  period,  assuming 
a  $10,000  initial  investment  and  a  5% 
annual  return  for  all  classes  or  feeder 
funds  before  expenses;  this  graph  would 
show  the  circumstances  in  which  each 
would  produce  the  highest  total  return 
upon  redemption.  Thus,  when  investors 
are  offered  alternative  sales  and  related 
charges,  the  proposed  prospectus 
requirements  should  focus  investor 
attention  on  a  comparison  of  sales  and 
service  charge  options  and  make  it 
easier  to  understand  when  a  given 
option  is  likely  to  produce  the  lowest 
costs  and  hence  the  highest  return. 
These  amendments  would  apply  to  all 
multiple  class  funds,  no  matter  whether 
they  rely  on  rule  18f-3  or  continue  to 
rely  on  exemptive  orders  for  their 
exemption  from  section  18. 

The  proposed  amendments  would  not 
provide  the  only  prospectus  disclosure 
requirements  for  these  funds.  Certain 
other  disclosure  requirements 
applicable  to  master-feeder  funds  would 
remain  in  effect  notwithstanding  the 


"■For  example,  an  Investment  Comfiany  Institute 
committee  has  been  considering  proposed  standard 
nomenclature  for  multiple  class  fonds.  See  1993  IQ 
Securities  Law  Procedures  Conference  at  V-5. 


proposal  or  adoption  of  these 
amendments.Bi  The  proposed 
amendments,  however,  would  not 
include  certain  other  disclosure 
currently  required  for  multiple  class 
funds  under  the  exemptions.^^  The 
Commission  requests  comment  on 
whether  other  amendments  are 
necessary  to  address  differences  among 
multiple  class,  master-feeder,  and  single 
class  funds.  For  example,  should  the 
Commission  impose  standardized  class 
designations  (e.g..  Class  A  for  front-end 
sales  charges.  Class  B  for  spread  loads, 
etc.)  upon  all  multiple  class  funds,  or 
would  variations  in  class  structures 
make  such  a  requirement  unworkable? 

a.  Legend  concerning  classes  or  feeder 
funds  not  offered  through  a  prospectus. 
The  Commission  is  proposing  to  revise 
Instruction  1  to  Item  2(a)  of  Form 
N-1A«3  to  require  every  prospectus  of 
a  multiple  class  or  feeder  fund  to 
include  a  prominent  legend  in  the 
narrative  following  the  fee  table  unless 
all  classes  or  all  feeder  funds  are  offered 
through  the  same  prospectus.®^  The 
legend  would  state  that  a  multiple  class 
fund  issues  other  classes  or  that  other 
feeder  funds  invest  in  the  master  fund, 
and  that  because  sales  charges  and 
expenses  vary  among  classes  and  feeder 
funds,  performance  also  varies.  The 
legend  would  be  required  to  identify 
those  other  classes®®  or  feeder  funds, 
and  to  include  a  toll-free  telephone 
number  that  Investors  could  use  to 
obtain  further  information  about  other 
classes  or  feeder  funds  not  offered 
through  the  prospectus.  As  under  the 
exemptive  orders,  in  multiple  class  fund 
prospectuses,  the  legend  also  would  be 


Thus,  the  Division’s  guidelines  in  the  1993 
Generic  Comment  Letter  for  L-eder  fund  prospectus 
disclosure  would  continue  to  apply  with  one 
exception:  following  the  adoption  of  these 
amendments,  the  Division  would  no  longer  require 
a  general  description  of  the  master-feeder  structure 
on  the  cover  page.  See  1993  Generic  Comment 
Letter,  supra  note  58  (Conunent  n.IT(a)). 

*2  For  example,  when  multiple  class  funds 
provide  the  net  asset  value  os4)ublic  offering  price 
of  any  class  for  publication  in  a'newspaper  or 
similar  listing,  the  exemptions  have  required  the 
funds  to  provide  this  information  for  all  classes. 

The  Commission  is  not  proposing  such  a 
requirement  here. 

17  CFR  239.15A.  274.11A. 

''■*  Rule  8b-12(d)  under  the  Act  requires  the  body 
of  all  printed  registration  statements  to  be  in  roman 
type  at  least  as  large  as  10  point  modem  type.  17 
CFR  270.8b-12(d).  The  legend  would  be  required  to 
appear  in  the  text  and  therefore  must  be  printed  in 
at  least  10  point  modem  type.  Disclosure  is 
"prominent"  if  it  appears  in  a  typographically 
distinctive  manner  (e.g.,  boldface,  italics,  red 
letters,  etc.).  See  1993  Generic  (Comment  Letter, 
supra  note  58  (Comment  II.).). 

«sThus.  the  legend  would  provide  for  multiple 
class  funds  some  of  the  disclosure  required  by  Item 
6(d)  of  Form  N-1  A,  which  requires  identification  of 
other  classes  in  the  prospectus  and  a  statement 
whether  those  classes  have  any  preference  over  the 
security  being  offered. 
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required  to  state  that  a  sales 
representative  may  receive  different 
compensation  for  selling  one  class  than 
for  another  class. 

Proposed  new  Item  32(d)  of  Form  N- 
lA  would  require  an  undertaking  to 
provide  investors  calling  the  toll-free 
telephone  number  with  information 
about  purchasing  procedures  and 
eligibility  requirements  for  each  class  or 
feeder  fund,  and  comparable 
information  to  be  provided  about  any 
investment  vehicle  other  than  a  mutual 
fund  that  invests  only  in  the  same 
master  fund.e«  The  undertaking  would 
also  require  funds  to  provide 
prospectuses  for  other  classes  or  feeder 
funds  upon  request. 

The  proposed  legend  requirement  is 
intended  to  alert  investors  to  the 
existence  of  other  classes  and  feeder 
funds  and  how  to  obtain  information 
about  them.  Thus,  it  would  substitute 
for  the  more  extensive  information 
about  other  classes  that  now  is  required 
under  the  exemptive  orders  to  appear  in 
the  prospectus.67  Cuirent  disclosure 
requirements  for  most  feeder  funds 
would  be  unchanged  under  the 
proposal,  except  that  the  proposal 
would  require  speciHcally  that  some  of 
the  disclosure  now  required  for  feeder 
fund  prospectuses  be  presented  in  the 
legend  following  the  fee  table.M 

The  Commission  requests  comment 
on  whether,  instead  of  requiring  that  the 
legend  identify  all  other  classes  or 
feeder  funds,  the  Commission  should 
amend  Item  6(d)  (which  already 
requires  identification  of  all  classes)  to 
require  identification  also  of  all  feeder 
funds,  and  require  the  legend  to  include 


pension  hind,  bank  collective  tnist  hind  or 
other  commingled  fund,  as  well  as  another  public 
or  private  investment  vehicle  also  could  invest  in 
a  master  fund. 

See  supra  note  56  and  accompanying  text: 
prospectuses  generally  are  requir^  to  provide 
cross-disclosure  about  expenses,  performance, 
distribution  arrangements,  services,  fees,  sales 
charges,  and  exchange  privileges  of  classes  other 
than  institutional  or  inside  investor  classes. 
Prospectuses  for  classes  offered  to  the  general 
public  are  not  required,  however,  to  provide  that 
cross-disclosure  about  institutional  or  inside 
investor  classes;  instead,  they  are  required  only  to 
identify  the  institutional  or  inside  investor  class 
and  the  category  of  investors  eligible  to  purchase 
that  class.  Sm  supra  note  57  and  accompanying  text 
(defining  institutional  and  inside  investors). 
Because,  however,  the  proposed  legend  would  be 
more  conspicuous  than  the  disclosure  of  the 
existence  of  the  institutional  or  inside  investor  class 
provided  by  many  multiple  class  hinds  under  the 
exemptive  orders,  investors  should  be  more  likely 
to  notice  it.  Currently,  many  multiple  class  funds 
place  this  disclosure  at  the  end  of  the  prospectus. 

ooln  general,  the  substance  of  the  legend, 
including  the  inclusion  of  a  telephone  number  that 
investors  may  use  to  obtain  hirtber  information, 
closely  resembles  a  current  feeder  fund  prospectus 
disclosure  requirement.  See  1993  Generic  Comment 
Letter,  supra  note  58  (Comment  n.H.(c)): 


a  cross-reference  to  the  Item  6(d) 
disclosure. 

b.  Cross-disclosure  about  certain  other 
classes  or  feeder  funds.  Proposed  new 
General  Instruction  I  to  Form  N-lA 
would  require  a  prospectus  offering  any 
class  or  feeder  fund  to  provide 
disclosure  responding  to  Items  2 
through  9  of  Form  N-lA  for  all  other 
classes  or  feeder  funds  investing  in  the 
same  master  fund  that  are  offered  or 
made  available  through  the  same  broker, 
dealer,  bank,  or  other  financial 
intermediary  69  and  have  alternative 
arrangements  for  sales  and  related 
charges,  whether  or  not  those  classes  or 
feeder  funds  are  offered  in  the  same 
prospectus.  This  requirement  would 
ensure  that  investors  have  available  the 
information  necessary  for  choosing 
among  difierent  sales  charges  and 
related  expenses  while  investing  in  the 
same  underlying  portfolio.  The 
principal  purpose  of  the  proposed  cross¬ 
disclosure  requirement,  coupled  with 
proposed  new  Item  6(h)  discussed 
below,  is  to  focus  the  attention  of 
investors  on  a  comparison  among 
different  forms  and/or  amounts  of  sales 
charges  and  related  expenses.  This 
arrangement  would  facilitate 
comparisons  among  classes  or  feeder 
funds  that  have  alternative 
arrangements  for  sales  and  related 
charges  by  providing  information  in  a 
readily  accessible  format.  When,  as 
under  Items  2  and  3  of  Form  N-lA, 
information  is  required  to  be  presented 
in  tabular  form,  those  tables  must  list 
separately  in  parallel  and  adjacent 
columns  data  for  each  class  or  feeder 
fund  that  is  offered  in  the  prospectus  or 
about  which  cross-disclosure  is 
retired. 

The  determination  of  whether  classes 
or  feeder  funds  have  alternative 
arrangements  for  sales  and  related 
charges  and  therefore  require  croSit- 
disclosure  would  depend  on  the  facts 
and  circumstances  of  each  situation. 
Generally,  classes  or  feeder  funds  would 
be  considered  to  have  alternative  sales 
and  related  charges  if  they  differ 
primarily  in  offering  investors  different 
methods  for  paying  distribution  costs 
(e.g.,  a  choice  among  a  front-end  load, 
a  spread  load,  and  a  level  load).7o  By 


«»Olh«r  Bnancial  inlermediarins  would  be  any 
other  entities  that,  like  brokers  or  dealers,  act  as 
agents  or  principals  in  the  sale  ota  fund's  shares, 
or  that,  like  certain  banks,  provide  shareholder 
services  under  an  agreement  %vilb  a  fund. 

As  an  illustration  of  the  proposed  requirement, 
assume  a  hind  offers  four  classes,  with  Class  A  and 
Class  B  sold  to  retail  investors  through  brokers. 
Class  C  available  only  to  institutions  investing  for 
their  own  account,  and  Oass  D  available  through 
banks  to  retail  investors.  Class  A  has  a  S.0%  front- 
end  sales  load  and  a  .25%  asset-based  service  fee. 
Class  B  has  a  .75%  asset-based  distribution  fee  and 


contrast,  a  class  or  feeder  fund  offered 
exclusively  to  institutional  or  inside 
investors  would  not  be  considered  to 
have  an  alternative  arrangement  to  a 
class  or  feeder  fund  offer^  to  the 
general  public.  The  typical  case  to 
which  this  requirement  would  apply  is 
a  dual  distribution  arrai^ement.^a 

Under  proposed  new  General 
Instruction  I  and  the  proposed  legend 
requirement,  an  investor’s  existing  or 
potential  relationship  to  a  broker, 
dealer,  bank,  or  other  financial 
intermediary  would  determine  whether 
the  investor  would  find  information 
about  various  classes  or  feeder  funds  in 
the  same  prospectus  or  would  be 
referred  to  a  toll-free  telephone  number 
for  that  information.  If  classes  or  feeder 
funds  are  sold  to  customers  of  the  same 
financial  intermediary  and  differ 
primarily  in  the  sales  charge 
arrangements,  cross-disclosure  would  be 
required;  the  cross-disclosure 
requirement,  together  with  the 
requirement  of  a  discussion  of 
differences  among  classes  or  feeder 
funds,  would  focus  investor  attention  on 
the  differences  among  sales  charges  and 
related  expenses. 

If  classes  or  feeder  funds  are  sold  to 
customers  of  different  financial 
intermediaries,  or  if  they  are  sold  to 
customers  of  the  same  intermediary  but 
differ  primarily  in  the  services 
provided,  the  proposal  assumes  that 
they  are  being  offered  to  investors  with 
different  existing  or  potential  customer 
relationships.  Those  different 
relationships  would  involve  different 
conditions  and  charges  that  generally 
would  not  be  requir^  to  be  disclosed  in 
the  prospectus  in  any  event.'*  Thus,  an 


a  5.0%  CDSL  that  declines  1.0%  per  year,  Class  C 
has  no  sales  charges  or  asset-based  distribution  fees, 
and  Qass  D  has  no  sales  charge  but  a  .75%  asset- 
based  distribution  fee  and  a  .25%  asset-based 
service  fee.  A  prospectus  for  Class  A  must  contain 
full  cross-disclosure  about  Class  B,  and  vice  versa. 
Prospectuses  for  Classes  A  and  B  would  not  be 
required  to  include  cross-disclosure  about  Classes 
C  and  D.  Although  Class  D  shares  also  are  oBered 
to  retail  investors.  Class  D  is  available  only  to 
customers  of  a  Bnancial  intennediary  that  does  not 
offer  Classes  A  and  B  to  its  customers;  therefore, 
aoss-disclosure  about  Class  D  would  not  be 
required.  Furthermore,  if  Classes  A  and  B  were  each 
available  only  through  a  separate  bank,  the 
prospectus  for  each  class  would  not  be  required  to 
provide  cross-disclosure  about  the  other. 
ri  See  supra  note  57  and  accompanying  text 
rs  See,  ag.,  Mmrill  Lynch  California  Municipal 
Bond  Trust,  supra  note  56. 

r.r  For  example,  the  prospectus  would  not  be 
required  to  disclose  all  the  terms  and  costs  of 
spedHc  customer  relationships  or  transactions  with 
particular  financial  intermediaries  such  as  brokers 
or  banks.  Disclosure  is  not  always  required  about 
the  amount  of  transaction  fees  or  ongoing  fees,  such 
as  account  fees,  that  are  charged  by  financial 
intermediaries.  See,  e.g..  Form  N-IA,  Items  7(bMv) 
and  8(b).  Item  7(b)(v)  requires  disclosure  whether 
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investor  would  need  to  look  outside  the 
prospectus  to  learn  about  other 
customer  relationships  and  to  establish 
such  a  relationship  in  order  to  purchase 
certain  classes  or  feeder  funds.  Because 
prospectuses  currently  are  not  required 
to  disclose  all  of  the  costs  and  terms  of 
establishing  and  maintaining  these 
relationships  and  investing  in  these 
classes  or  feeder  funds  (and  such 
disclosure,  if  required,  would  be 
lengthy,  complex  and  constantly 
changing),  the  Commission  is  proposing 
to  provide  for  investors  to  obtain  those 
classes  or  feeder  funds  by  calling  the 
toll-free  number  listed  in  the  legend 
following  the  fee  table. 

The  cross-disclosure  requirement 
should  result  in  minimal  ^ange  for 
current  multiple  class  and  master-feeder 
funds.  The  multiple  class  exemptive 
orders  already  require  cross-disclosure 
of  virtually  all  the  features  that  are 
likely  to  differ  among  classes;  current 
disclosure,  however,  may  not  be  as 
extensive  or  in  the  same  format  as  what 
would  be  required  under  the  proposal. 
For  example,  in  prospectuses  of  fends 
operating  under  current  exemptive 
orders,  sales  charge  and  expense 
disclosure  may  be  found  in  footnotes  or 
the  text  and  not  in  parallel  columns  in 
the  fee  table;  under  the  proposed  new 
Instruction,  such  disclosure  would  be 
required  to  appear  in  the  same  form  and 
extent  as  if  the  class  or  feeder  were 
being  offered  in  the  same  prospectus.  In 
any  event,  virtually  all  fends  with 
classes  that  would  be  subject  to  the 
cross-disclosure  requirement  already 
offer  those  classes  in  the  same 
prospectus.  Although  feeder  fend 
prospectuses  have  been  required  only  to 
provide  disclosure  about  b^h  the  fe^er 
funds  and  the  master  fend,'*  few  feeder 
funds  currently  have  alternative 
arrangements  for  sales  charges  that 


any  person  such  as  a  broker-dealer  or  bank  may 
impose  any  charges  in  connection  with  purchues, 
unless  a  registrant  believes  those  charges  are 
disclosed  in  a  wrapper.  Item  8(b)  requires 
disclosure  whether  a  broker-dealer  may  impose 
charges  for  selling  shares  to  a  registrant  through  the 
broker-dealer.  In  either  case,  the  amount  of  such 
foes  need  not  be  disclosed.  When  banks  or  other 
financial  institutions  impose  service  fees,  a  footnote 
should  be  added  to  the  fee  table  to  inform  investors 
that  such  fees  exist;  and  when  there  is  only  one 
institution  levying  an  additional  fee,  that  fee  may 
have  to  be  indud^  as  an  item  in  the  fee  table. 
Letter  from  Carolyn  B.  Lewis,  Assistant  Director. 
Division  of  Investment  Management.  SBC.  to 
Registrants  at  4  (|an.  17, 1992)  (Comment  li.C). 

r*  See  “Hub- And-Spoke”  Funds:  A  Report 
Prepared  By  the  Division  of  Investment 
Management  at  n.  22  (report  delivered  to  The 
Horwrable  )ohn  D.  Ding^  on  April  15, 1992).  The 
master  fimd  is  a  co-isswar  with  each  feeder  huid 
under  Securities  Act  rule  140.  The  naaster  fund  and 
its  officers  and  diredots  siga  each  feeder  hind's 
rngistration  statement.  17  CFR  230.140. 


would  bring  them  within  the  proposed 
cross-disclosure  requirement.'* 

The  Commission  requests  comment 
on  whether  it  is  appropriate  to  limit  the 
proposed  cross-disclosure  requirement 
to  classes  or  feeder  fends  with 
alternative  sales  charge  arrangements. 
Should  prospectuses  be  required  instead 
to  provide  cross-disclosure  about  all 
classes  or  feeder  fends  investing  in  the 
same  portfolio,  or  all  such  classes  or 
feeder  fends  other  than  those  oHered  to 
institutional  or  inside  investors,'*  or  all 
classes  or  feeder  fends  entered  or  made 
available  through  the  same  financial 
intermediary?  Such  •  requirement 
arguably  might  help  investors 
understand  all  their  possible  options  for 
investing  in  a  portfolio,  and  might 
promote  greater  competition  among 
different  financial  intermediaries. 

Would,  however,  such  a  requirement 
result  in  mandatory  prospectus 
disclosure  so  complex  that  it  would 
defeat  the  Commission’s  goal  of 
promoting  investor  understanding? 

c.  Comparison  of  classes  or  feeder 
funds.  If  a  prospectus  offers  two  or  more 
classes  or  feeder  fends,  or  provides 
cross-disclosure  about  one  or  more 
classes  or  feeder  fends,  proposed  new 
Item  6(h)  would  require  the  prospectus 
to  discuss  the  differences  among  the 
classes  or  feeder  fends  that  are  offered 
in  the  prospectus  or  about  which  the 
prosp^us  provides  cross-disclosure 
under  General  Instruction  I.  It  also 
would  require  the  prospectus  to  provide 
a  line  graph  comparing  the  performance 
of  those  classes  or  feeder  fends  over  a 
hypothetical  ten-year  period.  Like  the 
line  graph  requir^  under  Item  5A.  the 
graph  would  compare  the  net  asset 
value  on  the  first  day  of  the  first  year  to 
the  subsequent  net  asset  values  at 
redemption  on  the  last  day  of  each  year 
starting  with  a  $10,000  initial 
investment;  unlike  the  graph  under  Item 
5A.  this  graph  would  be  hypothetical 
and  not  based  on  historical 
performance."  The  graph  would  show. 


See  supra  note  27  and  accompanying  text  for 
examplee  of  feeder  funds  investing  in  the  same 
maiiter  fund  that  are  offered  or  made  available 
through  the  same  intermediaries  and  have 
alternative  sales  cliarge  arrangements;  such  funds 
would  ap|)ear  to  be  subject  to  the  pro|K>sed  cross¬ 
disclosure  requirement. 

rnSee  supra  note  57  and  accompanying  text 
(deFining  institutional  and  inside  investors).  The 
rationale  for  this  alternative  would  be  that  when 
one  class  or  feeder  fund  is  offered  through  a  broker, 
and  another  class  or  feeder  hind  is  made  available 
through  a  bank,  investors  would  be  eligible  in 
theory  to  purchase  each  class  or  feeder  fund,  either 
through  the  broker  or  by  opening  an  account  with 
the  bank,  and  hence  should  receive  information  in 
the  prospectus  about  those  other  choices. 

rrThe  proposed  bistructions  to  new  Item  6(h) 
also  are  based  oti  the  Instructions  to  item  SA;  they 
have  been  modified  to  reflect  the  differences 


for  example,  the  circumstances  under 
which  holding  shares  of  a  class  or  feeder 
fend  for  a  given  length  of  time  would 
produce  the  highest  return;  with  this 
comparison,  investors  could  consider 
how  long  they  are  likely  to  hold  their 
shares  in  determining  which  class  or 
feeder  fend  to  purchase.'* 

The  computation  of  those  net  asset 
value  figures  would  use  a  five  percent 
annual  return  before  expenses  for  all 
classes  or  feeder  funds.  This  five 
percent  rate  like  that  under  the  example 
in  Item  2,  is  used  to  ensure 
comparability  and  illustrate  the 
hypothetical  nature  of  the  line  graph. 

The  Commission  requests  comment  on 
whether  Item  6(h)  would  require  more 
than  one  rate  of  return  in  order  to 
illustrate  differences  among  different 
market  conditions,'*  or  should  permit 
the  use  of  a  rate  other  than  five  percent 
selected  by  the  issuer  so  long  as  the  rate 
is  reasonable  in  comparison  to  the 
historical  performance  of  the  fend  or 
other  fends  with  comparable  investment 
objectives.  The  Commission  also 
requests  comment  on  whether  Item  6(h) 
should  require  textual  discussion 
instead  of  the  proposed  line  graph. 

The  graph  would  be  required  to  be 
accompanied  by  a  brief  statement 
explaining  that  the  graph  is  a 
hypothetical  illustration  of  the  effect  on 
performance  of  the  expenses  of  the 
different  classes  or  feeder  fends.  The 
statement  also  must  explain  the  graph’s 
assumptions  and  state  that  the  assumed 
five  percent  return  should  not  serve  as 
a  basis  for  predicting  future  returns. 

The  line  graph  would  complement  the 
example  in  the  fee  table  required  by 
Item  2:  The  example  requires  disclosure 
of  total  expenses  over  periods  of  one, 
three,  five,  and  ten  years;  thus  it  may 
not  identify  the  point  at  which  one  class 
or  feeder  fend  would  come  to  have  a 


between  historical  and  hypothetical  performance, 
and  between  a  comparison  to  an  index  and  a 
comparison  among  difler3hi.classas  or  feeder  funds. 
Unlike  Item  SA  disclosure.  Item  6(h)  disclosure 
would  be  required  to  appear  in  the  prospectus;  it . 
would  not  be  sufTicient  to  include  this  disclosure 
in  a  fund's  annual  report. 

r«Cf.  Vanessa  O’Connell,  Mastering  the  ABCs  of 
Fund  Shares,  Money,  Sept.  1993,  at  44  (providing 
hypothetical  example  in  which  level-load  class 
would  have  the  highest  value  if  an  investor  stays 
in  the  fund  for  Five  or  fewer  years,  spread  load 
would  have  the  highest  value  for  an  investor 
redeeming  in  year  six.  and  front-end  shares  for  an 
investor  holding  for  seven  years  or  longer). 

For  example,  prospectuses  for  variable  life 
insurance  contracts  indude  tables  showing  how 
contract  values  can  change  over  time  at 
hypothetical  gross  investment  rates  of  zero,  four, 
and  eight  percent,  or  zero,  six,  and  twelve  percent. 
Cl  also  Regulation  S-K.  Item  402(c).  17  CFR 
229.402(c)  (executive-compensation  disclosure 
instructions  regarding  stock  options  require 
valuation  of  options  assuming  five  or  ten  percent 
annual  rate  of  slock  price  appreciation). 
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higher  value  on  redemption  than 
another  class  or  feeder  fund.  When  a 
prospectus  includes  the  disclosure 
required  by  proposed  Item  6(h),  the 
legend  following  the  fee  table  also 
would  be  required  to  include  a  cross- 
reference  to  the  location  of  the  Item  6(h) 
disclosure  in  the  prospectus.  The 
Commission  requests  comment  on 
whether  this  disclosure  should  be 
required  to  follow  the  fee  table. 

a.  Alternative  regulatory  approaches. 
The  Commission  requests  comment  on 
whether  prospectus  disclosure 
requirements  alone  are  effective  to 
ensure  that  investors  understand  their 
options  among  these  funds’  sales  and 
related  charges  before  making  an 
investment  decision.  Various  reports 
suggest  that  many  investors  find  these 
funds  complicated,  and  do  not 
understand  what  sales  charges  they  will 
be  paying;  so  these  reports  raise 
questions  whether  adequate  information 
about  sales  charges  is  communicated  to 
investors  today. 

The  Commission  requests  comment 
on  whether  these  reports  of  investor 
confusion  are  accurate.  If  so,  is  it  likely 
that  the  recently  effective  amendments 
to  the  National  Association  of  Securities 
Dealers,  Inc.  (“NASD”)  Rules  of  Fair 
Practice  regarding  asset-based  sales, 
charges  will  lessen  investor 
confusion?  »» 

The  Commission  also  requests 
comment* on  whether  some  other 
regulatory  approach  is  necessary  to 
address  these  concerns.  Should  the 
Commission  require  multiple  class  and 
master-feeder  funds  to  deliver  a 
prospectus  or  some  shorter  document 
before  sale?  “2  For  example, 
representatives  might  provide  an  off- 
the-page  prospectus  (if  available)  or 
some  other  document  containing 
information  about  sales  charges  and  a 
comparison  such  as  that  required  by 
proposed  Item  6(h)  «3.  Or  should  the 


■x'See  supra  note  59  (for  references  to  press 
reports). 

NASD  Rules  of  Fair  Practice.  Article  III,  Section 
26,  NASD  Manual  ((XH)  f  2176.  Among  other 
changes,  these  amendments  preclude  the  use  of  the 
term  no-load  and  similar  terms  for  funds  v»lh  rule 
12l>^l  or  service  fees  exceeding  0.25%. 

But  see  Protecting  Investors,  supra  note  2,  at 
351  (recommending  that  delivery  of  the  section 
I0|a)  prospectus  should  not  be  required  before  all 
mutual  fund  sales  in  the  absence  of  evidence  that 
investors  are  dissatisfied  with,  or  being  harmed  by, 
the  current  practice  of  requiring  the  delivery  of  the 
statutory  prospectus  at  the  earlier  of  the 
confirmation  of  the  sale  or  the  delivery  of  the 
security  in  the  case  of  mutual  fund  shares  sold 
through  brokers). 

O'*  For  example,  such  a  document  might  consist  of 
photocopies  of  pertinent  pages  of  the  section  10(a) 
prosiiectus.  As  with  rule  15c2-8  (17  CFR  240.1Sc2- 
81 1,  the  Commission  could  adopt  such  a  rule  under 
the  authority  in  section  15(c)(2)  of  the  Securities 
Exchange  Act  (15  U.S.C.  78o(c)(2)),  which  provides 


Commission  work  with  the  NASD  to  set 
standards  for  basic  information  that 
representatives  must  communicate  to 
customers,  whether  orally  or  in  writing, 
before  investment  in  multiple  class  and 
master-feeder  funds? 

2.  Advertising  and  Sales  Literature 

Multiple  class  orders  generally 
require  advertising  and  sales  literature 
to  include  expense  and  performance 
data  for  all  classes  of  shares  whenever 
they  provide  this  information  for  any 
one  class. This  requirement  addresses 
concerns  that  advertising  and  sales 
literature  featuring  the  performance  of 
only  one  class  might  be  misleading. 
Investors,  for  example,  could  be  misled 
if  the  performance  of  a  class  available 
only  to  institutions  were  advertised 
without  disclosure  that  classes  available 
to  the  general  public  would  have  higher 
sales  charges  and  expenses  and, 
consequently,  poorer  performance.. 

The  same  orders  that  do  not  require 
prospectus  disclosure  about 
institutional  or  inside  classes  also 
permit  a  comparable  exception  in 
advertising  and  sales  literature 
disclosure.  Under  this  exception, 
advertising  or  sales  literature  need  not 
include  performance  or  expense  data  for 
classes  that  are  available  solely  to 
institutional  or  inside  investors.Bs 
Moreover,  the  orders  do  not  explicitly 
require  any  information  regarding  the 
multiple  class  structure  to  be  included 
in  advertisements  or  sales  literature  that 
do  not  contain  performance  or  expense 
data.  For  master-feeder  funds,  there  are 
currently  no  Commission  guidelines  or 
requirements  regarding  advertising  and 
sales  literature. 

a.  Legends  concerning  other  classes  or 
feeder  funds.  The  Commission  proposes 
to  amend  rule  134  under  the  Securities 
Act  by  adding  new  paragraph  (a)(3)(iv) 
to  specifically  address  multiple  class 
and  master-feeder  fund  advertising  and 
sales  literature.^"  Because  master-feeder 
arrangements  serve  many  of  the  same 
functions  as  multiple  class  funds  and 
raise  many  of  the  same  concerns,  the 
Commission  believes  that,  as  with 
prospectus  disclosure,  advertising  for 


the  Commission  with  rulemaking  authority  over 
fraudulent,  deceptive,  and  manipulative  acts  and 
practices. 

E.g.,  Merrill  Lynch  California  Municipal 
Bond  Tnist,  supra  note  56,  S3  FR  29294, 

See  supra  note  57  and  accompanying  text.  In 
contrast  to  their  requirements  for  prospectus 
disclosure,  however,  the  exemptions  do  not  require 
any  disclosure  in  advertising  or  sales  literature 
regarding  the  excepted  classes. 

17  CFR  230.134.  Existing  paragraph  (a)(3)(iv) 
would  be  renumbered  as  paragraph  (a)(3)(v).  Rule 
134  permits  advertising  and  sales  literature  with 
content  strictly  limited  to  certain  items  set  forth  in 
paragraph  (aK3)(ii)  of  the  nile.  Rule  134  does  not 
provide  for  the  use  of  performance  figures. 


both  types  of  funds  should  be  subject  to 
similar  requirements. Proposed  new 
paragraph  (a)(3)(iv)  would  require 
multiple  class  and  master-feeder  funds 
to  include  a  legend  in  advertising  and 
sales  literature  similar  to  the  proposed 
legend  following  the  fee  table  in  the 
prospectus.  The  legend  would  disclose 
that  a  multiple  class  fund  issues  other 
classes  or  that  other  feeder  funds  invest 
in  the  ma.ster  fund,  and  that  because 
sales  charges  and  expenses  vary  among 
classes  and  feeder  funds,  performance 
also  varies.""  Unlike  the  prospectus 
legend,  the  advertising  legend  would 
not  be  required  to  list  the  names  of  other 
classes  or  feeder  funds.  In  addition,  the 
legend  would  include  a  toll-free 
telephone  number  that  investors  may 
use  to  obtain  further  information 
concerning  other  classes  or  feeder  funds 
not  featured  in  the  advertising  or  sales 
literature.  The  proposal  would  require 
that  the  legend  by  in  a  type  at  least  as 
large  as,  and  of  a  style  difrerent  from, 
but  at  least  as  prominent  as,  that  used 
in  the  major  portion  of  the 
advertisement.""  These  format 
requirements  are  intended  to  prevent 
the  legend  from  being  placed  in  a 
footnote  or  in  any  other  inconspicuous 
location  that -might  not  draw  investor 
attention.  The  legend  would  not  be 
required  that  advertising  or  sales 
literature  includes  all  classes  of  a  fund 
or  all  feeder  funds  that  invest  in  a 
master  fund. 

Proposed  new  paragraph  (a)(6)  of  rule 
482  would  require  a  legend  similar  to 
the  legend  proposed  for  rule  134.""  The 
Ckimmission  also  is  proposing  to  add  a 
legend  requirement  for  sales  literature 
subject  to  rule  34b-l  under  the 
Investment  Company  Act."'  Proposed 
new  paragraph  (b)(l)(iii)  of  rule  34b-l 
would  require  sales  literature  used  by 
multiple  class  or  feeder  funds  that 
contains  performance  figures  for  fewer 
than  all  classes  of  a  fund  or  all  feeder 
funds  that  invest  in  the  same  master 
fund  to  include  the  legend  required  by 
proposed  new  paragraph  (a)(8)  of  rule 
482. 


See  supra  section  II.Cl. 

■*>The  Commission  is  proposing  to  require  that 
the  legend  discuss  expenses  and  performance  even 
though  rule  134  does  not  provide  for  the  use  of 
performance  data  such  as  yield  and  total  return 
Figures;  rule  134  advertisemmits,  however,  may 
include  rankings  based  on  performance  data. 

**This  standard  is  the  same  as  that  required  by 
paragraph  (a)(3)(iii)  for  legends  in  mutual  fund 
print  advertisements  and  sales  literature.  17  CFR 
230.134(a)(3)(iii). 

»'17CFR  230.482. 

•r  17  CFR  270.34l>-1.  Rule  34b-1  generally 
requires  any  pamphlet,  circular,  or  other  sales 
literature  that  contains  investmmt  company 
performance  data  to  comply  with  certain  of  the 
disclosure  requirements  of  rule  482. 
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6.  Performance  information.  Proposed 
new  paragraph  (a)(9)  of  rule  482  would 
require  multiple  class  and  mast^ieeder 
fund  advertising  that  contains 
performance  figures  to  include,  with 
equal  prominence,  the  performance  of 
all  classes  and  feeder  funds  that  are 
subject  to  the  prospectus  cross- 
disdosure  requirement.”  Thus,  for 
multiple  class  funds,  the  proposal 
would  require  generally  less  extensive 
expense  and  performance  information 
than  the  exemptions  do  at  present.  The 
equal  prominence  requirement  is 
intended  to  address  the  concern  that 
advertisements  or  sales  literature  might 
disclose  the  performance  of  some 
classes  inconspicuously,  e.g.,  in  a 
footnote  or  in  print  much  smaller  than 
that  used  for  the  performance  figures  of 
another  class.  The  Commission  requests 
comment,  however,  on  whether  the 
requirement  of  equal  prominence  may 
result  in  unduly  bulky  performance 
disclosure  that  might  emphasize 
performance  data  at  the  expense  of  other 
disclosure  or  might  inhibit  the 
disclosure  of  peiformance  data.  Should 
th(^  Commission  instead  require 
performance  information  to  be 
presented  in  a  table?  Would  the 
proposed  legend  (discussed -above)  be 
sufficient  to  inform  investors  of  the 
fund’s  capital  structure,  the  possible 
availability  of  classes  or  feeder  funds 
not  otherwise  mentioned  in  the 
advertising  or  sales  literature  and  a 
means  of  obtaining  further  information? 
The  Commission  also  requests  comment 
on  whether  rules  134,  482,  and  34b-l 
should  require  funds  to  disclose  with 
equal  prominence  performance  or 
expense  data  for  all  classes  or  feeder 
funds  except  classes  or  feeder  funds 
offered  exclusively  to  institutional  or 
inside  investors”  to  the  extent  that 
performance  or  expense  data  for  any 
class  or  feeder  fund  are  included  in  that 
advertising  or  sales  literature. 

Under  Securities  Act  rule  482  and 
Investment  Company  Act  rule  34b-l, 
advertisements  or  sales  literature 
containing  performance  data  for  open- 
end  investment  companies  other  than 
money  market  funds  must  include  one, 
five,  and  ten  year  average  annual  total 
return.”  When  an  advertisement  or 


"zPropoced  new  paragraph  (bMlN>i>)  of  rule  34b- 
1  would  extend  this  requirement  to  sales  literatura. 

<*■'<  See  supra  note  57  and  accompanying  text 
(denning  institutional  and  inside  investors). 

<•«  17  CFR  230.482(e)(3),  270.34b-l.  An  impotlani 
puritose  for  requiring  the  presentation  of  lon^emt 
average  annual  return  quotations  in  advertising  or 
sales  literature  that  contains  performance  figures  is 
to  provide  investors  with  informalion  on  the  hind's 
performance  over  the  business  cycle.  See,  e.g.. 
Advertising  By  investment  Companies:  Proposed 
Rules  and  Amendments  to  RuW  Forms,  and 


sales  literature  contains  perfcumanca 
data  for  a  class  or  feeder  fund  with  a 
shoTlOT  performance  history  than  other 
classes  or  feeder  funds,  the 
advertisement  or  sales  literature  might 
be  misleading  if  it  did  not  include  long¬ 
term  performance  data;  for  example, 
short-term  disclosure  alone  might  be 
misleading  if  the  performance  were 
excellent  in  the  short-term,  but  poor 
over  the  longer  term.  The  exempt! ve 
orders  generally  require  disclosure  of 
the  performance  of  all  classes.®* 

The  proposed  additional  proviso  for 
paragraph  (e)(3)  of  rule  482  would 
require  long-term  total  return 
information  to  be  provided  for  another 
class  or  another  feeder  fund  or  the 
master  fund  when  that  information  is 
not  available  for  the  class  or  feeder  fund 
advertised.  The  proviso  would  require 
that  when  an  advertisement  contains 
performance  figures  for  a  class  or  feeder 
fund  for  which  average  annual  total 
return  information  is  available  for  less 
than  the  one,  five,  and  ten  year  periods 
required  by  paragraph  (e)(3),  and  this 
information  is  available  for  a  longer 
period  for  another  class,  feeder  fund,  or 
master  fund,  then  the  advertisement 
must  include  quotations  of  average 
annual  total  return  for  the  securities  of 
the  other  class  or  feeder  fund  or  master 
fund  together  with  any  necessary 
explanation.”  This  requirement  is 
intended  to  ensure  that  funds  do  not 
attempt  to  hide  poor  past  performance 
by  creating  a  new  class.  Funds  must 
select  the  class  or  feeder  fund  or  master 
fund  with  performance  figures  for  the 
longest  period  if  none  has  been  offered 
for  ten  years  or  more.  If  more  than  one 
class  or  feeder  fund  or  master  fund  has 
been  offered  for  ten  yeais  or  more,  then 
the  fund  may  select  a  class  or  feeder 
fund  or  master  fund  from  this  group.®^ 
When  presenting  performance  figures 
for  a  class  or  feeder  fiind  or  master  fund,, 
funds  must  be  careful  to  include  any 
additional  information  necessary  to 
ensure  that  such  performance  data  are 


Guidelines,  Securities  Act  Release  No.  6660  (Sept. 

7, 1906),  51  FR  34384,  34386. 

tM  Supra  note  56  and  accompanying  text  Cf. 
Merrill  Lynch  Asset  Management,  Inc.  (pub.  avail. 
Mar.  9, 1990)  (fund  permitted  to  advertise 
performance  for  a  new  class  since  sales  of  the  new 
class  commenced,  rather  than  restating  the  fluid's 
historical  performance  data  for  that  class;  because 
investors  would  have  available  the  performance  of 
the  older  class,  they  “in  no  way  would  be  denied 
infonnation  about  the  long-term  performance  of  the 
Fund"). 

w.  Proposed  new  paragraph  (bK  1  Xiii)  of  rule  34b- 
1  would  extend  this  requirement  to  sales  literature. 

•r  in  the  case  of  classes  or  feeder  funds  with 
alternative  sales  charge  arfangeinents,  this 
provision  may  not  have  much  effect  because  the 
performance  of  all  such  classes  would  be  required 
to  appear  in  the  same  advertisement 


not  misleading;  ”  For  example,  they 
should  disclose  the  effect  of  difierences 
in  sales  charges  or  other  expenses.  The 
Commission  requests  comment  on 
whether  rule  482  instead  should  be 
amended  to  provide  that,  when 
complete  long-term  total  return 
information  is  not  available  for  a  class 
or  feeder  fund,  the  advertisement  must 
include  long-term  total  return  figures 
that  incorporate  the  performance  of 
another  class  or  the  master  fund, 
adjusted  to  reflect  applicable  sales  loads 
and  account  fees.®®  The  Commission 
also  requests  comment  on  whether 
issues  of  long-term  performance  data  for 
multiple  class  and  master-feeder  funds 
should  continue  to  be  treated 
interpretively  under  the  general 
requirements  of  rule  482,  instead  of 
under  the  specific  amendment  proposed 
here. 

3.  Off-the-Page  Prospectuses 
The  Commission  recently  proposed 
amendments  to  rule  482  to  permit  open- 
end  management  investment  companies 
to  use  advertisements  containing 
applications  to  purchase  their  securities 
(“off-the-page  prospectuses”).*®® 
Proposed  paragraph  (g)(l)(v),  however, 
would  prohibit  the  use  of  off-the-page 
prospectuses  by  multiple  class  and 
master-feeder  funds.  The  proposing 
release  stated  that  these  types  of  funds 
would  not  be  eligible  to  use  off-the-page 
prospectuses  because  of  the  complexity 
of  the  disclosure  that  would  be 
necessary  to  comply  with  the  proposed 
amendments.  The  proposing  release  also 
stated  that  the  Commission  would  later 
consider  whether  multiple  class  and 
master-feeder  funds  should  be  able  to 
use  off-the-page  prospectuses.*®* 
Although  a  few  commenters  agreed  that 
multiple  class  and  master-feeder  funds 


""See,  e.g..  Sec.  Act  Rel.  6660,  supra  note  94, 61 
FR  34384,  34391  (whoever  sponsors  an 
advertisement  or  sales  literature,  whether  the  fund, 
the  underwriter,  or  the  Whaler,  bears  the  primary 
responsibility  for  assuring  tiiat  the  advertisement  or 
sales  literature  is  not  false  or  misleading).  Cf. 

Kidder  Peabody  Equity  Income  Fund,  Inc.  (pub. 
avail.  Nov.  1, 1991)  (when  a  hind  changed  from  a 
CDSL  with  a  1.0%  12b-l  fee  to  a  front-end  load 
with  a  0.5%  12b-l  fee.  historical  performance  data 
must  be  based  on  rule  12b-l  fees  actually  charged 
and  may  not  be  recalculated  to  reflect  the  changed 
12b-l  fee);  investment  Company  Institute  (pub. 
avail.  May  13, 1988)  (a  fund  must  adjust 
performance  data  to  reflect  its  current  sales  load  for 
each  of  the  one,  five,  and  ten  year  periods  under 
rule  482). 

<"•  See  The  Managers  Core  Trust  (pub.  avail.  Jan. 
28. 1993)  (when  an  existing  fund  b^mes  a  master 
hind,  the  new  feeder  hind  may  restate  the  historical 
performance  data  of  the  master  fund  to  reflect  any 
applicable  sales  loads  and  account  fees  at  the  feeder 
fundi 

See  Off-the-Page  Prospectuses  for  Open-End 
Management  bivestinmt  Cmpanies,  Securities  Act 
Release  Na  6982  (Mar.  5. 1993),  58  FR  16141. 

«»*  Id.,  58  FR  at  16144. 
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should  not  be  eligible  to  use  off-the-page 
prospectuses.102  most  commenters 
argued  that  these  types  of  funds  would 
not  require  extraordinary  disclosure 
and  that  the  disclosure  required  under 
the  exemptions  could  fit  in  an  off-the- 
page  prospectus  without  confusion.^x 

In  light  of  these  comments  and  the 
other  Ganges  to  rule  482  proposed  in 
this  release,  the  Commission  is 
proposing  to  revise  proposed  rule  482(g) 
to  delete  the  provision  excluding 
multiple  class  funds  and  feeder  funds 
from  eligibility  to  use  off-the-page 
prospectuses.  A  new  General  Instruction 
to  paragraph  (g)(2)  would  require  cross¬ 
disclosure  for  all  classes  or  feeder  funds 
that  are  subject  to  the  prospectus  cross¬ 
disclosure  requirement.  Like  other 
advertisements  under  rule  482,  off-the- 
page  prospectuses  also  would  be  subject 
to  the  legend  requirement  of  proposed 
paragraph  (a)(8).  In  addition,  off-the- 
page  prospectuses  would  be  required  to 
include  the  discu.ssion  and  line  graph 
required  under  proposed  new  Item  6(h) 
of  Form  N-lA  concerning  differences 
among  classes  or  feeder  ^nds.  The 
Commission  requests  comment  on 
whether  any  other  disclosure 
requirements  are  necessary  to  address 
the  specific  features  of  these  types  of 
funds.  * 

III.  Cost/Benefit  of  Proposed  Action 

Taken  as  a  whole,  proposed  rule  18f- 
3  and  the  proposed  rule  and  form 
amendments  should  not  impose  greater 
burdens  of  reporting  or  recordkeeping  or 
greater  regulatory  compliance  costs  than 
those  imposed  by  the  multiple  class 
exemptive  orders:  and  the  proposed 
disclosure  requirements  also  should 
impose  little  burden  on  feeder  fiinds. 
Under  proposed  rule  18{-3,  multiple 
class  funds  would  be  subject  to  fewer 
requirements  and  lower  costs  than 
under  the  exemptive  orders.  Any 
additional  time  required  to  comply  with 
proposed  rule  18f-3’s  written  plan 
requirement  should  be  minimal  because 
multiple  class  funds  already  would  have 
to  commit  any  material  class  differences 
to  writing  in  order  to  enter  into 
distribution  or  service  agreements,  or  to 


See  Letter  from  North  American  Securities 
Administrators  Association  to  fonathan  G.  Katz, 
Secretary,  SEC  (June  23, 1993),  File  No.  S7-11-93; 
Letter  from  Savings  k  Community  Bankers  of 
America  to  Jonathan  G.  Katz,  Secretary,  SEC  (July 

21. 1993) ,  File  No.  S7-11-93. 

XU  See,  e^..  Letter  from  American  Bar 
Association  to  Jonathan  G.  Katz,  Secretary,  SEC 
(June  23, 1993),  File  Na  S7-11-93. 

XM  See,  e.g..  Letter  from  the  Investment  Company 
Institute  to  Jonathan  G.  Katz,  Secretary.  SEC  (Jun* 

23. 1993) ,  File  No.  S7-11-93:  Letter  horn  the 
Vanguard  Group  of  Investment  Companies  to 
Jonathan  G.  Katz,  Secretary,  SEC  (Juim  23, 1993). 
File  No.  S7-11-93. 


disclose  their  terms.  The  proposed 
amendment  to  rule  12b-l  should  not 
impose  any  additional  costs  because  it 
essentially  would  incorporate  in  the 
rule  existing  requirements  in  the 
exemptive  orders  for  multiple  class 
funds. 

The  proposed  amendment  to  Form  N- 
SAR  would  merely  articulate  what  good 
accounting  practice  should  already 
dictate  and  would  be  less  burdensome 
than  the  condition  in  the  multiple  class 
exemptive  orders  requiring  that 
multiple  class  funds  file  a  separate 
expert’s  report  on  internal  control 
relating  to  fund  procedures  for 
calculating  each  class’s  net  assets.  ’The 
proposed  legend  and  cross-disclosure 
requirements  should  impose  little 
burden,  because  they  essentially  would 
involve  only  disclosure  that  already 
exists  in  other  disclosure  documents. 
Any  burden  of  this  disclosure  would  be 
outweighed  by  the  benefits  of  more 
informed  investment  decisions. 

IV.  Summary  of  Initial  Regulatory 
Flexibility  Analysis 

The  Commission  has  prepared  an 
Initial  Regulatory  Flexibility  Analysis  in 
accordance  with  S  U.S.C.  603  regarding 
proposed  rule  18f-3  and  the  proposed 
amendments  to  rules  12b-l  and  34b7-l 
under  the  Investment  Company  Act,  to 
rules  134  and  482  under  the  Securities 
Act,  and  to  Forms  N-lA,  N-14,  and  N- 
SAR.  The  analysis  explains  that  the 
proposals  are  intended  to  allow  mutual 
funds  to  issue  multiple  classes  of  shares 
without  the  burden  of  obtaining 
individual  exemptive  orders.  The 
disclosure  proposals  are  intended  to 
minimize  investor  confusion  and  focus 
investor  attention  on  differences  in  sales 
charges  and  related  expenses;  the 
disclosure  proposals  also  are  intended 
to  clarify  and  consolidate  disclosure  and 
reporting  requirements  for  multiple 
class  and  master-feeder  funds,  including 
small  entities.  The  Analysis  states  that 
the  Commission  considered  significant 
alternatives  to  the  proposal,  including 
establishing  difierent  compliance  or 
reporting  requirements,  and  exempting 
small  entities  firom  the  rule  18f-3  plan 
and  the  disclosure  requirements.  'The 
Commission  conclude  that  the 
alternatives  would  remove  little,  if  any, 
burden,  while  removing  significant 
investor  protections.  To  obtain  a  copy  of 
the  Initial  Regulatory  Flexibility 
Analysis,  write  to  Roseanne  Harford, 
Division  of  Investment  Management, 
Mail  Stop  10-6,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549. 


V.  Statutory  Authority 

The  Commission  is  proposing  rule 
18f-3  under  the  authority  nanted  to  the 
Commission  in  section  6(c),  18(i).  and 
38(a)  of  the  Investment  Company  Act 
[15  U.S.C.  6(c),  18(i),  and  37(a)],  and  the 
amendment  to  rule  12b-l  under  section 
12(b)  of  the  Investment  Company  Act 
(15  U.S.C.'§  12(b)].  *1110  Commission  is 
proposing  the  amendment  to  Form  N- 
SAR  under  sections  30  and  38(b)  of  the 
Investment  Company  Act  (15  U.S.C 
80a-29,  and  37(b)],  the  amendments  to 
Form  N-lA  under  sections  6,  7(a),  10, 
and  19(a)  of  the  Securities  Act  [15 
U.S.C.  77g(a),  77j,  and  77s(a)],  and 
sections  8(b),  24(a),  and  38(a)  of  the 
Investment  Company  Act  [15  U.S.C. 
80a-8(b),  24(a),  and  37(a)].  The 
amendments  to  rule  482  are  proposed 
under  sections  10(b)  and  19(a)  of  the 
Securities  Act  [15  U.S.C.  77j(b)  and 
77s(a)].  The  amendment  to  rule  34b-l  is 
proposed  under  section  38(a)  of  the 
Investment  Company  Act  [15  U.S.C. 
37(a)]. 

VI.  Text  of  Proposed  Rule  and  Rule  and 
Form  Amendments 

List  of  Subjects  in  17  CFR  Parts  230, 

239, 270,  and  274 

Investment  companies.  Reporting  and 
record  keeping  requirements.  Securities. 

For  the  reasons  set  out  in  the 
preamble.  Title  17,  Chapter  II  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  23(>-GENERAL  RULES  AND 
REGULATIONS,  SECURITIES  ACT  OF 
1933 

1.  The  authority  citation  for  part  230 
continues  to  read,  in  part,  as  follows: 

Authority:  The  Securities  Act  of  1933, 15 
U.S.C.  77b,  77f,  77g,  77h,  77j.  77s,  77sss,  78c, 
781.  78m.  78n,  78o,  78w,  79i/(d),  79t.  80a-8, 
80a-29,  80a-30,  and  80a-37,  unless 
otherwise  noted. 

«  *  *  *  * 

2.  Section  230.134  is  amended  by 
redesignating  paragraph  (a)(3)(iv)  as 
paragraph  (a)(3)(v)  and  adding 
paragraph  (a)(3](iv)  to  read  as  follows: 

§  230.134  Communications  not  deemed  a 
prospectus. 

(a)  •  *  ‘ 

(3)  *  *  * 

(iv)  in  the  case  of  a  multiple  class 
fund  or  a  feeder  fund  (as  defined  in 
§  230.482(a)(8)),  if  a  communication 
contains  information  regarding  fewer 
than  all  classes  of  shares  of  the  same 
series  or  fewer  than  all  feeder  funds  that 
invest  in  the  same  master  fund,  and  uses 
either  legend  required  by  paragraph 
(a)(3)(iii)  of  this  section,  a  legend 
disclosing:  that  the  fund  issues  other 
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classes  or  that  other  feeder  funds  invest 
in  the  master  fund,  that  because  sales 
charges  and  expenses  vary  among 
classes  or  feeder  funds,  performance 
also  varies,  and  a  toll-free  telephone 
number  investors  may  use  to  obtain 
information  concerning  other  classes  or 
feeder  funds;  provided  that,  if  such 
communication  is  printed,  the  legend 
shall  be  in  a  size  type  at  least  as  large 
as  and  of  a  style  different  from,  but  at 
least  as  prominent  as,  that  used  in  the 
major  portion  of  the  advertisement,  and 
that  if  such  communication  is  used  in 
a  radio  or  television  advertisement,  the 
legend  shall  be  given  emphasis  equal  to 
that  used  in  the  major  portion  of  the 
advertisement. 

*  •  *  #  • 

3.  Section  230.482  is  amended  by 
adding  paragraphs  (a)(8)  and  (a)(9) 
preceding  the  Note  to  read  as  follows: 

§  230.482  Advertising  by  sn  investment 
company  as  satisfying  requirements  of 
section  10. 

(a)  *  •  * 

(8)  In  the  case  of  a  multiple  class  fund 
or  a  feeder  fund,  unless  it  contains 
performance  data  for  all  classes  offered 
by  a  multiple  class  fund  or  all  feeder 
funds  that  invest  in  the  same  master 
fund,  it  includes  a  legend  set  in  a  size 
type  at  least  as  large  as  and  of  a  style 
different  from,  but  at  least  as  prominent 
as,  that  used  in  the  major  portion  of  the 
advertisement  that  discloses  that  the 
fund  issues  other  classes  or  that  other 
feeder  funds  may  invest  in  the  master 
fund,  that  because  sales  charges  and 
expenses  vary  among  classes  or  feeder 
funds,  performance  also  varies,  and  a 
toll-fi^  telephone  number  investors 
may  use  to  obtain  information 
concerning  other  classes  or  feeder 
funds.  A  “multiple  class  fund”  is  an 
open-end  management  investment 
company  that  issues  more  than  one 
class  of  shares,  each  of  which  represents 
interests  in  the  same  portfolio  of 
securities,  and  either  meets  the 
requirements  of  §  270.1 8f-3  of  this 
chapter  or  operates  pursuant  to  an 
exemptive  order.  A  “feeder  fund”  is  an 
open-end  management  investment 
company,  other  than  a  periodic  payment 
plan,  that  holds  shares  of  a  single  open- 
end  management  investment  company 
(the  “master  fund”)  as  its  only 
investment  securities. 

(9)  In  the  case  of  an  advertisement 
containing  performance  data  for  any  of 
two  or  more  classes  of  a  multiple  class 
fund  or  two  or  more  feeder  funds  that 
invest  in  the  same  master  fund  that  are 
offered  or  made  available  through  the 
same  broker,  dealer,  bank,  or  other 
Financial  intermediary  and  that  have 
alternative  arrangements  for  sales  and 


related  charges,  it  includes  performance 
data  for  all  such  classes  or  feeder  funds 
set  forth  with  equal  prominence. 

•  •  •  *  * 

4.  Section  230.482  is  amended  by 
removing  the  word  “and”  at  the  end  of 
paragraph  (e)(3)(iv)  and  adding 
concluding  text  to  read  as  follows: 

§  230.482  Advertising  by  an  investment 
eompany  as  satisfying  requirements  of 
section  10. 

•  •  *  *  # 

(e)  *  *  • 

(3)  •  •  * 

(iv)  •  *  * 

and  provided  further,  that  if  an 
advertisement  is  for  securities  of  a  class 
or  feeder  fund  for  which  average  annual 
total  return  information  is  available  for 
less  than  the  one.  Five,  and  ten  year 
periods  required  by  this  paragraph,  and 
information  for  such  longer  period  is 
available  for  another  class  or  for  the 
master  fund  or  another  feeder  fund  that 
holds  shares  of  the  same  master  fund  as 
its  only  investment  securities,  any 
quotations  of  average  annual  total  return 
for  the  securities  offered  in  the 
advertisement  shall  be  accompanied  by 
quotations  of  average  annual  total  return 
for  a  class  or  feeder  fund  or  master  fund 
(which  other  average  annual  total  return 
information  need  not  be  set  out  with 
equal  prominence)  that  has  been  offered 
for  the  longest  time  or  for  at  least  ten 
years,  together  with  any  necessary 
explanation;  and 
•  *  *  «  • 

5.  Section  230.482  is  amended  by 
amending  paragraph  (g).  as  proposed  on 
March  19, 1993,  in  58  FR  16149  (March 
25, 1993),  by  adding  the  word  “and” 
following  the  semicolon  at  the  end  of 
paragraph  (g)(l)(iii),  removing  the 
semicolon  and  the  word  “and”  at  the 
end  of  paragraph  (g)(l)(iv)  and  adding  in 
its  place  a  period,  removing  paragraph 
(g)(l)(v),  removing  the  word  “and” 
following  the  semicolon  at  the  end  of 
paragraph  (g)(2)(vi)(A),  adding  the  word 
“and”  following  the  semicolon  at  the 
end  of  paragraph  (g)(2)(vi)(B),  adding 
paragraph  (g)(2)(vi)(C).  removing  the 
words  “General  Instruction”  following 
paragraph  (g)(2)(ix),  adding  in  their 
place  the  words  "General  Instructions”, 
redesignating  the  existing  text  in  the 
General  Instruction  as  General 
Instruction  1,  and  adding  General 
Instruction  2.  to  read  as  follows: 

§  230.482  Advertising  by  an  investment 
company  as  satisfying  requirements  of 
section  10. 

•  •  *  *  * 

(g)*  *  * 

(2)*  *  * 

(vi)*  *  * 


(C)  In  the  case  of  a  multiple  class  or 
feeder  fund,  a  discussion  of  the 
differences  among  all  classes  or  all 
feeder  funds  holding  shares  of  the  same 
master  fund  as  their  only  investment 
securities  that  are  offered  through  the 
same  section  10(a)  prospectus  or  that  are 
offered  or  made  available  through  the 
same  broker,  dealer,  bank,  or  other 
Hnancial  intermediary  and  that  have 
alternative  arrangements  for  sales  and 
related  charges;  and  a  line  graph 
comparing  the  initial  account  value  at 
the  beginning  of  a  hypothetical  ten-year 
period  with  the  subsequent  account 
values  at  the  end  of  each  of  the  years 
(assuming  a  $10,000  investment  in  each 
class  or  feeder  fund  at  the  beginning  of 
the  Hrst  year,  redemption  on  the  last  day 
of  each  year,  and  a  5%  annual  return 
before  operating  expenses  for  all  such 
classes  or  feeder  funds),  accompanied 
by  a  brief  statement  explaining  that  the 
graph  is  a  hypothetical  illustration  of 
the  effect  on  performance,  over  a  ten- 
year  period,  of  the  expenses  of  the 
different  classes  or  feeder  funds, 
assuming  a  $10,000  initial  investment 
and  a  5%  return  before  expenses,  and 
that  the  assumed  5%  return  should  not 
serve  as  a  basis  for  predicting  future 
returns. 

«  •  *  «  * 

General  Instructions 
***** 

2.  In  any  advertisement  for  one  or 
more  classes  of  a  multiple  class  fund  or 
one  or  more  feeder  funds  investing  in  a 
master  fund,  provide  information  in 
response  toparagraphs  (g)(2)  (ii) 
through  (ix)  of  this  section  for  all  classes 
or  all  feeder  funds  investing  in  the  same 
master  fund  that  are  offered  or  made 
available  through  the  same  broker, 
dealer,  bank,  or  other  financial 
intermediary  and  that  have  qjtemative 
arrangements  for  sales  and  related 
charges. 

*  •  •  *  •  ^ 

PART  270— RULES  AND 
REGULATIONS.  INVESTMENT 
COMPANY  ACT  OF  1940 

6.  The  authority  citation  for  part  270 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C.  80a-l,  et  seq.,  80a-37, 
80a-39  unless  otherwise  noted. 

***** 

7.  Section  270.12b-1  is  amended  by 
adding  paragraph  (g)  to  read  as  follows: 

§  270. 1 2b-1  Distribution  of  shares  by 
registered  open-end  management 
investment  company. 
***** 

(g)  If  a  plan  covers  more  than  one 
class  of  shares,  the  provisions  of  the 
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plan  must  be  severable  for  each  class, 
and  whenever  this  section  provides  for 
any  action  to  be  taken  with  respect  to 
a  plan,  that  action  must  be  taken 
separately  for  each  class,  provided, 
however,  that  under  §  270.18f-3  any 
shareholder  vote  on  a  plan  of  a  target 
class  must  also  require  a  vote  of  any 
purchase  class. 

8.  By  adding  §  270.18f-3  to  read  as 
follows: 

§  270.1 8f-3  Multiple  class  companies. 

Notwithstanding  Sections  18(f)(1)  and 
lB(i)  of  the  Act*  a  registered  open-end 
management  investment  company  or 
series  or  class  thereof  established  in 
accordance  with  Section  18(f)(2)  of  the 
Act  whose  shares  are  registered  on  Form 
N-IA  [§§  23g.l5A  and  274.11A  of  this 
chapter]  (“company”)  may  issue  more 
than  one  class  of  voting  stock,  provided 
that: 

(a)  Each  class: 

(1) (i)  Must  have  a  different 
arrangement  for  shareholder  services  or 
the  distribution  of  securities  or  both, 
and 

(ii)  May  have  a  different  allocation  of 
other  expenses,  not  including  advisory 
or  custodial  fees  or  other  expenses 
related  to  the  management  of  the 
company’s  assets,  that  are: 

(A)  Directly  related  to  that 
arrangement,  or 

(B)  Actually  incurred  in  a  materially 
different  qmount  for  that  class  than  for 
other  classes  on  the  basis  of  the  net  asset 
value  of  that  class  in  relation  to  the  net 
asset  value  of  the  company; 

(2)  Must  bear  all  of  its  expenses  under 
paragraph  (a)(1)  of  this  section,  except 
to  the  extent  that  the  company’s 
investment  adviser  or  principal 
underwriter  may  waive  or  reimburse 
those  expenses; 

(3)  Must  have  exclusive  voting  rights 
on  any  matter  submitted  to  shareholders 
that  relates  solely  to  its  arrangement; 

(4)  Must  have  separate  voting  rights 
on  any  matter  submitted  to  shareholders 
in  which  the  interests  of  one  class  afe 
different  from  the  interests  of  any  other 
class;  and 

(5)  Must  have  in  all  other  respects  the 
same  rights  and  obligations  as  each 
other  class. 

(b)  Income,  realized  and  unrealized 
capital  gains  and  losses,  and  expenses  of 
the  company  not  allocated  to  a 
particular  class  pursuant  to  paragraph 
(a)  of  this  section  must  be  allocated  to 
each  class  on  the  basis  of  the  net  asset 
value  of  that  class  in  relation  to  the  net 
asset  value  of  the  company. 

(c)  Any  payments  made  under 
paragraph  (a)  of  this  section  must  be 
made  pursuant  to  a  written  plan  setting 
forth  the  separate  arrangement  and 


allocation  of  each  class,  and  any  related 
conversion  features  or  exchange 
privileges.  Before  the  issuance  of  any 
share  of  each  class,  at  least  annually 
thereafter,  and  before  any  material 
amendment  of  a  plan,  the  directors  of 
the  company,  and  the  directors  who  are 
not  interest^  persons  of  the  company, 
must  find  that  the  plan,  including  the 
allocation  of  expenses,  is  fair  to.  and  in 
the  best  interests  of.  each  class 
individually  and  the  company  as  a 
whole.  The  directors  must  request  and 
evaluate,  and  any  agreement  relating  to 
a  class  arrangement  must  require  the 
parties  thereto  to  furnish,  such 
information  as  may  be  reasonably 
necessary  to  evaluate  the  plan. 

(d)  Nothing  in  this  section  prohibits  a 
company  from  offering  any  class  with: 

(1)  An  exchange  privilege  whereby 
securities  of  the  class  may  be  exchanged 
for  securities  of  another  company;  or 

(2)  A  conversion  feature  whereby 
.shares  of  one  class  of  the  company  (the 
"purchase  class”)  will  be  exchanged 
automatically  for  shares  of  another  class 
of  the  company  (the  “target  class”)  after 
a  specified  period  of  time,  provided 
that: 

(i)  'The  conversion  is  effected  on  the 
basis  of  the  relative  net  asset  values  of 
the  two  classes  without  the  imposition 
of  any  sales  load,  fee.  or  other  charge; 

(ii)  The  payments  authorized  under  a 
plan  adopted  pursuant  to  §270.12b-l 
(“rule  12b-l  plan")  for  the  target  class 
are  lower  than  the  payments  authorized 
under  a  rule  12b-l  plan  for  the 
purchase  class;  and 

(iii)  If  the  amount  of  payments 
authorized  under  a  rule  12b-l  plan  for 
the  target  class  is  increased  materially 
without  approval  of  the  shareholders  of 
the  purchase  class,  the  fund  will 
establish  a  new  target  class  for  the 
purchase  class  on  ^e  same  terms  as 
applied  to  the  target  class  before  that 
increase. 

9.  Section  270.34b-l  is  amended  by 
removing  the  word  “and”  at  the  end  of 
paragraph  (b)(l)(i),  removing  the  period 
and  adding  a  semicolon  in  its  pia(»  at 
the  end  of  paragraph  (b)(l)(ii),  and 
adding  paragraph  (b)(l)(iii)  to  read  as 
follows: 

§  270.34t>-1  Sales  literature  deemed  to  be 
misleading. 

***** 

(b)(1)*  *  ‘ 

(iii)  In  the  case  of  a  multiple  class 
fund  or  a  feeder  fund  (as  defined  in 
paragraph  (a)(8)  of  §  230.482  of  this 
chapter)  the  disclosure  required  by 
paragraphs  (a)(8)  and  (a)(9)  of  §  230.482 
of  this  chapter,  unless  such  performance 
data  are  included  for  all  classes  of  a 


multiple  class  fund  or  all  feeder  funds 
investing  in  the  same  master  fiind. 

***** 

PART  239— FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 


PART  274-FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  COMPANY 
ACT  OF  1940 

10.  'The  authority  citation  for  part  239 
continues  to  read,  in  part,  as  follows; 

Authority:  15  U.S.C  77f,  77g.  77h.  77j.  77s. 
77SSS,  78c.  761,  78m,  78n.  78o(d).  78w(a). 
78/7(d).  79e,  79f.  79g.  79j,  79/.  79m.  79n,  79q, 
79t,  80a-8.  BOa-29.  80e-30.  and  80a-37. 
unless  otherwise  noted. 
***** 

11.  ’The  authority  citation  for  part  274 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C.  80a-l,  etseq..  unless 
otherwise  noted. 

***** 

Note:  The  following  forms  do  not,  and  the 
amendments  will  not,  appear  in  the  Code  of 
Federal  Regulations. 

12.  By  adding  General  Instruction  I  to 
Form  N-IA  (§§  239.15A  and  274.11A) 
to  read  as  follows: 

Form  N-lA 
***** 

General  Instructions 

***** 

I.  Multiple  Class  and  Master-Feeder 
Funds 

In  any  registration  statement  on  this 
Form  for  one  or  more  classes  of  a 
multiple  class  fund  or  one  or  more 
feeder  funds  investing  in  a  master  fund 
(as  defined  in  Securities  Act  rule 
482(a)(8)  (17  CFR  230.482(a)(8)l. 
provide  information  in  response  to 
Items  2  through  9  for  all  classes  or  all 
feeder  funds  investing  in  the  same 
master  fund  that  are  offered  or  made 
available  through  the  same  broker, 
dealer,  bank,  or  other  financial 
intermediary  and  that  have  alternative 
arrangements  for  sales  and  related 
charges. 

13.  By  amending  Form  N-IA 

(§§  239.15A  and  274.11AI  by  adding  the 
following  sentence  to  the  end  of 
Instruction  1  to  Item  2(a): 

Form  N-IA 
***** 

Item  2.  Synopsis 
(a)  *  •  * 

General  Instructions 

(1)  *  *  *  If  Registrant  has  issued 
any  class  of  shares  of  the  same  series  not 
oBered  through  the  prospectus,  or  if  any 
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feeder  funds  not  offered  through  the 
prospectus  invest  in  the  same  master 
fund  as  the  Registrant,  include  a 
prominent  statement  in  the  narrative 
disclosing,  as  applicable  (i)  that  the 
fund  issues  other  classes  or  that  other 
feeder  funds  invest  in  the  master  fund, 
(ii)  the  names  or  designations  of  those 
other  classes  or  feeder  funds,  (iii)  that, 
because  sales  charges  and  expenses  vary 
among  classes  and  feeder  funds, 
performance  also  varies,  and  (iv)  a  toll- 
free  telephone  number  investors  may 
use  to  obtain  information  concerning 
other  classes  or  feeder  funds.  If  the 
prospectus  includes  the  disclosure 
required  by  Item  6(h),  state  the  location 
in  the  prospectus  of  that  disclosure.  If 
the  Registrant  has  issued  more  than  one 
class  of  shares,  state  that  sales 
representatives  may  receive  different 
compensation  for  one  class  then  for 
another  class. 

•  •  •  •  « 

14.  By  adding  Item  6(h)  to  Form  N- 
lA  (§§  239.15A  and  274.11A)  to  read  as 
follows: 

Form  N-lA 

*  .  •  «  •  • 

Item  6.  Capital  Stock  and  Other 
Securities 

•  •  •  •  * 

(h)  Discuss  the  differences  among  all 
classes  or  among  all  feeder  funds 
investing  in  the  same  master  fund  that 
are  offered  in  the  same  prospectus  or 
about  which  the  prospectus  contains 
disclosure  pursuant  to  General 
Instruction  1;  and  provide  a  line  graph 
comparing  the  initial  account  value  at 
the  beginning  of  a  hypothetical  ten-year 
period  with  the  subsequent  account 
values  at  the  end  of  each  of  the  years, 
assuming  a  $10,000  investment  in  each 
class  or  feeder  fund  at  the  beginning  of 
the  first  year,  redemption  on  the  last  day 
of  each  year,  and  a  5%  annual  return 
before  operating  expenses  for  all  such 
classes  or  feeder  funds.  Immediately 
next  to  the  graph,  provide  a  brief 
statement  explaining  that  the  graph  is  a 
hypothetical  illustration  of  the  effect  on 
performance,  over  a  ten-year  period,  of 
the  expenses  of  the  different  classes  or 
feeder  funds,  assuming  a  $10,000  initial 
investment  and  a  5%  return  before 
expenses,  and  that  the  assumed  5% 
return  should  not  serve  as  a  basis  for 
predicting  future  returns. 

Instructions 

In  preparing  the  line  graph 
comparison: 

1.  Computation: 

a.  Assume  that  the  initial  investment 
is  made  cm  the  first  day  of  the  frrst  year 


at  the  public  offering  price  stated  in  the 
prospectus. 

b.  Base  subsequent  account  values  on 
a  5%  annual  return  for  each  class  or 
feeder  fund  before  subtraction  of 
operating  expenses,  assuming  the 
operating  expenses  stated  in  the  fee 
table,  adjusted  to  their  actual  level 
absent  any  reimbursement  or  waiver. 

c  If  any  class  or  feeder  fund  requires 
a  minimum  initial  investment  of  more 
than  $10,000,  base  the  line  graph  on 
initial  investment  of  the  hipest 
minimum  amount. 

d.  If  any  class  has  a  conversion 
feature,  assume  that  shares  are 
converted  at  the  time  and  on  the  terms 
disclosed  in  the  orospectus. 

2.  Sales  Load.  Reflect  any  front-end 
sales  load  (or  any  other  fee  charged  at 
the  time  of  purchasing  shares)  by 
beginning  the  line  graph  at  the  amount 
that  actually  would  be  invested,  i.e.,  a 
dollar  amoimt  below  $10,000.  Assume 
that  the  maximum  sales  load  (and  other 
charges  deducted  from  payments)  is 
deducted  from  the  initial  $10,000 
investment.  In  the  case  of  a  class  or 
feeder  fund  that  charges  a  deferred  sales 
load  (or  other  amounts  at  redemption  or 
upon  closing  of  an  account),  assume  the 
deduction  of  the  maximum  deferred 
sales  load  (or  other  charges)  that  would 
be  applicable  for  a  complete  redemption 
on  the  last  day  of  each  year  (i.e.,  assume 
redemption  before  any  reduction  in  the 
amount  of  any  defend  sales  load. or 
other  charges). 

3.  Dividends  and  Distributions. 
Assume  all  dividends  and  distributions 
by  each  class  or  feeder  fund  are 
reinvested.  If  any  sales  load  is  charged 
upon  reinvestment  of  dividends  and 
distributions,  the  brief  statement  next  to 
the  graph  must  state  that  the  graph  does 
not  include  the  effect  of  that  sales  load 
on  reinvestment. 

4.  Account  Fees.  Reflect  all  recurring 
fees  that  are  charges  to  all  accounts. 

a.  For  any  account  fees  that  vary  with 
the  size  of  the  account,  assume  a 
$10,000  account  size  (unless  using  a 
higher  initial  investment  according  tO 
Instruction  l.c.). 

b.  If  recurring  fees  charged  to 
shareholder  accounts  are  paid  other 
than  by  redemption  of  fund  shares,  they 
should  be  appropriately  reflected. 

5.  Scale,  instruct  the  axis  of  the 
0aph  measuring  dollar  amounts  using  a 
linear  scale. 

•  •  *  •  • 

15.  By  amending  Form  N-lA 
(§§  239.15A  and  274.11 A)  by  adding 
paragraph  (b)(18)  to  Item  24  before  the 
Instructions  to  read  as  follows: 

Form  N-lA 

•  •  «  «  * 


Item  24.  Financial  Statements  and 
Exhibits 

•  •  •  •  • 

(b)  •  *  • 

(18)  copies  of  any  plan  entered  into  by 
Registrant  pursuant  to  Rule  18f-3  under 
the  1940  Act.  and  any  agreement  with 
any  person  relating  to  implementation 
of  such  plan. 

•  •  •  •  • 

16.  By  amending  Form  N-lA 

(§§  239.15A  and  274.11A)  by  adding 
paragraph  (d)  to  Item  32  to  read  as 
follows: 

Form  N-IA 

•  •  •  *  • 

Item  32.  Undertakings 
*  *  •  •  • 

(d)  If  the  legend  described  in 
instruction  1  to  Item  2(a)  requires  the 
inclusion  in  the  prospectus  of  a  legend 
containing  a  toll-free  telephone  number, 
an  undertaking  to  provide  to  persons 
calling  that  number  information  about: 
any  eligibility  requirements  for 
purchasing  shares  of  each  othe  r  class  or 
other  feeder  fund  investing  in  the  same 
master  fund;  the  procedures  for 
investing  in  each  such  class  or  feeder 
fund:  and  in  the  case  of  a  master-feeder 
fund,  comparable  information  for  any 
other  publicly  offered  investment 
vehicle  whose  only  investment 
securities  are  securities  of  the  same 
master  fund;  and  an  imdertaking  to  send 
by  first  class  mail  or  other  means 
designed  to  ensure  equally  prompt 
delivery,  within  two  business  days  of 
receipt  of  a  written  or  oral  request,  any 
Prospectus  or  Statement  of  Additional 
Information  for  those  other  classes, 
feeder  funds,  or  other  investment 
vehicles. 

•  •  «  «  • 

17.  By  amending  Form  N-14  (17  CFR 
239.23)  by  revisin^tems  5(a)  and  16(10) 
to  read  as  follows: 

Form  N-14 

•  *  «  *  « 

Item  5.  Information  About  the 
Registrant 

«  *  *  •  « 

(a)  if  the  registrant  is  an  open-end 
management  investment  company, 
fumi^  the  information  required  by 
Items  3, 4(a)  and  (b),  5, 5A,  6(a),  (c).  (d), 
(e).  (f).  (g),  and  (h),  and  7  ti^u^  9  of 
Form  N-IA  under  the  1940  Act; 
provided,  however,  that  the  information 
required  by  Item  5A  may  be  omitted  if 
the  prospectus  is  accompanied  by  an 
annual  report  to  shareholders 
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containing  the  information  otherwise 
required  by  Item  5A; 

•  *  •  *  • 

Item  16.  Exhibits 

•  *  •  •  • 

(10)  copies  of  any  plan  entered  into  by 
registrant  pursuant  to  Rule  12b-l  under 
the  1940  Act  (17  C3TI  270.12b-l)  and 
any  agreements  with  any  person  relating 
to  implementation  of  the  plan,  and 
copies  of  any  plan  entered  into  by 
Registrant  pursuant  to  Rule  18f-3  under 
the  1940  Act,  and  any  agreement  with 
any  person  relating  to  implementation 
of  the  plan; 

•  •  *  *  * 

18.  By  amending  Form  N-SAR 
(§  274.101)  by  revising  the  first 
paragraph  of  Sub-item  77B  to  read  as 
follows: 

Form  N-SAR 

*  *  •  •  • 

General  Instructions 

*  •  *  *  * 

Instructions  to  Specific  Items 

Item  77:  Attachments  -  . _ 

•  •  •  *  •  ' 

Sub-Item  77B:  Accountant’s  report  on 
internal  control  structure. 

Except  as  provided  below,  a 
management  investment  company  shall 
furnish  a  report  of  its  independent 
accountant  on  the  company’s  system  of 
accounting  controls.  The  accountant’s 
report  shall  be  based  on  the  review, 
study,  and  evaluation  of  the  accounting 
system  (including  procedures  for 
calculating  multiple  equity  class  net 
assets),  internal  accounting  controls  and 
procedures  for  safeguarding  securities 
made  during  the  audit  of  the  financial 
statements.  'The  report  should  disclose 
material  weaknesses  in  the  accounting 
system  (including  procedures  for 
calculating  multiple  equity  class  net 
assets),  system  of  internal  accounting 
control  and  procedures  for  safeguarding 
securities,  which  exist  as  of  the  end  of 
the  registrant’s  fiscal  year.  Disclosure  of 
a  material  weakness  should  include  an 
indication  of  any  corrective  action  taken 
or  proposed. 

•  *  •  •  * 

Dated:  December  15, 1993. 

By  the  Commission. 

Mai^aret  H.  McFarland, 

Deputy  Secretory. 

(FR  Doc.  93-31161  Filed  12-  22-93;  8:45  am] 
BiuMo  cooe  saia-M-# 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[EE-71-93] 

RIN 1545-AS16 

Credit  for  Employer  Social  Security 
Taxes  Paid  on  Employee  Tips 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
by  cross-reference  to  temporary 
regulations  and  notice  of  public  hearing. 

SUnMiARY:  In  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register,  the  IRS  is  issuing  temporary 
regulations  pertaining  to  the  credit  for 
employer  FICA  taxes  paid  with  respect 
to  certain  tips  received  by  employees  of 
food  or  beverage  establishments.  *1110 
temporary  regulations  clarify  that  the 
credit  is  effective  for  employer  FICA 
taxes  paid  after  December  31, 1993,  with 
respe^  to  tips  received  for  services 
performed  after  December  31, 1993.  The 
temporary  regulations  also  clarify  that 
the  credit  applies  only  to  taxes  paid  on 
tips'repoited  to  the  employer  by  its 
employees.  ’The  text  of  those  temporary 
regulations  also  serves  as  the  text  of 
these  proposed  regulations.  'This 
document  also  provides  notice  of  a 
public  hearing  on  these  proposed 
regulations. 

DATES:  Written  comments  must  be 
received  by  February  22, 1994.  Requests 
to  speak  (with  outlines  of  oral 
comments)  at  a  public  hearing 
scheduled  for  March  29, 1994,  at  10 
a.m.,  must  be  received  by  March  8. 

1994. 

ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:T:R  (EE-71-93)  room 
5228,  Internal  Revenue  Service,  P.O. 
Box  7604,  Ben  Franklin  Station, 
Washington,  DC  20044.  In  the 
alternative,  submissions  may  be  hand 
delivered  to:  CC:DOM:CORP:T:R  (EE- 
71-93),  Internal  Revenue  Service,  room 
5228, 1111  Constitution  Avenue,  NW., 
Washington.  DC  20224.  *1110  public 
hearing  will  be  held  in  the  IRS 
Auditorium,  seventh  floor.  7400 
corridor,  1111  Constitution  Avenue. 
NW.,  Washington,  DC  20224. 

FOR  FURTHER  MFOmiATlON  CONTACT: 
Concerning  the  hearing,  Michael 
Slaughter,  202-622-7190;  concerning 
the  regulations,  Karin  Loverud,  202- 
622-6060.  These  are  not  toll-fim 
numbers. 


SUPPLEMENTARY  INFORMATION: 
Background 

'The  temporary  regulations  published 
in  the  Rules  and  Ri^lations  section  of 
this  issue  of  the  Federal  Register  add 
§  1.45B-1T  to  the  Income  Tax 
Regulations. 

The  text  of  those  temporary 
regulations  also  serves  as  the  text  of 
these  proposed  regulations.  Hie 
preamble  to  the  temporary  regulations 
explains  the  temporary  regulations. 

Special  Analjrses  ' 

It  has  been  determined  that  these 
regulations  are  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  It  has  also  been 
determined  that  section  553(b)  of  the 
Administrative  Procedure  Act  (5  U.S.C 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C  chapter  6)  do  not  apply  to 
these  regulations  and,  therefore,  a 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  this  notice 
of  proposed  rulemaking  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Comments  and  Public  Hearing 

Before  the  adoption  of  these  proposed 
regulations,  consideration  will  m  given 
to  any  written  comments  that  are  timely 
submitted  (preferably  a  signed  original - 
and  eight  copies)  to  the  Intmnal 
Revenue  Service.  All  comments  will  be 
available  for  public  inspection  and 
copying. 

A  public.hearing  has  been  scheduled 
for  Tuesday,  March  29, 1994,  at  10  a.m.. 
in  the  IRS  Auditorium,  7400  corridor. 
Internal  Revenue  Building,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC.  Because  of  access  restrictions, 
visitors  will  not  be  admitted  beyond  the 
building  lobby  more  than  15  minutes 
before  the  he^ng  starts. 

'The  rules  of  $  601.601(a)(3)  apply  to 
the  hearing. 

Persons  that  have  submitted  written 
comments  by  February  22. 1994,  and 
want  to  present  oral  comments  at  the 
hearing  must  submit,  not  later  than 
March  8, 1994,  an  outline  of  the  topics 
to  be  discussed  and  the  time  to  be 
devoted  to  each  topic.  A  period  of  10 
minutes  will  be  allotted  to  each  person 
for  making  comments. 

An  agenda  showing  the  scheduling  of 
the  spellers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  fne  of  charge  at  the  hearing. 
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Drafting  leiweMMlMi 

The  principal  author  of  them 
proposed  regulations  is  Karin  Lovenid 
of  the  Office  of  the  Associate  Chief 
Cbonsel  (Employee  Benefits  and  Exempt 
Organizations}.  However,  other 
personnel  from  the  BIS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Suhiects  i»  26  CFK.  Part  1 

Income  faxes,  Reporring  and 
recordkeeping  requireanents. 

Proposed  AmendmenCs  to  the 
Regulations 

Accordingly.  26  CFR  pent  1  is 
proposed  to  he  MModed  as  fbllcwrs: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  t  contimies  to  read  in  part  as 
follows; 

Autharily:  26  U.SX1  7805  *  *  * 

Par.  Z.  SediaB  1.45B^1  is  added  to 
read  as  foUews: 

§1.458-1  Credit  for  certain  emj^oyer 
aocial  aecuft^  iBsea  paid  witli  respect  to 
employee  tips. 

(The  text  of  this  proposed  section  is 
the  same  as  the  text  of  §  1.45H-1T 
published  elsewhere  in  this  issue  of  the 
Federal  Register.) 

MargareC  kfibier  Richaidson,  ^ 
Ckunaiissioner  {^Internal  Revenue. 

'  (FR  Doc  9^31012  Filed  12-22-93;  8:45  and 
aauNQ  coca  4S3S-eMi 

26  CFR  Part  30t 
(GL-351-00] 
pm  1546-4060 

Civil  Actiona  by  Pemows  Ottier  Than 
TaJ^Myara 

AGENCT:  Internal  Revenue  Service  QRS], 
Treasury. 

ACTION:  Notice  of  proposed  mleraaking. 

QIMMART:  The  proposed  regulatimis  add 
language  to  the  existing  regulations 
reg^ing  civil  actions  by  persons  other 
than  taxpayers,  to  clarify  language  that 
is  ambiguous  or  confining.  The 
proposed  regulations  are  nilended  to 
ptovide  that  when  the  IRS  levies  on 
property  that  is  inthecustody  of  an 
agency  of  the  Federal  Govamssont,  a 
third  party  (iei.,  someone  other  dian  the 
taxpayer)  who  is  infused  by  such  levy 
may  have  a  causa  of  action  against  the 
Covemaseni  for  wrongful  levy. 

DATESe.  Written  cenunents  and  requests 
for  a  public  hearing  most  be  received  hy 
February  22. 1964. 


AOOffESiEt:  Send  submissraBSloc 
(X:DOMKX)RP:T;R  lGL-0351-90).  room 
5228,  Internal  Revenue  Service,  F.O. 

Box  7604,  Ben  Franklin  Station, 
Washington,  DC  20044.  In  the 
alternative,  submissions  may  be 
delivered  to:  CC:DOM:CORP:Td?  (GL- 
0351-90),  Internal  Revenue  Service, 
room  5228, 1111  Constitutkm  Avwnue, 
NW..  Washington.  DC  20224. 

FOR  FURTHER  mFORMATIOR  CONTACT: 

Jerome  D.  Sekula,  (282)622-3640  (not  a 
toll-free  call). 

SUPPLEMENTARY  INFORMATION: 

Background 

Thisdocument.contaiBS  proposed 
regulations  amending  the  Procedure  and 
Administration  Regulations  (26  CFR 
part  301)  under  section  7426  of  the 
Internal  Revenue  Code  fCodek 

Explanation  ef  Provisiens 

The  existing  regulations  under  section 
7426  of  the  Code  (5  301 .7426-1  (aKD) 
provide  that  if  property  has  been  levied 
upon  or  sold  pursuant  to  a  levy,  a  third 
p^y  G.e.,  a  person  other  than  the 
taxpayer  who  was  assessed  the  tax  out 
of  which  the  levy  arose)  may  bring  a 
dvil  action  against  the  Uhited  States 
based  upon  the  claim  that  the  third 
pfflty  has  an  interest  in  or  Ken  on  the 
property  that  is  senior  to  that  of  die 
United  States  and  that  such  property 
was  wrongfully  levied  upon.  The 
regulations  spedfy  that  no  action  is 
pemritted  imder  section  7426  “unless 
there  has  been  a  levy  upon  the  property 
claimed”  and  provide,  as  an  example, 
that  “uo  cause  (rf  aetkm  arises  under 
this  section  vriiere  the  United  Stales 
sets-off  an  amount  dueto  the  taxpayer 
against  taxes  owed  by  ham  since  no  levy 
has  been  made.” 

The  above-quoted  regulation  has 
created  confusion  as  to  whether  a  third 
party  has  a  cause  of  action  under  section 
7426  where  the  IRS  levies  on  aa  amount 
owed  the  taxpayer  by  another  agency  of 
the  Federal  Government  rather  than 
requesting  a  setoff  of  that  amount 
against  taxes  owed  by  the  taxpayer.  See, 
for  example.  United  States  v.  Warren 
Corporation.  805  F.2d  449  (1st  Cir. 
1986):  and  Arford  v.  United  States.  934 
F.2d  229  (9th  Or.  1991). 

Under  current  law  the  IRS  has  the 
option  to  levy  or  to  request  a  setoff,  but 
more  often  than  not  the  IRS  levies  rather 
than  requests  a  setoff.  Where  a  levy  is 
made,  both  the  IRS  and  the  other 
Federal  agency  are  mbject  to  fhe 
provisioM  of  the  Code  relating  te  levies, 
indudiiig  section  7426.  The  IRS  may  , 
altemetivelyrseek  tncollect  taxes  by 
making  requeris  for  setoff  fe  Federal 
agencies  that  hold. amounts  owed  to 


taxpayers,  fn  such  cases,  Hw  BtS  is  not 
subject  to  the  provierons  of  the  Code 
relating  to  levies,  but.  rather,  is  subject 
to  the  standards  and  implementing 
regulations  of  the  agency  from  which  if 
seeks  the  setoff. 

Because  the  existing  regulations  do 
not  ^lecifically  admowledge  the  right  of 
the  1^  to  proceed  by  either  levy  or 
setoff  against  prop^y  or  rights  to 
property  in  the  custody  of  Federal 
agencies,  the  proposed  regulations 
would  add  language  acknowledging  the 
existence  and  differing  treatment  of 
these  separate  medianisms. 

Specifically,  the  proposed  amendment 
provides  that  if  a  levy  is  made  by  the 
IRS  on  a  debt  owed  to  the  taxpayer  by 
another  Federal  agmicy,  a  person  other 
than  the  taxpayer  against  whom  the  lax 
is  assessed  may  have  a  cause  of  action 
under  section  7426.  In  addition,  the 
proposed  regulations  provide  that  if  the 
IRS  receives  payment  from  another 
Federal  agency  pursuant  to  a  request  for 
setofi,  no  cause  of  action  arises  under 
section  7426  because  no  levy  bus  been 
made. 

Proposed  Effective  Date 

The  amendment  is  proposed  to  be 
effective  as  of  December  23, 1993. 

Special  Analyses 

It  has  been  detennined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  It  has  also 
been  determined  that  section  553(b)^of 
the  Adffiinistralive  Procedure  Act  (5 
U.SX).  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.&C  chap^tm*  6)  do 
not  apply  to  these  leguletkms,  and, 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuent  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  wiU  be  submitted  to  fhe  - 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Adminisiration  for  comment 
on  its  impact  on  sn^l  business. 

Conments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  that  are  submitted 
timely  (preferably  a  signed  original  and 
eight  copies)  to  the  IRS.  All  comments 
will  be  available  for  public  inspection 
and  copying.  A  public  hearing  may  be 
scheduled  and  held  upon  written 
request  by  any  person  who  submits 
timely  written  comments.  If  a  public 
hearing  is  scheduled,  notice  of  the  dote, 
time,  and  place  for  the  hearing  wifi  be 
published  in  the  Federal  Register. 


m, 
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Drafting  Information 

The  principal  author  of  these 
propo^  regulations  is  Jerome  D. 

Sekula,  Office  of  the  Assistant  Chief 
Counsel  (General  Litigation).  IRS. 
However,  other  personnel  from  the  IRS 
and  Treasury  Department  participated 
in  their  development. 

List  of  Subjects  in  26  CFR  Part  301 

Employment  taxes.  Estate  taxes. 

Excise  taxes.  Gift  taxes.  Income  taxes. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Proposed  Amendment  to  the 
Regulations 

Accordingly.  26  CFR  is  amended  as 
follows: 

Paragraph  1.  The  authority  citation 
for  part  301  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C  7805  *  *  * 

Par.  2.  Section  301.7426-1  is 
amended  as  follows: 

1.  Paragraph  (a)(1)  is  revised  to  read 
as  set  forth  below. 

2.  Paragraph  (c)  is  added  to  read  as  set 
forth  below. 

§301.7426-1  Civil  actions  by  persons 
other  than  taxpayers. 

(a)  Actions  permitted — (1)  Wrongful 
Ievy—{i)  In  general. 

If  a  levy  has  been  made  on  property 
or  property  has  been  sold  pursuant  to  a 
levy,  any  person  (other  than  the  person 
against  whom  is  assessed  the  tax  out  of 
which  such  levy  arose)  may  bring  a  civil 
action  against  the  United  States  in  a 
district  court  of  the  United  States  based 
upon  such  person’s  claim — 

(A)  That  such  person  has  an  interest 
in,  or  lien  on,  such  property  which  is 
senior  to  the  interest  of  the  United 
States;  and 

(B)  That  such  property  was 
wrongfully  levieid  upon. 

(ii)  Debt  owed  by  another  Federal 
agency.  Section  7426  and  this  paragraph 
(a)  apply  when  a  levy  is  made  by  the 
Internal  Revenue  Service  on  a  debt 
owed  to  a  taxpayer  by  another  Federal 
agency.  By  contrast,  section  7426  and 
this  paragraph  (a)  do  not  apply  if  the 
Internal  Revenue  Service  requests 
payment  from  another  Federal  agency 
pursuant  to  a  request  for  setoff. 
***** 

(c)  Effective  date.  Paragraph  (a)(1)  of 
this  section  is  eftective  as  of  December 
23, 1993. 

Margaret  Milner  Richardson, 

Commissioner  of  Internal  Revenue. 

(FR  Doc.  93-31014  Filed  12-22-93;  8:45  am] 
BH.UNO  COOf  4430-01-0 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 
[00007-03-114] 

Drawbridge  Operation  Regulations; 
Treasure  Island  Causeway,  FL 

agency:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  At  the  request  of  the  City  of 
Treasure  Island  (the  bridge  owner),  the 
Coast  Guard  proposed  to  modify  the 
regulations  governing  the  Treasure 
Island  drawbridge  over  the  Gulf 
Intracoastal  Waterway,  mile  119.0, 
Treasure  Island,  Pinellas  County. 

Florida.  This  proposal  is  being  made  to 
relieve  highway  congestion,  while  still 
meeting  the  reasonable  needs  of 
navigation. 

DATES:  Comments  must  be  received  on 
or  before  February  7, 1994. 

ADDRESSES:  Comments  may  be  mailed  to 
Commander  (oan).  Seventh  Coast  Guard 
District,  909  S.E.  1st  Avenue.  Miami,  FL 
33131-3050,  or  may  be  delivered  to 
room  406  at  the  above  address  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  For 
information  concerning  comments  the 
telephone  number  is  305-350-4103. 

The  Commander,  Seventh  Coast 
Guard  District  maintains  the  public 
docket  for  this  rulemaking.  Comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  or  copying  at 
the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Ian 
MacCartney  at  (305)  536—4103. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(GGD07-93-114)  and  the  specific 
section  of  this  proposal  to  which  each 
comment  applies  and  give  the  reason  for 
each  comment.  Each  person  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
pieriod.  It  may  change  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  Mr.  Ian 
MacCsL^ey  at  the  above  address.  A 
public  hearing  may  be  held  if  written 


requests  for  a  hearing  are  received  and 
it  is  determined  that  the  opportunity  for 
oral  presentations  %vill  aid  ffiis 
rulemaking.  The  Coast  Guard  may  hold 
a  public  hearing  at  a  time  and  place 
announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Ian 
MacCartney.  Project  Manager,  and  Lt.  J. 
M.  Losego,  Project  Counsel. 

Background  and  Purpose 

This  drawbridge  presently  opens  on 
signal  except  that  from  3  p.m  to  6  p.m. 
Monday  through  Friday,  and  from  11 
a.m.  to  6  p.m.  Saturdays,  Sundays  and 
Federal  holidays,  the  draw  need  be 
opened  only  on  the  hour,  quarter  hour, 
half  hour  and  three  quarter  hour.  From 
11  p.m.  to  7  a.m.  the  draw  shall  open 
on  signal  if  at  least  10  minutes  advance 
notice  is  given.  The  City  of  Treasure 
Island  requested  that  the  bridge  open 
only  on  the  hour  and  half  hour  during 
certain  periods  of  each  day  to  help 
reduce  traffic  delays  particularly  during 
morning  and  afternoon  commuter  hours 
and  on  weekends.  Although  highway 
traffic  use  of  this  bridge  does  not  justify 
the  change  requested  by  the  City,  this 
change  is  being  propos^  to  relieve 
highway  congestion,  while  still  meeting 
the  reasonable  needs  of  navigation. 

Discussion  of  Proposed  Rule 

The  Coast  Guard  evaluation  of  traffic 
and  bridge  opening  data  indicates  that 
while  vehicular  traffic  volumes  remain 
low  even  during  morning  and  afternoon 
commuter  perils.  However,  periodic 
back-to-back  bridge  openings  do  not 
allow  accumulated  traffic  to  always 
clear  after  each  opening.  The  Coast 
Guard  proposes  to  expand  the  existing 
15  minute  opening  schedule  to  include 
weekdays  and  weekends  ftt>m  7  a.m.  to 
7  p.m.  *rhis  will  eliminate  back-to-back 
openings  and  help  to  reduce  traffic 
delays  without  unreasonably  impacting 
navigation. 

Regulatory  Assessment 

This  proposal  is  not  considered  a 
significant  regulatory  action  under 
Executive  Order  12866  and  is  not 
significant  under  the  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11040;  February  26, 
1979).  The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  full  r^ulatory 
evaluation  is  unnecessary.  We  conclude 
this  because  the  rule  exempts  tugs  with 
tows. 
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SbmA  SalkiM 

UMar  tiM  Regulatory  FIsxfbfIitjr  Act 
(5  U.S.C  601  at  8eq.)t^Cbaat  Gaard 
■rort  consider  nHieAer  uiia  propoaal 
wiR  have  a  dgnificant  ecoBowric  fanpact 
on  a  aubetoitial  mnnbar  of  noMlI 
entities.  "Small  entitiaa’*  faduda 
independently  owned  and  op«alad 
small  businesses  that  kn  not  dominant 
in  their  field  mid  thel  otheiwisa 
as  “small  buaineaa  concarns**  wader 
seetkm  3  of  the  Smril  Busineea  Act  {15 
U.S.C  632).  Since  tugs  wHb  towe  are 
exempt  horn  this  proposal,  the 
economic  imped  is  expected  to  be  so 
minimal,  the  Coast  Guard  certifies 
under  5  U.S.C  605(b)  that  this  proposal, 
If  adopted,  will  not  have  a  significant 
impad  on  a  substantial  niunber  of  small 
entities. 

CoUedioB  of  bafiRmatkm 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Psperworic  Reduction  Ad  (44  U.S.C 
3501  et  seq.). 

FederalisBi 

The  Coast  Gunrd  has  analyzed  this 
prc^xisa)  in  accordance  with  the 
principles  md  crHeria  contained  in 
Executive  Order  12612,  md  has 
determined  tfiat  this  proposal  does  not 
have  sufficimit  federalism  implications 
to  warrarK  the  preparation  of  a 
Federalism  Assesmiant. 

Environment 

The  Coast  Guard  considered  the 
environmental  inpad  of  this  prt^xnal 
and  omchided  that,  undw  section 
2Jx2.g(5)  of  Commandant  Instruction 
h(16475.lB.  promulgation  of  operating 
instructions  or  procedures  for 
drawbridges  is  categpricaUv  excluded 
from  furti^  enviroiunantal 
documentation.  A  Categorical  Exclusion 
Ddennination  is  availshle  in  the  dodset 
for  inspection  or  copying  where 
indicated  under  AOORE8SES. 

List  of  Subjects  in  33  CFK  Part  117 

Bridges. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CTR  part  117  as  folios: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
coatinuea  to  read  aa  follows: 

AeAorily:  33  UA.C  499;  49CrR  t.4C:  33 
CFR 1 

2.  In  §  117.267,  paragraph  (g)  is 
revised  to  read  as 

|tt7.267  GuH  Intracoaetai  Waterway. 

*  •  *  •  • 


{^  The  draw  of  the  TMMare  Uaod 
Causeway  bridge,  mile  116.0,  shall  open 
on  signal,  except  that  from  7  ajn.  In  7 

E.m.  the  draw  need  open  only  on  the 
our.  quarter  hour,  h^hoor  and  three 
quarter  hour.  From  11  pun.  to  7  ejn.  the 
^w  shall  open  on  signal  if  at  least  10 
mhnilee  ad^ca  Dolioe  is  ghmn. 

•  *  •  •  • 

Dated:  December  2, 1903. 

W.P.  Leahy, 

/bar  Admiral,  U.S.  Coast  Guard  Comtaander. 
Sm/arntb  Coast  Guard  District 
IFR  Doc.  93-31304  Filed  U-23-93;  6:4S  ami 
aeiJNe  cooe  4sie-M-is 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CPRPartsS2aiKlfi1 

[C01 1-1-6486  and  C030-1-5843;  HIL- 
4817-7) 

Clean  Air  Act  Approval  and 
Promulgetion  of  PM-t8 
Implementation  Plan  lor  Cotorado; 
Deilflwetlon  ol  Areas  tor  Air  Quelily 
Planning  Purpoeee 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  bi  this  document,  the  EPA  is 
proposing  limited  approval  of  the  State 
implementation  plan  (SIP)  submitted  bv 
the  State  of  Colorado  for  the  purpose  of 
bringing  about  the  attainment  of  the 
national  ambient  air  quality  standards 
(NAAQS)  for  particulate  matter  with  an 
88rod3mamic  diameter  less  than  or  equal 
to  a  nominal  10  micrometers  (PM-10). 
The  SIP  was  submitted  by  the  State  on 
January  15. 1992,  and  a  subsequent 
revision  was  submitted  on  March  17, 
1993  to  satisfy  certain  federal 
requiracnenls  for  an  spprovable 
moderate  eree  nooatteirunent  eree  PM- 
10  SIP  for  Aspen,  Colorado.  EPA  is 
proposii^  this  limited  epprovs)  under 
sections  110(k)(3)  and  301(a)  of  the 
amended  Clean  Air  Act  (Act)  for  the 
purpose  of  strengthening  the  SIP.  EPA  is 
proposing  to  fully  approve  the  few 
elements  of  the  State’s  submittal  which 
are  separable  and  independent  of  the 
provisions  that  the  State  has  no< 
adequately  addrMsed.  fat  the  case  that 
the  State  submits  provinons  which 
adequately  eddreas  the  outstanding 
deficuenckM,  EPA  will  withdraw  this 
limited  approval  and  wilt  instead 
propose  mil  sf^roval  ol  the  PM-10  SEP 
for  Aspen. 

In  addition,  EPA  is  proposing  to 
amend  tha  nosiatteimnent  area  boundary 
for  the  A^wn  nonatteinment  eree  to 


1 


include  some  of  the  sumnauUng  area 
around  Aspen. 

OATES:  Comments  on  this  prt^waad 
actUm  m\ist  be  leoaived  in  writing  by 
Janumy  24, 1994. 

ADDRESSES:  Written  commenta  ahould 
be  addieased  to: 

Vicki  Stamper,  8ART-AP, 

Environmmital  Protection  Agency, 
Region  Vm.  999 18th  Street,  Suite 
500,  Denver,  Coknedo  8020S-2466 
Copiee  of  the  State’s  sidxnittal  mid 
otiier  information  are  availaUe  far 
inspection  during  normal  huNnese 
hours  at  the  following  locations: 

Air  Programs  Branch,  Environmental 
Protection  Agency,  Region  Vm,  999 
18th  Street.  Suite  500,  Denver,- 
Colorado  80202-2405 
Air  Polltition  Cemtro)  Diviaioii.  Colorado 
Departmmt  of  Health,  4300  Cherry 
CrMk  Drive  South.  Denver,  COlor^o 
80222-1530 

FOR  FURTHER  SIFORMATION  CONTACT: 

Vicki  Stamper,  8ART-AP, 
Environmental  Protectiem  Agency, 
Region  Vm,  999  18th  Street.  Suite  500, 
Denver,  Colorado  80202r-2466.  (303) 
293-1765. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Aspen,  Colorado  was  designatad 
nonattainment  for  PM-10  a^  classified 
as  moderate  under  sections  107(dX4)(B) 
mid  188(a)  of  the  Act  upon  enactment  of 
tbs  Clean  Air  Act  Amendmenta  ol 
1990.*  (See  56  FR  56694,  Novembm  6, 
1991;  40  CFR  81.306  (specifymg 
nonattainineiit  designation  for  Aspen.)) 
The  air  quality  planning  requirwnents 
for  moderate  PI^IO  nonatteinment 
areas  are  sat  out  in  subparts  1  and  4  of 
pert  D  of  title  1  of  the  The  EPA  has 
issued  a  "General  Preamble’’  describing 
EPA’s  preliminary  views  on  how  EPA 
intends  to  review  SIPs  a^d  SIP  revisions 
submitted  under  title  I  of  the  Act, 
Including  those  St(y{e  submittels 
containing  moderate  PM-10 
nonaUainment  area  SIP  requirements 
(see  genmally  57  FR  13498  (April  16, 
1962)  and  57  FR  18070  (Ap^  28. 

1992)).  Because  EPA  is  describing  its 
interpretations  here  rally  in  brood  terms, 
the  reader  should  refer  to  the  General 
Preemble  for  a  more  detailed  discussion 
of  the  interpretations  of  title  1  advanced 
in  this  proposal  and  the  supporting 
rationala  In  this  notice  on  Ccdmdo 
moderate  PM-IQ  SIP  for  the  Aspen 


<  The  1990  AmaDdmenU  to  tbe  Cleon  Air  Act 
made  lignifkaiit  changea  to  the  Act.  See  Pnb.  L 
101-549, 104  StML  Z3M.  Boiemcaa  bwaiu  an  ta 
thaCiaan  Air  AcL  n  amended  (“tite  Aef’V  Thn 
Clean  Air  Act  is  codified,  as  amended,  in  the  U.S. 
Code  at  42  U.S.C  7401  ef  teq. 
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nonattainroent  area,  EPA  is  proposing  to 
apply  its  interpretations  taking  into 
consideration  the  specific  factual  issues 
presented.  Thus,  EPA  will  consider  any 
timely  submitted  comments  before 
taking  final  action  on  this  proposal. 

Those  states  containing  initial 
moderate  PM-10  nonattainment  areas 
were  reouired  to  submit,  among  other 
things,  the  following  provisions  by 
November  15, 1991: 

1.  Provisions  to  assure  that  reasonably 
available  control  measures  (RACM) 
(including  such  reductions  in  emissicms 
from  existing  sources  in  the  area  as  may 
be  obtained  through  the  adoption,  at  a 
minimum,  of  reasonably  available 
control  technology  (KACT))  shall  be 
implemented  no  later  than  December 
10, 1993; 

2.  Either  a  demonstration  (including 
air  quality  modeling)  that  the  plan  will 
provide  for  attainment  as 'expeditiously 
as  practicable  but  no  later  than 
December  31, 1994  or  a  demonstration 
that  attainment  by  that  date  is 
impracticable; 

.  3.  Quantitative  milestones  which  are 
to  be  achieved  every  3  years  and  which 
demonstrate  reasonable  further  progress 
(RFP)  toward  attainment  by  December 
31, 1994;  and 

4.  Provisions  to  assure  that  the  control 
requirements  applicable  to  major  ** 
stationary  sources  of  PM-10  also  apply 
to  major  stationary  sources  of  PM-10 
precursors  except  where  the 
Administrator  determines  that  such 
sources  do  not  contribute  significantly 
to  PM-10  levels  which  exceed  the 
NAAQS  in  the  area.  See  sections  172(c), 
188,  and  189  of  the  Act. 

Some  provisions  are  due  at  a  later 
date.  States  with  initial  moderate  PM- 
10  nonattainment  areas  were  required  to 
submit  a  permit  program  for  the 
construction  and  operation  of  new  and 
modified  major  stationary  sources  of 
PM-10  by  June  30, 1992.  See  section 
189(a)  of  the  Act.  Such  States  also  must 
submit  contingency  measures  by 
November  15, 1993  which  become 
effective  without  further  action  by  the 
State  or  EPA,  upon  a  determination  by 
EPA  that  the  area  has  failed  to  achieve 
RFP  or  to  attain  the  PM-10  NAAQS  by 
the  applicable  statutory  deadline.  See 
section  172(c)(9)  of  the  Act  and  57  FR 
13543-44.  ^A  will  address  these 
'  requirements,  as  appropriate,  in  future 
actions. 

II.  Proposed  Action 

Sectimi  llO(k)  of  the  Act  sets  out 
provisions  governing  EPA’s  review  of 
SIP  submittals  (see  57  FR  13565-66).  In 
this  action,  EPA  is  proposing  a  limited 
approval  of  the  Aspen  plan  revision 
which  was  due  to  EPA  on  November  15, 


1991  and  submitted  by  the  State  on 
January  15, 1992  and  on  March  17, 

1993,  with  the  exception  of  the 
voluntary  no-drive  day  provision  in 
Section  ffl.C6  of  the  State  regulation  for 
Aspen.  (EPA  will  take  action  cm  the  no- 
drive  provision  in  a  separate  notice.) 

The  State’s  submittals  did  not 
adequately  meet  the  requirements  of 
sections  110(a)(2)(K),  189(aKlXB), 
172(c)(1),  189(a)(1)(C),  172(c)(2),  and 
189(c)  of  the  Act.  Sp^fically,  the 
State’s  submittals  ^d  not  (1)  follow  EPA 
modeling  guidance  in  demonstrating 
that  the  plan  will  provide  for 
expeditious  attainment,  (2)  provide  for 
the  implementation  of  all  available 
control  measures  necessary  to  assure 
timely  attainment  (or  show  that  the 
adoption  of  sucdi  measures  would  be 
economically  or  tecimologically 
infeasible),  or  (3)  adequately 
demonstrate  that  quantitative 
milestones  and  RIT  would  be  satisfied. 
To  address  these  shortcomings,  the  State 
included  a  cximmitment  to  submit  a 
revised  attainment  demonstration 
consistent  with  EPA  guidance  (based  on 
a  revised  emissions  inventory  and 
chemical  mass  balance  (CMB)  analysis) 
by  May  31, 1993.  If  the  revised 
demonstration  showed  that  additional 
controls  were  needed  to  satisfy  RACM 
and  demonstrate  attainment,  ^e  State 
committed  to  propose  such  additional 
(X)ntrol  measures  needed  to  the 
Colorado  Air  Quality  Control 
Commission  (AQGC)  for  adoption  by 
July  31, 1993. 

On  July  26, 1993,  the  State  submitted 
its  preliminary  analysis  of  the  revised 
attainment  demonstration  (based  on  the 
revised  (3MB  data  and  emissions 
inventory)  to  EPA.  The  results  indicated 
that  the  area  could  not  demonstrate 
timely  attainment  of  the  PM-10  NAAQS 
without  the  adoption  of  additional 
control  measures.  Subsequently,  the 
State  proposed  additional  PM-10 
control  measures  for  the  Aspen  area  to 
the  AQ(X  on  August  16, 1993.  In  its 
July  26, 1993  letter,  the  State  indicated 
that  these  measures  would  be  adopted  at 
a  November  12, 1993  AQ(3C  meeting. 
These  control  measures  and  a  ravish 
attainment  demonstration  which  shows 
that  the  controls  will  provide  fm* 
expeditious  attainment  of  the  PM-10 
NAAQS  have  not  yet  been  formally 
submitted  to  EPA  for  approval  in  the 
SIP. 

In  light  of  the  information  shouring 
that  the  control  measures  submitted  in 
the  State’s  March  17, 1993  SIP  submittal 
will  not  provide  for  timely  attainment  of 
the  PM-10  NAAQS,  EPA  believes  it 
cannot  proceed  with  foil  approval  at 
this  time.  Nevertheless,  thme  are  a  few 
elements  of  the  SIP  submittal  whidi  are 


separable  and  independent  of  the  results 
of  tlw  revised  attainment  demcmstration. 
EPA  is  proposing  to  approve  those 
elements  as  not^  in  this  notice  and  in 
the  Technical  Support  Document  (TSD) 
accompanying  this  notice.  The 
remaining  elements  of  the  SIP  submittal 
are  impacted  by  the  revised  attainment 
demonstration.  Consequently,  EPA  is 
proposing  to  grant  “limited”  approval  of 
these  elements. 

EPA  may  grant  a  limited  approval  of 
these  control  measures  under  sectitm 
110(k)(3)  of  the  Act,  in  light  of  EPA’s 
authmity  undm  section  301(a)  to  adopt 
regulations  necessary  to  forthor  air 
quality  by  strengthening  the  SIP.  The 
approval  is  limited  in  the  sense  that  the 
provisions  are  not  being  fully  approved 
imder  section  110(k)(3)  and  part  D,  title 
I  of  the  Act  because  they  do  not  meet 
the  specific  Clean  Air  Act  requirements 
identified  above  and  reiterat^ 
elsewhere  in  this  document  and 
supporting  information.  However,  EPA 
believes  the  control  measures  already 
adopted  and  submitted  will  adiieve 
PM-10  emissions  reductions  in  the 
Aspen  area.  Thus,  EPA  is  proposing  to 
approve  those  elements  for  the  limited 
purpose  of  strengthening  the  SIP  and, 
most  importantly,  making  the  measures 
adopted  and  submitted  by  the  State 
federally  enforceable.  (Sm,  e.g.,  sections 
113  and  302(q)  of  the  Act.)  EPA’s 
proposed  limited  approval  does  not 
pertain  to  the  State’s  voluntary  no-drive 
day  provision  in  section  III.C.6.  of  the 
State  regulation  for  Aspen;  EPA  %rill 
take  action  on  that  provision  in  a 
separate  notice. 

^A  is  also  providing  notice  that  if 
the  State  does  not  adopt  and  submit  the 
additional  control  measures  necessary 
to  demonstrate  attainment  of  the  PM-10 
NAAQS  consistent  with  its  remaining 
commitments.  EPA  will  take  the 
disapproval  action  that  is  the 
companion  of  this  proposed  limited 
approval.  EPA  will  consider  the 
applicable  Clean  Air  Act  deadlines  in 
proceeding  with  this  disapproval. 

In  the  ahemative,  if  the  State  submits 
adequate  controls  necessary  to 
demonstrate  expeditious  attainment  of 
the  PM-10  NAAQS  as  called  for  by  its 
commitments  and  if  the  State’s 
submittal  meets  the  other  relevant 
requirements  of  the  Act,  then  EPA  will 
review  the  additional  control  measures 
and,  if  appropriate,  will  withdraw  this 
limited  approval  and  instead  propose 
full  approval  of  the  PM-10  plan  for 
Asfwn  relative  to  those  moderate  area 
PM-10  SIP  requirements  which  were 
due  November  15, 1991. 

Lastly,  EPA  is  proposing  to  amend  the 
nonattainment  area  boundary  for  the 
Aspen  nonattairunent  area  to  include 
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some  of  the  surrounding  area  around 
Aspen.  The  revised  boundary  is  based 
on  information  submitted  with  the  SIP 
which  provided  a  SIP  equivalent 
demonstration  persuasively  showing 
that  the  revised  boundary  more 
accurately  represents  the  Aspen  airshed. 
(See  section  110(k)(6)  of  the  Act.) 

Since  the  Aspen  PM-10  SIP  was  not 
submitted  by  November  15, 1991  as 
required,  EPA  made  a  finding,  pursuant 
to  section  179  of  the  Act.  that  the  State 
failed  to  submit  the  SIP  and  notified  the 
Governor  in  a  letter  dated  December  16, 
1991.  See  57  FR  19906  (May  8, 1992). 
After  the  Aspen  PM-10  SIP  was 
submitted  on  January  15. 1992,  EPA 
found  the  submittal  to  be  complete 
pursuant  to  section  110(k)(l)  of  the  Act 
and  notified  the  Governor  accordingly 
in  a  letter  dated  March  16, 1992.  This 
completeness  determination  corrected 
the  State’s  deficiency  and,  therefore, 
terminated  the  18*month  sanctions 
clock  under  section  179  of  the  Act. 

A.  Analysis  of  State  Submission 
1.  Procedural  Background 

The  Act  requires  States  to  observe 
certain  procedural  requirements  in 
developing  implementation  plans  and 
plan  revisions  for  submission  to  EPA. 
Section  110(a)(2)  of  the  Act  provides 
that  each  implementation  plan 
submitted  by  a  State  must  be  adopted 
after  reasonable  notice  and  public 
hearing.2  Section  110(1)  of  tne  Act 
similarly  provides  that  each  revision  to 
an  implementation  plan  submitted  by  a 
State  under  the  Act  must  be  adopted  by 
such  State  after  reasonable  notice  and 
public  hearing. 

The  EPA  also  must  determine 
whether  a  submittal  is  complete  and 
therefore  warrants  further  H’A  review 
and  action  (see  section  110(k)(l)  of  the 
Act  and  57  FR  13565).  The  EPA’s 
completeness  criteria  for  SIP  submittals 
are  set  out  at  40  CFR  part  51,  Appendix 
V  (1992).  The  EPA  attempts  to  make 
completeness  determinations  within  60 
days  of  receiving  a  submission. 

However,  a  submittal  is  deemed 
complete  by  operation  of  law  if  a 
completeness  determination  is  not  made 
by  l^A  6  months  after  receipt  of  the 
submission. 

,  After  providing  more  than  30  days  of 
prior  public  notice,  the  State  of 
Colorado  held  a  public  hearing  on 
November  21, 1^1  to  entertain  public 
comment  on  the  implementation  plan 
for  Aspen.  The  plan  for  Aspen  was 
subsequently  adopted  by  the  State  and 
submitted  by  the  Governor  to  EPA  on 


*  AUo  section  t72(cX7)  of  the  Act  requires  that 
plan  provisions  for  nonaltainmeni  areas  meet  the 
applicable  provisions  of  section  110(a)(2). 


January  15, 1992  as  a  proposed  revision 
to  the  SIP. 

The  SIP  revision  was  reviewed  by 
EPA  to  determine  completeness  shortly 
after  its  submittal,  in  accordance  with 
the  completeness  criteria  set  out  at  40 
CFR  Part  51,  Appendix  V  (1992).  The 
submittal  was  found  to  be  complete,  and 
a  letter  dated  March  16, 1992  was 
forwarded  to  the  Governor  indicating 
the  completeness  of  the  submittal  and 
the  next  steps  to  be  taken  in  the  review 
process. 

On  March  17, 1993,  the  State 
submitted  a  revision  to  the  Aspen  SIP, 
which  ccHitained  commitments  and 
revised  control  measures  for  the  Aspen 
nonattainment  area.  This  revision  was 
submitted  pursuant  to  a  January  21, 

1993  public  hearing,  for  which  the  State 
again  provided  more  than  30  days  of 
prior  public  notice.  EPA  found  the 
March  1993  submittal  to  be 
administratively  and  technically 
complete  on  May,18, 1993.  In  this 
action.  EPA  proposes  limited  approval 
of  these  PM-10  SIP  submittals  for 
Aspen,  except  for  the  few  separable 
elements  of  the  submittals  which  EPA  is 
proposing  to  fully  approve,  and  invites 
public  comment  on  the  action. 

2.  Accurate  Emissions  Inventory 

Section  172(c)(3)  of  the  Act  requires 
that  nonattainment  plan  provisions 
include  a  comprehensive,  accurate,  and 
current  inventory  of  actual  emissions 
from  all  sources  of  relevant  pollutants  in 
the  nonattainment  area.  Because  the 
submission  of  this  inventory  is  a 
necessary  adjunct  to  an  area’s 
attainment  demonstration  (or 
demonstration  that  the  area  cannot 
practicably  attain),  the  emissions 
inventory  must  be  received  prior  to  or 
with  the  submission  (see  57  FR  13539). 

'The  State  of  Colorado  originally 
submitted  a  winter  season  emissions 
inventory  in  the  January  15, 1992 
submittal  for  the  base  year  of  1988.  A 
winter  season  emissions  inventory  was 
calculated  because  the  highest  PM-10 
concentrations  generally  occur  in  the 
winter  season  in  Aspen.  EPA,  however, 
did  not  agree  with  the  use  of  a  base  year 
of  1988  bKK»use  the  design  value  reflects 
monitoring  data  through  1990  and  thus 
could  be  influenced  by  the  changes  in 
emissions  occurring  through  1990.  EPA 
also  had  concerns  ^at  the  AP-42 
default  factors  used  by  the  State  for  re¬ 
entrained  road  dust  likely 
underestimated  emissions  from  these 
sources  in  high  elevation  mountain 
towns,  such  as  Aspen.  Lastly,  EPA 
commented  to  the  State  that  the 
emission  factors  used  for  wood  burning, 
which  were  based  on  pounds  of  PM-10 
per  hour  of  operation  (rather  than 


poimds  of  PM-10  per  ton  of  wood 
burned  as  is  used  in  AP-42),  could  lead 
to  an  unreliable  estimation  of  emissions 
frum  residential  wood  combustion. 
'Therefore,  the  State  provided 
commitments  in  its  March  17, 1993  SEP 
revision  to  conduct  silt  loading  studies 
and  wood  burning  surveys  during  the 
winter  of  1992-93  and  to  utilize  the  data 
to  revise  the  emissions  inventory  to 
reflect  a  base  year  of  1990.  'The  revised 
emissions  inventory  would  then  be  used 
with  a  revised  CMB  analysis  to  assess 
the  adequacy  of  the  existing  control 
measures  in  demonstrating  expeditious 
attainment  of  the  PM-10  NAAQS. 

The  State  fulfilled  its  commitment  by 
submitting  a  revised  emissions 
inventory  on  September  20, 1993.  The 
results  of  the  silt  loading  study  showed 
that  emissions  from  re-entrained  road 
dust  in  Aspen  were  much  higher  than 
the  AP—42  default  emission  ractors,  as 
was  suspected  by  EPA.  The  State  also 
revised  the  wood  burning  emissions 
inventory  to  be  consistent  with  the  units 
of  measurement  used  in  the  AP-42 
default  emission  factors  for  wood 
burning.  'The  resulting  emissions 
inventory  identified  area  sources  as  the 
primary  cause  of  high  PM-10 
concentrations,  with  re-entrained  road 
dust  contributing  97.6  percent, 
residential  wood  combustion 
contributing  2  percent,  restaiuant 
charbroiler  grills  contributing  0.2 
percent,  and  tailpipe  emissions 
contributing  0.2  percent.  No  stationary 
sources  were  identified  in  the  Aspen 
area.  EPA  has  reviewed  the  revised 
emissions  inventory  and  believes  it  is 
accurate  and  comprehensive.  For  further 
information  on  the  emissions  inventory, 
refer  to  the  TSD  accompanying  this 
notice. 

As  stated  previously,  on  July  26, 1993, 
the  State  submitted  its  preiimincuy 
analysis  of  the  impact  ^It  the  CMB  data 
and  revised  emissions  inventory  had  on 
the  attainment  and  friaintenance 
demonstrations  in  Aspen.  'The  revised 
analysis  indicated  that  the  area  could 
not  demonstrate  timely  attainment  or 
maintenance  of  the  PM-10  NAAQS 
without  the  adoption  of  additional  ’ 
control  measures.  Consequently,  as 
more  fully  discussed  in  Section  II. 
under  "Proposed  Action,’’  EPA  is 
proposing  limited  approval  of  the  Aspen 
control  measures  and  related 
requirements  already  adopted  because 
they  strengthen  the  Sff.  However,  for 
those  elements  which  are  separable  and 
independent  from  the  results  of  the 
revised  demonstration  (including,  for 
example,  the  emissions  inventory),  EPA 
is  proposing  to  fully  approve  those 
elements,  if  adequate. 
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EPA  believes  the  emissions  inventory 
IS  a  separable  component  of  the 
moderate  area  PM-10  SIP  for  Aspen 
because  it  represents  an  assessment  of 
the  PM-10  emissions  in  the  area  prior 
to  the  adoption  of  control  measures,  and 
it  %vill  not  change  as  a  result  of  any 
additional  control  measures  adopted. 
Thus,  EPA  is  proposing  to  fully  approve 
the  emissions  inventory  because  it 
generally  appears  to  be  accurate  and 
comprehensive  and  provides  a  sufRdent 


Source 

Control 

Benefit  towards  reducing  PM-10  smisaions 

PA^Antroinorl  marl  rliiaf  . 

Mass  lrar\«lt  eaniira  avpansion  . 

No  credtt  taken  for  this  strategy. 

Reduction  of  400  VMT/day.i 

Reduction  of  12,100  VMT/day.i 

No  credit  taken  at  this  time. 

CroSStOwn  shMtm  snrwios  „  . 

Cnromaroial  cnra  paid  paiMrvg  . 

Specs  lor  street  sanding  materials  . . 

Street  swooping . . 

4.85%  reduction  in  re-entrained  road  dust  emiaalons  from  ap¬ 
plicable  roadways. 

10%  reduction  in  residential  wood  combustion  emisaione. 

Reskjenliai  wood  combustion  ... 

Voluntary  wood  burning  curtailment  .w.............. 

Charhmilar  grillA  . . 

Limitations  on  Installation  of  new  wood  stoves 
and  fireplaces. 

Requires  PM-10  controls  on  new  charbroiler 
grins. 

Effectiveness  incorporated  into  future  year  emieeions  bivsn- 
tories. 

Effectiveness  Incorporated  ir^  future  year  smisaions  bwen- 
tories. 

f  The  reductions  in  vehide-miles-travelled  (i  a-.  VMT)  wiit  ultimately  re^  in  an  emissions  decrease  from  re-entrained  road  dust  emissions. 


basis  for  determining  the  adequacy  of 
the  attainment  demonstration  for  this 
area  consistent  with  the  requirements  of 
section  172(cK3)  of  the  Acta  Pw  further 
details,  see  the  TSD. 

3.  Existing  Control  Measures 

In  the  March  17, 1993  SIP  submittal, 
the  State  targeted  three  source  categories 
for  emissions  reductions:  re-entrained 
road  dust,  residential  wood  combustion, 
and  charbroiler  grill  emissions. 
Specifically,  the  State  adopted 


transportation  control  measures,  street 
sweeping  and  sanding  provisions,  a 
volimtary  wood  burning  curtailment 
program,  limits  on  installation  of  new 
wo^  stoves  and  fireplaces,  and 
requirements  for  new  restaurant 
charbroiler  grills  to  control  PM-10 
emissioiu. 

The  following  table  represents  the 
benefits  that  these  cxmtrol  measures  are 
projected  to  result  in  tovrards  attaining 
the  PM-10  NAAQS  in  Aspen: 


The  State’s  submittal  also  consisted  of 
a  voluntary  no-drive  day  provision.  EPA 
will  take  action  an  that  provision  in  a 
separate  notice. 

The  State  did  not  take  credit  for  the 
mass  transit  service  expansion  because 
the  additional  buses  eue  needed  to  meet 
the  increased  demand  in  ridership 
expected  due  to  the  parking  fee  strategy 
in  downtown  Aspen.  Also,  the  State  did 
not  request  credit  for  the  clean  sand 
strategy  because  the  State  had  not  yet 
determined  baseline  silt  content  values 
'of  the  sand  which  was  previously 
applied  (i.e.,  prior  to  this  control)  to  the 
roads  in  the  Aspen  area.  EPA 
understands  that  the  State  is  currently 
undertaking  an  analysis  to  demonstrate 
the  benefits  hum  the  clean  sand 
program,  and  the  State  may  request 
credit  for  this  program  in  ^e  future. 

The  requirements  described  in  the 
table  will  be  implemented  through 
Section  HI.  of  the  Colorado  regulation 
entitled  “Nonattainment  Areas — State 
Implementation  Plan  Specific 
Regulations  for  Local  Elements” 
(efiective  3/2/93).  This  State  regulation 
requires  implementation  of  these 
control  measures  by  December  10, 1993. 
These  control  measures  are  expected  to 
result  in  a  significant  reduction  of  PM- 
10  emissions  in  the  Aspen  area  by  the 
end  of  1994. 

As  noted.  States  are  required  to 
submit  provisions  to  assure  that  RACM 
(including  RACT)  are  implemented  no 


later  than  December  10, 1993  for  initial 
moderate  PM-10  nonattainmmit  areas 
(see  sections  172(c)(1)  and  189(a)(1)(C) 
of  the  Act).  The  General  Preamble 
contains  a  detailed  discussicm  of  EPA’s 
interpretation  of  the  RACM  (including 
RACT)  requirement  (see  57  FR 13539- 
13545  and  13560-13561).  However,  as 
further  discussed  below,  the  State  did 
not  provide  for  the  implementation  of 
control  measures  whi(±  assure  timely 
attainment,  nor  did  the  State  show  that 
the  adoption  of  available  control 
measures  would  be  economically  or 
technolomcally  infeasible. 

While  me  State’s  March  17, 1993  SIP 
submittal  indicated  that  the  controls 
discussed  above  were  adequate  to 
demonstrate  attainment  of  the  PM-10 
NAAQS,  the  demonstration  of 
attainment  included  in  the  submittal 
did  not  follow  EPA  guidance.  To 
address  this  shortcoming,  the  State 
included  a  commitment  in  the  SIP  to 
revise  the  attainment  demonstration 
(based  on  a  revised  CMB  analyses  and 
emissions  inventory)  consistent  with 
EPA  guidance  and  to  submit  any 
additional  control  measures,  if 
necessary,  to  the  AQOC  for  adoption  by 
July  31, 1993.  On  July  26. 1993,  the 
State  submitted  the  preliminary  results 
of  the  revised  demonstration  which 
indicated  that  additional  control 
measures  would  be  necessary  to 
adequately  demonstrate  timely 
attainment  and  maintenance  of  the  PM- 


10  NAAQS.  Subsequently,  the  State 
proposed  addition^  control  measures  to 
the  AQCC  for  adoption  on  August  19, 
1993. 

Because  this  new  information 
indicates  that  the  State  has  not  adopted 
those  available  control  measures 
necessary  for  expeditious  attainment  of 
the  PM-10  NAAQS  (or  shown  that  all 
economically  and  technologically 
feasible  control  measures  have  bmn 
implemented  and  timely  attainment  is 
impracticable),  the  SIP  submittal  for 
Aspen  cannot  be  considered  to  satisfy 
the  RACM  requirement  at  this  time. 
(Consequently,  EPA  is  proposing  limited 
approval  of  the  PM-10  control  measures 
submitted  for  Aspen  in  Section  m.  of 
the  (Colorado  regulation  entitled 
“Nonattainment  Areas — State  ' 

Implementation  Plan  Specific 
Regulations  for  Local  Elements” 
(effective  3/2/93),  with  the  exception  of 
the  voluntary  no-drive  day  provision  in 
Section  in.C6.  Pursuant  to  sections 
110(k)(3)  and  301(a)  of  the  Act,  EPA  is 
proposing  limited  approval  of  these 
measures  to  strengthen  the  SIP  and, 
most  importantly,  to  make  the  measures 
adopted  and  submitted  by  the  State 
federally  enforceable.  EPA  believes  the 
control  measures  already  adopted  will 
result  in  reductions  in  PM-10  emissions 
in  the  Aspen  area  and,  thus,  advance  the 
Act’s  PM-10  air  quality-related 
protection  goals  in  Aspen.  See 
“Proposed  Action”  in  Section  n.  of  this 


>  The  EPA  issued  guidance  on  PM-10  missiont  SIP  Deveiopmant  GukMina.  The  guidance  provided 

inventories  prior  to  the  enactment  of  the  Clean  Air  in  this  document  appaars  to  be  consisteiU  with  the 
Act  Amendments  in  the  form  of  the  1987  PM-10  Act 
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notice  and  the  TSD  for  further 
information. 

4.  Demonstration 

As  noted,  the  initial  moderate  PM-10 
nonattainment  areas  must  submit  a 
demonstration  (including  air  quality 
modeling)  showing  that  ^e  plan  will 
provide  for  attainment  as  expeditiously 
as  practicable  but  no  later  than 
Deramber  31, 1994  (see  section 
189(a)(1)(B)  of  the  Act:  see  also  section 
110(a)(2)(k)  of  the  Act).  Alternatively, 
the  State  must  show  that  attainment  by 
December  31, 1994  is  impracticable. 

EPA  policy  specifies  that  the 
preferr^  approach  for  estimating  the  air 
quality  impacts  of  emissions  of  PM-10 
is  to  use  receptor  modeling  in 
combination  with  dispersion  modeling. 
However,  on  July  5, 1990,  EPA  issued 
guidance  providing  that,  in  certain 
situations,  it  may  ^  more  appropriate  to 
rely  on  a  receptor  model  demonstration 
alone  as  the  Imis  for  the  attainment 
demonstration  (see  July  5, 1990  memo 
to  Regional  Air  Branch  Chiefs  from 
Robert  D.  Bauman,  Chief  of  SO2/ 
Particulate  Matter  Programs  Branch  and 
Joseph  Tikvart,  Chief  of  Source  Receptor 
Analysis  Branch).  Aspen  met  the  criteria 
discussed  in  the  July  5. 1990  memo  to 
justify  using  receptor  modeling  alone 
and  had  originally  planned  to  use  this 
approach  in  its  attainment 
demonstration.  However,  after  further 
review,  the  State  determined  that  the 
CMB  data  which  would  be  used  in  the 
receptor  modeling  was  inadequate  and 
decided  to  base  the  attainment  and 
maintenance  demonstration  on  simple 
emissions  rollback  modeling.  Emissions 
rollback  modeling  involves  using  the 
ratio  of  the  design  day  ..mbient 
concentration  to  the  design  day 
emissions  and  projecting  future 
concentrations.  EPA  believes  this  is  an 
inadequate  and  inappropriate  modeling 
methodology  for  demonstrating 
attainment  in  this  area,  as  explained  to 
the  State  in  a  letter  dated  June  10. 1993 
and  in  the  TSD. 

Accordingly,  the  State  included  a 
commitment  in  its  March  17, 1993  SIP 
submittal  to  conduct  CMB  analyses  on 
all  filters  greater  than  100  pg/m^  and  to 
use  this  information  (combined  with  a 
revised  emissions  inventory)  to  assess 
the  adequacy  of  the  control  measures  in 
demonstrating  attainment  of  the  PM-10 
NAAQS.  If  the  revised  demonstration 
showed  that  additional  controls  were 
needed,  the  State  committed  to  propose 
such  additional  control  measures  to  the 
Colorado  AQCC  for  adoption  by  July  31, 
1993. 

The  attainment  and  maintenance 
demonstrations  presented  in  the  March 
17, 1993  submittal  indicated  that  the 


NAAQS  for  PM-10  would  be  attained  in 
the  Aspen  area  by  1994  and  maintained 
through  Decembor  31, 1997.  The  24- 
hour  PM-10  NAAQS  is  150  pg/m^,  and 
the  standard  is  attained  when  the 
expected  number  of  days  per  calendar 
year  with  a  24-hour  average 
concentration  above  150  pg/m’  is  equal 
to  or  less  than  one  (see  40  CFR  50.6). 

The  annual  PM-10  NAAQS  is  50  p^m3, 
and  the  standard  is  attained  when  the 
expected  annual  arithmetic  mean 
concentration  is  less  than  or  equal  to  50 
pg/m3  (id.).  The  demonstration  provided 
in  the  Ma^  1993  SIP  submittal 
predicted  a  24-hour  design 
concentration  in  the  attainment  year  of 
1994  of  148  p^m3.  The  demonstration 
also  predicted  a  24-hour  design 
concentration  in  1997  of  149  pg/m^. 
Thus,  the  State’s  initial  demonstrations 
based  on  the  inadequate  modeling 
method  showed  that  the  control 
measures  adopted  for  the  Aspen  area 
would  result  in  attainment  and 
maintenance  of  the  PM-10  NAAQS. 

However,  on  July  26, 1993,  the  State 
submitted  its  preliminary  analysis  of  the 
revised  attainment  and  maintenance 
demonstrations  (based  on  the  revised 
CMB  data  and  emissions  inventory), 
which  indicated  that  the  area  could  not 
demonstrate  timely  attainment  of  the 
PM-10  NAAQS  without  the  adoption  of 
additional  control  measures. 
Subsequently,  the  State  proposed 
additional  PM-10  control  measures  for 
the  Aspen  area  to  the  AQCC  on  August 
16, 1993. 

In  light  of  this  new  information,  the 
SIP  submittal  for  Aspen  cannot  be 
considered  to  adequately  demonstrate 
attainment  of  the  PM-10  NAAQS. 
However,  EPA  believes  the  control 
measures  already  adopted  and 
submitted  will  achieve  PM-10 
emissions  reductions  in  the  Aspen  area. 
Therefore,  as  discussed,  EPA  is 
proposing  limited  approval  of  the 
control  measures  to  strengthen  the  SIP 
and.  most  importantly,  to  make  the 
measures  already  adopted  and 
submitted  by  the  State  federally 
enforceable.  (See  discussion  under 
Section  II.,  “Proposed  Action,”  and  the 
TSD  for  further  information.) 

5.  PM-10  Precursors 

The  control  requirements  which  are 
applicable  to  major  stationary  sources  of 
PM-10  also  apply  to  major  stationary 
sources  of  PM-10  precursors,  unless 
EPA  determines  such  sources  do  not 
contribute  significantly  to  PM-10  levels 
in  excess  of  the  NAAQS  in  that  area  (see 
section  189(e)  of  the  Act). 

An  analysis  of  the  State’s  submittal  of 
air  quality  and  emissions  data,  as 
revised  on  September  20, 1993,  for  the 


Aspen  nonattainment  area  indicates  that 
exceedances  of  the  NAAQS  are 
attributable  chiefly  to  particulate  matter 
emissions  from  area  sources,  mainly  re¬ 
entrained  road  dust  from  paved  and 
unpaved  roads  and  residential  wood 
combustion.  In  addition,  the  emissions 
inventory  for  this  area  did  not  reveal 
any  major  stationary  sources  of  PM-10 
precursors.  Conseouently,  EPA  is 
proposing  to  find  that  major  stationary 
soim»s  of  precursors  of  PM-10  do  not 
contribute  significantly  to  PM-10  levels 
in  excess  of  the  NAAQS  in  Aspen.  The 
consequence  of  this  finding  is  to 
exclude  these  major  stationary  sources 
from  the  applicability  of  PM-10 
nonattainment  area  control 
requirements.  Further  discussion  of  the 
analyses  and  supporting  rationale  for 
EPA’s  finding  are  contained  in  the  TSD 
accompanying  this  notice.  Note  that 
while  EPA  is  making  a  general  finding 
for  this  area,  this  finding  is  based  on  the 
current  character  of  the  area  including, 
for  example,  the  existing  mix  of  sources 
in  the  area.  It  is  possible,  therefore,  that 
future  growth  could  change  the 
significance  of  precursors  in  the  area. 
The  EPA  intends  to  issue  future 
guidance  addressing  such  potential 
changes  in  the  significance  of  prectursor 
emissions  in  an  area. 

6.  Quantitative  Milestones  and 
Reasonable  Further  Progress 

The  PM-10  nonattainment  area  plan 
revisions  demonstrating  attainment 
must  contain  quantitative  milestones 
which  are  to  be  achieved  every  3  years 
until  the  area  is  redesignated  attainment 
and  whith  demonstrate  RFP,  as  defined 
in  section  171(1).  toward  attainment  by 
December  31, 1994  (see  section  189(c)  of 
the  Act).  RFP  is  defined  in  section 
171(1)  of  the  Act  as  such  annual 
incremental  reductions  in  emissions  of 
the  relevant  air  pollutant.as  are  required 
by  part  D  or  may  reasonably  be  required 
by  the  Administrator  for  the  purpose  of 
ensuring  attainment  of  the  applicable 
NAAQS  by  the  applicable  date. 

The  State’s  March  17, 1993  submittal 
initially  demonstrated  ^at  the  control 
measures  adopted  would  provide 
adequate  annual  incremental  reductions 
to  demonstrate  attainment  of  the  PM-10 
NAAQS  by  December  31, 1994. 
However,  as  discussed  in  Section  II.A.4. 
above,  the  State  did  not  follow  EPA’s 
modeling  guidance  in  calculating  its 
attainment  demonstration,  and  the  State 
included  commitments  in  the  Aspen 
PM-10  SIP  to  revise  its  attainment 
demonstration  (based  on  a  revised  CMB 
analyses  and  emissions  inventory) 
consistent  with  EPA  guidance.  Tlie  State 
submitted  the  preliminary  results  of  this 
analyses  on  July  26, 1993,  which 
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indicated  that  the  area  could  not 
demonstrate  timely  attainment  of  the 
PM-10  NAAQS  without  the  adoption  of 
additional  control  measures. 
Subsequently,  the  State  proposed 
additional  PM-10  control  meastires  for 
the  Aspen  area  to  the  AQCC  on  August 
16. 1993. 

In  light  of  this  new  information 
showing  that  the  SIP  submittals  will  not 
provide  for  timely  attainment  and 
because  the  submittals  do  not 
alternatively  contain  provisions 
designed  to  address  the  quantitative 
milestone  and  RFP  requirements,  the 
SIP  submittals  for  Aspen  caimot  be 
considered  to  adequately  satisfy  these 
requirements.  However.  EPA  does 
believe  that  the  control  measures 
already  adopted  and  submitted  will 
achieve  PM-10  emissions  reductions  in 
the  Aspen  area.  Therefore,  as  discussed. 
EPA  is  proposing  limited  approval  of 
the  Aspen  control  measures  to 
strengthen  the  SIP  and,  most 
importantly,  to  make  the  measures 
already  adopted  and  submitted  by  the 
State  federally  enforceable.  (See 
discussion  under  Section  n.,  "Proposed 
Action,"  and  the  TSD  for  further 
information.) 

7.  Enforceability  Issues 

All  measures  and  other  elements  in 
the  SIP  must  be  Enforceable  by  the  State 
and  EPA  (see  sections  172(c)(6). 
110(a)(2)(A)  of  the  Act  and  57  FR 
13556).  lire  ^A  criteria  addressing  the 
enforceability  of  SlPs  and  SIP  revisions 
were  stated  in  a  September  23, 1987 
memorandum  (with  attachments)  from  ). 
Craig  Potter,  Assistant  Administrator  for 
Air  and  Radiation,  et  al.  (see  57  FR 
13541).  Nonattainment  area  plan 
provisions  must  also  contain  a  program 
that  provides  for  enforcement  of  the 
control  measures  and  other  elements  in 
the  SIP  (see  section  110(a)(2)(C)  of  the 
Act). 

The  specific  control  measures 
currently  contained  in  the  SEP  are 
addressed  above  under  section  n.A.3. 
entitled  “Existing  Control  Measures." 
These  control  measiues,  which  are 
included  in  Section  HI.  of  the  State 
Regulation  entitled  "Nonattainment 
Areas — State  Implementation  Plan 
Specific  Regulations  for  Local 
Elements"  (effective  3/2/93),  apply  to 
the  types  of  activities  identified  in  that 
discussion,  including  emissions  from  re* 
entrained  road  dust  and  residential 
wood  combustion.  The  State  regulation 
provides  that  these  control  measures 
apply  throughout  the  Aspen  PM-10 
nonattainment  area  and  requires 
implementation  of  the  control  measures 
by  December  10, 1993.  The  only 
exemptions  provided  in  the  regulation 


are  from  the  wood  burning  curtailment: 
EPA  Phase  n  wood  biuning  devices  are 
exempt  from  the  wood  burning 
curtailment  program  in  order  to 
encourage  conversions  to  cleaner  wood 
burning  devices.  This  is  consistent  with 
the  recommendations  for  voluntary 
wood  burning  curtailment  programs 

5>rovlded  in  ^A's  Guidance  Eiocument 
or  Residential  Wood  Combustion 
Emission  Control  Measures. 

The  State  regulation  for  the  Aspen 
nonattainment  area  also  requires 
recordkeeping  and  reporting  for  each  of 
the  control  measures.  Specifically,  users 
of  street  sanding  materials  and  operators 
of  street  sweepers  are  reouired  to  submit 
monthly  reports  during  the  sanding/ 
sweeping  season  detailing  their 
compliance  with  the  street  sand  and 
street  sweeping  requirements.  The  State 
regulation  also  requires  the  City  of 
Aspen,  Pitkin  County,  and  other 
appropriate  agencies  to  report  to  tho 
State  biannually  on  the  efiectiveness  of 
the  transportation  control  measures,  the 
voluntary  wood  burning  program,  and 
the  local  ordinances  concerning  new 
wood  stoves  and  restaurant  ch^roiler 
grills.  The  TSD  contains  further 
information  on  the  enforceability 
requirements,  including  a  description  of 
the  rules  contained  in  the  SIP,  the 
sources  subject  to  the  State  regulation, 
and  the  reporting/recordkeeping 
requirements. 

£PA  has  reviewed  this  regulation  for 
enforceability  and  has  determined  that 
it  meets  all  of  the  criteria  included  in 
the  September  23, 1987  Potter 
Memorandum. 

The  State  of  Colorado  has  a  program 
that  will  ensure  that  the  measures 
contained  in  the  SEP  submittals  for 
Aspen  are  adequately  enforced.  The 
Colorado  Air  Pollution  Control  Division 
(APCD)  has  the  authority  to  implement 
and  enforce  all  emission  limitations  and 
control  measures  adopted  by  the  AQCX3. 
In  addition,  Colorado  statute  provides 
that  the  APCD  shall  enforce  against  any 
"person"  who  violates  the  emission 
control  regulations  of  the  AQCC,  the 
requirements  of  die  SIP,  or  the 
re(mirements  of  any  permit.  The 
definition  of  "person"  includes,  among 
other  things,  any  "municipal 
corporation,  county,  city  and  county  or 
other  political  sub^vision  of  the  State." 
such  as  the  City  of  Aspen.  Many  of  the 
control  measures  adopted  by  the  AQCC 
in  the  State  nonattainment  regulation 
require  the  City  of  Aspen  and  Pitkin 
County  to  implement  the  measures.  This 
is  allowed  under  section  110(a)(2)(E)  of 
the  Act.  as  long  as  the  State  provides  the 
necessary  assurances  that  the  State  can 
ensure  adequate  implementation  of  the 
plan  provisions.  Since  State  statute 


allows  for  the  enforcement  against  any 
county  or  city  and  since  the  State 
regulation  containing  the  control 
measures  was  adopted  by  the  AQCC,  the 
APCD  has  adequate  authority  to  ensure 
implementation  of  the  control  measures 
at  ^e  local  level.  State  statute  provides 
for  dvil  penalties  of  up  to  $15,000  per 
day  per  violation  for  any  person  in 
violation  of  these  requirements,  and 
criminal  penalties  are  also  provided  for 
in  the  State  statute.  Thus,  the  APCD  has 
adequate  enforcement  capabilities  to 
ensure  compliance  with  the  Aspen  PM- 
10  regulations.  The  TSD  contains 
further  informaticm  on  the  State-wide 
regulations,  enforceability  requirements, 
and  a  discussion  of  the  personnel  and 
funding  intended  to  support  efiective 
implementation  of  the  control  measures. 

The  control  measures  contained  in  the 
SIP  submittals  for  As[>en  appear  to  be 
enforceable,  and  the  State’s  enforcement 
program  for  the  control  measiires 
appears  to  be  adequate.  Accordingly,  as 
discussed,  EPA  is  proposing  to  grant 
limited  approval  of  these  measures  to 
strengthen  the  SIP.  However,  EPA  is 
reserving  judgment  on  the  enforceabihty 
of  the  outstanding  control  measures  to 
be  submitted  and  the  ultimate  adequacy 
of  the  enforcement  program  until  ^A 
receives  and  reviews  those  measures 
necessary  to  remedy  the  State’s  PM-10 
SIP  deficiencies  for  Aspen. 

8.  Contingency  Measures 

As  provided  in  section  172(c)(9)  of  the 
Act,  all  moderate  nonattainment  area 
SIPs  must  include  contingency 
meastires.  See  generally  57  FR  13510-12 
and  13543-44.  These  measures  must  be 
submitted  by  November  15, 1993  for  the 
initial  moderate  nonattainment  areas. 
Contingency  measures  should  consist  of 
other  available  measures  that  are  not 
part  of  the  area’s  control  strategy.  Hiese 
measures  must  take  effect  without 
further  action  by  the  State  or  EPA,  upon 
a  determination  by  EPA  that  the  area 
has  failed  to  make  RFP  or  attain  the 
PM-10  NAAQS  by  the  applicable 
statutory  deadline.  The  Aspen  SIP 
revisions  addressed  in  this  notice  did 
not  include  any  contingency  measures. 
However,  as  noted,  the  States  are  not 
required  to  submit  the  contingency 
measiues  required  in  section  172(c)(9) 
of  the  Act,  until  November  15, 1993  (see 
57  FR  13543  (April  16. 1992)).  The  State 
is  currently  in  the  process  of  adopting 
contingency  measures  for  Aspen.  EPA 
will  determine  the  adequacy  of  these 
measures  and  take  action  regarding  this 
requirement,  as  appropriate. 


MlOO 
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9l  ItewirtMa  tolhaHonrtliinmwnI'  Aw 

Boundv]^ 

The  Aepen  wmeWiinwieHt  area 
beundae^  aa  aanevnced  on  November  6, 
MW|aea5»ynag73»)iecigreirt<y 
dbfinad  a*  the  dly  tiiRita  of  Aspwa  ha  40 
CSHSUOdi-Hawwaver.  cm  lane  20.  2994, 
the  State  adopted  a  aram  iBcdasiva 
boundary  far  the  Aspen  nbf-20 
nonattaiament  aiaa.  incfaadiad 

aoma  of  tha  araa  sartoniidiixg  the  City  of 
Aspeo.  Thie  levieed  haundary  waa 
suboikttad  witk  tha  Aapen  PM-10  SB*  in 
Janaary  af  1982.  The  SIP  provided  a 
demonstration  showing  that  tha  lavieed 
boundary  lepreeanied  tha  saascmabla 
Aspen  airshed  by  considering  tha  kxad 
topography,  metaorolo^,  and  land  asa 
practices. 

The  information  available  at  the  dma 
that  the  Aspen  PM-10  nonattainment 
area  desi^iiation  was  aimotmced  did  not 
indicate  that  tha  boundary  should 
inchida  tmf  el  tea  surroi^tng  wea. 
However.,  tha  subsequent  tefomnlian 
praseated  in  tee  SEP  persuasively 
demmstrated  that  tha  revised 
nonattaim»ent  area  boundary  sufaaMtted 
with  tee'SQ*  mere  accurately  roprasente 
tea  A^Mfl  airshed.  See.  e.g.,  S7  FR 
5&762.r  58762  (November  3(K  1992^ 
Thaseiore.  pursuant  to  aactioa  llO00(6) 
of  tha  Act,  EPA  ia  proposing  to  conect 
the  Aspen  Phl-18Donattainn>ent  arse 
boundary  in  4aCFR  81.306  to  include 
some  of  the  additional  area  suiroaoding 
the  dty  of  Aspen.  The  legal  definition 
of  the  revised  A^pea  Doaattainiamt  area 
submitted  by  the  State  is  as  follows: 

The  area  aneompassedby  tee 
following  Piuce)  ID  numbers,  as  defined 
by  the  Pitkui  County  Planning 
Dapartraant:  2737-29,  2737^28,  2737- 

21.  2737-26. 2737-19,  2737-18,  2737- 
17,  2737-08,  2737-07,  2737-08,  2735- 

22,  2733-15,  2735-14. 27^13,  2735- 
12,  2735-11,  2735-10,  2735-03,  2735- 
02,  2733-01,  2641-31,  2643-36,  2843- 
33.  2643-34.  2643-27, 2843-^8. 

A  map  dtaplaying  teesa  Pascal  K> 
numbers  can  be  oktainad  by  calling  or 
writing  tee  Pitkin  County  Plastning 
Department  at  130  Soudi  Galana  Etoad. 
Aspen.  Colorado  81811;  (303)  820^5090. 
EPA  is  proposing  to  repkcatha 
boundary  description  currently  in  40 
CFR  81.306 with  this  raeiaad  i^ndory. 

III.  hnpficationa  of  This  Action 

As  discussed  in  Section  H.  above,  EPA 
is  proposing  to  giant  a  Unuted  ^provat 
of  certain  significant  aspects  of  tee 
Aspen  plan  revisions,  v^ch  were 
submitlad  by  tee  State  on  January  15. 
1993  and  btecb  17, 1993  to  satisfy 
those  moderate  asaa  Ph4-18  SIP 
requirwnauta  due^tevenlbe^  15. 1991. 
EPA  is  not  preposing  kiH  approval  of 


tea  contaat  OMSsures  as  meeting  the 
KACM  ^nclhdteg  RACTT^requiraraMit 
because  teasnboiRt^  neither  provldad 
for  tee  hnplemeBtellon  of  those  control 
ateasmao  necoesary  to  assure  teneiy 
attainment  of  tea  FM-10  NAAQS  in 
Aspen,  ne*  showed  that  tea  adoption  of 
availabla  control  meosuroe  would  be 
acanonricaHy  or  technologically 
infeasible.  However,  as  discussed,  EPA 
does  believe  the  control  measures 
submitted  with  the  SP  will  result  in 
PM-10  emissions  reductions  in  Aspen. 
Thus,  EPA  believes  the  control 
meesines  submitted  warrant  a  limited 
approval  fix’  their  strengthening  effect 
on  the  SEP.  Note  that  EPA^  proposal 
doeanot  include  the  vohmtary  no-drive 
day  provision  in  Section  BI.C.6.  of  the 
State  legulatimi  for  Aspen;  EPA  will  act 
on  teat  provision  in  a  separate  notice. 
EPA  is  also  pTcq>osing  to  ftiUy  ^prove 
the  few  elements  of  tee  Slate's  submittal 
which  are  separable  and  independent  of 
tha  provisions  teat  the  State  has  not 
adequately  addressed. 

Pursuant  to  sections  110(k)(3)  and 
301(al  of  tee  Act,  EPA  ia  proposing  tea 
limited  approval  for  tha  purposae  of 
making  t^  PM-IQ  conti^  maaauxas 
already  adopted  federally  enfoiceablo 
and  to  advuiee  the  Act's  PM-ld  adx 
quality-related  protactioa  goals  ia  tho 
Aspen  area.  This  appioval  is  limited  in 
the  sense  that  the  provisions  aranot 
being  hilly  appiomd  undar  section 
110(kX3j  and  part  D.  tklo  I  of  tea  Act 
because  they  do  not  neat  the  specific 
Clean  Air  Act  raquisenienla  identified  in 
this  document  and  supporting 
inforasalion.  Thus,  the  Stats  is  sCitl 
required  to  cmvect  the  d^ciancieB 
which  are  pravanting  EPA  finxn 
propaeingfthtQ  apprawalof  tee  Aspen 
Ph8-10plan  rriottwe  to  the  SIP 
requirements  due  em  November  15, 
1991. 

hr  adtetion,  EPA  is  providing  nodes 
that  if  tea  State  does  not  adopt  and 
submit  ten  addttkmal  control  measurea 
necessary  to  dansoiutrate  attainment  of 
the  nti-lQ  NAAQS  consistent  with  its 
remaining  commitments,  EPA  will  take 
the  disapproval  actknr  teal  is  the 
companion  of  teis  peoposad  Kniited 
approval.  EPA  will  consider  tho 
aiqilicable  Clean  Air  Act  deadlines  in 
preceeding  with  this  disapfuoval. 

In  the  alternadve,  if  tee  State  submits 
adeqMto  controls  necessary  to 
demonstrate  expedidous  attainment  of 
the  PM-K)  NAAQS  mealled  for  by  Ha 
cmmnrteimits,  thm  EPA  will  review  tee 
additional  control  measures  and, 
appropriate,  will  witedraw  teis  Kmited 
appro^  and  instead  propose  full 
approval  of  tbs' PM-ld  pmr  finr  Aspen 
relative  to  Itioso  HMuierato  area  PM-19 


SIP  requirements  whidi  were  due 
November  IS,  1991. 

As  noted,  adtetionaf  submittals  for 
the  initial  moderate  PM-td 
nonattainnient  areas  are  dun  at  later 
dates.  The  EPA  will  determine  the 
adequacy  of  any  sucte  submittal  as 
appropriate. 

EPA  is  also  proposing  taamend  the 
nonattainment  area  boundary  for  the 
Aspen  nonattamment  area  to  include 
adtetional  area  surrotmding  Aspen. 

IV.  Rof  eat  for  Public  Cemmenta 

The  EPA  is  requesting  comments  on 
all  aspects  of  this  proposaL  As  indicated 
at  tee  outset  of  this  notiee.EFA  will 
consider  any  comments  received  by 
January  24, 1994. 

V.  Eaaentive  Ordee  (CO|  12898 

The  OMB  has  exempted  this  rule  from 
tee  requirements  of  section  6  of 
Executive  Order  12886. 

VI.  Regulatory  FlextetlHy 

Under  tha  Regulatory  Flaxibnity  Act, 

5  U.S.C  sections  600  et.  se^.  EPA  must 
prepare  a  regulatory  flexihiuty  analysis 
assessing  tee  impact  of  any  propos^  oi 
final  rule  on  small  entities.  5  U.S.C. 
sections  603  and  604.  Alternativeiy, 

EPA  may  certify  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  nunber  of  small  entities. 
Small  eutitiea  include  msaU  businesses, 
snnll  not-for-profit  enterprisae,  and 
gpvenunant  entities  with  jurisdiction 
over  populatioDs  of  less  than  SQ4X)0. 

SlP- approvals  and  limited  approvals 
of  SIP  swraittab  undo*  sections  110 
and  3tn,  and  uibchiptar  I,  part  D  of  tha 
Act  do  not  create  any  newi  requirmnents, 
but  simply  approve  requirements  teat 
the  &ate  is  alreedy  imposing.  Therefcra, 
because  the  fedei^  SlP-approval  does 
not  impose  sny  new  requisunmots.  I 
certify  that  it  does  not  have  a  significani 
impact  on  small  entHtoa  affected. 
Moreover,  due  to  the  nsbue  of  the 
federal-stato  reldteiBriiip  under  the  Act, 
preparation  of  a  regidat^  flanibility 
anslym  would  constHute  federal 
inquiry  into  the  economic 
reasoateleness  of  state  action.  The  Act 
forbids  EPA  to  base  Hs  actions 
concerning  SIPs  on  such  grounds. 
Union- Eiectde  Cd  v.  I/.S.  RRA.r  427 
U.S.  246,  258-86  (S.Ct  1978);  42  U.S.C. 
secUen  7410(a)(2). 

List  Subjects 
40  CFR  Part  52 

Air  pollution  control.  Hydrocarbons, 
Nitrogen  dioxide.  Particulate  matter. 
Reporting  and  racott&eeping 
requireroMits,  Solfiix  dioxide.  Volatile 
organic  compounds. 
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40  CFR  Part  81 

Air  pollution  control,  National  parks. 
Wilderness  areas. 

Authority:  42  U.S.C.  sections  7401-7671q. 
Dated:  December  6, 1993. 
lock  W.  McGrow, 

Acting  Regional  Administrator. 

(FR  Doc  93-31360  Filed  12-22-93;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

piocket  Na  FEMA-7078] 

Proposed  Flood  Elevation 
Determinations 

AGENCY:  Mitigation  Directorate,  FEMA. 
ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  base  (100>year)  flood 
elevations  and  proposed  base  flood 
elevation  modifications  for  the 
communities  listed  below.  The  base 
(100-year)  flood  elevations  are  the  basis 
for  the  fltmdplain  management 
measures  that  the  community  is 
required  either  to  adopt  or  to  show 
evidence  of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified  for 
participation  in  the  National  Flood 
Insurance  Program  (NFiP). 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  The  proposed  base  flood 
elevations  for  ea^  commimity  are 
available  for  inspection  at  the  office  of 
the  Chief  ExecuUve  Officer  of  each 
commimity.  The  respective  addresses 
are  listed  in  the  following  table. 


FOR  FURTHER  F^ORMATION  CONTACT: 
Michael  K.  Buckley,  P.E.,  Chief,  Hazard 
Identification  Brandi,  Mitigation 
Directorate,  500  C  Str^  SW., 
Washington,  DC  20472,  (202)  646-2756. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
(FEMA  or  Agency)  gives  notice  of  the 
proposed  determinations  of  base  (100- 
year)  flood  elevations  and  modified  base 
flood  elevations  for  each  community 
listed,  in  accordance  with  section  110  of 
the  Flood  Disaster  Protection  Act  of 
1973, 42  U.S.C.  4104,  and  44  CFR 
67.4(a). 

These  proposed  base  flood  and 
modified  bam  flood  elevations,  together 
with  the  floodplain  management  ^teria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  requi^.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinan^  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own.  or 
pursuant  to  polides  established  by  other 
Federal,  state  or  regional  entities.  These 
proposed  elevations  are  used  to  meet 
the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
us^  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  ^ilt  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act 

This  proposed  rule  is  categorically 
exclud^  ^m  the  requirements  of  44 
CFR  part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act 

Tlie  Mitigation  Directorate  has 
determined  that  this  proposed  rule  is 
exempt  from  the  requirements  of  the 


Regulatory  Flexibility  Act  because 
proposed  m  modified  base  flood 
elevations  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973, 42 
U.S.C  4104,  and  are  required  to 
establish  and  maintain  commimity 
eligibility  in  the  National  Flood 
Insurance  Program.  As  a  result,  a 
regulatory  flexibility  analysis  has  not 
bmn  prepared. 

Regulatory  Inqpact  Analysis 

This  proposed  rule  is  not  a  major  rule 
under  Exe^tive  Order  12291,  F^ruary 
17, 1981.  No  regulatory  impact  analysis 
has  been  prepaid 

Executive  Order  12612,  Federalism 

This  proposed  rule  involves  no 
policies  that  have  federalism 
implications  under  Executive  Order 
12612,  Federalism,  dated  October  26, 
1987. 

Executive  Order  12778,  Civil  Justice 
Refimn 

This  proposed  rule  meets  the 
applicable  standards  of  section  2(b)(2)  of 
^ecutive  Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly.  44  CFR  part  67  is 
proposed  to  be  amended  as  follows: 

PART67-4AMENOED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C  4001  et  seq.; 
Reorganization  Plan  Na  3  of  1978, 3  CFR, 
1978  Comp-.  P-  329;  E.0. 12127, 44  FR  19367, 
3  Ont.  1979  Comp.,  p.  376. 

|67.4  [Amended] 

2.  The  tables  published  under  the 
authority  of  $  67.4  are  proposed  to  be 
amended  as  follows: 


State 


Florida 


CHy/Town/County 

Source  of  flooding 

Location 

Putnam  County 
(Unincorporated 
Areas). 

1  . 

Pntira  ahnraUna  . 

Clearwater  Ltrico _ 

CSihhfHisA  1  eke  . 

Entire  shorekne . . . . 

Fntira  ahnrakna  . 

Crane  Pnnrta . 

Fntka  ahnrakna  . 

Cue  t  eke  . 

Fnffre  shnrelina  . . . . 

Georges  l.eko . 

Entire  shoreline . . . . . . 

Haifnioon  LMce _ _ _ ...' 

Entire  shoreiirw . 

lake  Grandin . 

Fntira  ahnralina  . . 

1  nng  1  aka  . 

FnHra  eOncalina  .  . 

Putniam  Prairie/Wan  Lake  . 

Raikiiatar  1  . 

Fntira  stmralina  . . 

Fntira  ahnratiiw  . . 

Saratoga  Lake _ 

Entire  shoreline . .T _ _ 

i  Depth  in  feet  above 
ground  ‘Elevatton  in  fsel 
(NGVD) 


Existing  ModMed 


None  *71 


None 

None 

None 

None 

None 

None 

None 

None 

Nona 

None 

None 


•1 
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- 

1 

;  CHyfrasedCounly 

Source  (dttoodteg  * 

! 

1 

1  Lacation 

«  Depth  In  toot  above 
gmund  *EleiNritoa>  hs  teet 
(NQVO> 

1 

Existing 

MBdritid 

1 

StarLaks  . 

None 

•79 

i^igArtywi  . 

'  Eiriica  shorsitoa  . . 

None 

•40 

1  Acosta  Craek  . . . 

.  Approxiraetely  2S8  toet  upstream  of  otm~ 

•f 

*7 

fluenoe  wRh  SI  Johns  Rteer. 

Apprcadmatoly  9.15  mies  upstream  of 

N(»e 

•60 

oonfkience  with  St  Johns  River. 

'  Ounns  Creek 

AtWAHIghwarNb.  17 . 

*7 

•« 

Approximately  1.6  miles  downstream  of 

*7 

•6 

Creecsnt  Lake . . 

Elonia  Creek - - 

Approwimetoly  1,500  feet  downstream  of 

None 

•18 

- 

Bardin  Road. 

Aft  HoNoway  Road . . . . 

None 

•84 

FsllinQ  Branch _ _ _ 

1  At  canfluenea  with  Etenia  Creek  ....« - 

None 

•66 

ttofteototnateiy  400  feet  above  Phitchard 

None 

•101 

Road. 

Skrvne  Creek  .._ — ........ 

Approxiinately  1,000  feet  downstream  of 

Nana 

*19 

USGS  gage  statton. 

AT  Puinam-Clay  County  line  _ _ 

•89 

Tributary  1  to  Simms 

At  conttoenoe  with  Sirnms  Creek  . . 

None 

-•32 

Creek. 

AppfOMknelely  2.0  miles  upstream  of  eow- 

Nona 

•186 

ftuence  of  Tritmtary  1-A  to  Sknma 

Creak. 

Tributary  1-A  ta  Stanns 

Aft  conllusnca  with  Tributary  f  to  Simma 

Nona 

i  *75 

Creak. 

Creak. 

Appraxlmetely  1.62  miles  upstreanr  of 

None 

•iai 

conftoence  with  Tributary  1  of  Simms 

Creek. 

Tributary  2  to  Simms 

At  confluence  with  Simms  Creek  .............. 

Nona 

•36 

Creek. 

At  Putnam-Clay  County  line  _ _ _ _ 

Nona 

•106 

Maps  avaiieMs  tor  Inspection  sf  the  Putnam  County  BuMino  and  Zonina  Oepadmard,  Putnam  County  Cowlhousa^  Palatka,.  Florida. 


Send  comments  to  Mr.  Gary  Adams,  Putnam  Caurty  AdsdniatrMor.  P.Oi  Boa  758,  Palalka,  Florida  32178. 


Florida  . . 

St  Petersburg 

Boca  Ciega  Bay  ............. 

At  irriarsecHon  of  Villagrande  Avemie  and 

*tl 

•12 

- 

[  (City)  PtesNaa 

GrevMB  Avenue. 

i  - 

Appioiilmatoly  SO  feet  southwest  of  the 

•12 

'  *13 

Meneetloa  of  Hibiscus  Avenua  Souto 

and  VUagrande  Avenue. 

- 

Maps  available  for  Inspectlorval  the  Municipal  Servicas  DuMdlnfl,  475  Central  Avenue,  SL  Petersburg,  Flerida. 

SerKl  comments  to  the  Horvaable  David  J.  Fischer.  Mayor  o(  the  City  ot  SL  Patorsburg;  PinsMas  County.  P.O.  Box  2842,  SL  Petersburg,  Flor¬ 
ida  33731. 


iranqi^ky  . 

Hyden,  OtyCLoele 
Gaunly). 

Mkkde  Fork  Kentucky 
River. 

'  rift  fVMMV^rmnm  co^pomte  Ufnite  . . , 

None 

•854 

Apprexlmetety  260  feet  upatnsam  of  State 

None 

*859 

,  Route  80. 

Maps  availabla  for  Inspection  at  the  City  HaN,  Dryhili  Road,  Hyden,  Kentucky. 

Sertd  comments  to  The  Movable  Marvin  Branon,  Mayor  of  the  City  of  Hyden,  Leslie  County,  P.O.  Bjox  972,  Hyden,  Kentocky  41749. 


Kerttucky . . . 

Leslie  County  (Un- 
kKxxporated 

Middle  Fork  Kentucky 
River, 

Approximately  1.0  mHe  downstream  at 
Qty  of  Hyden  corporate  limits. 

Norw 

*866 

Areas). 

'  ■ 

Approximately  1.1  miles  upsteam  of  Les- 

None 

*869 

lie  County  High  School  bridge. 

Maps  availabla  tor  Inspection  at  toe  County  Emergency  C^ieraiions  Center,  Wendover  Road  Hyden,  Kentucky. 

Send  comments  to  The  Honorable  C.  Aden  Muncy,  Leslie  County  Aidge  Executive,  County  Courthouse,  Main  Street,  PX).  Box  619,  Hyden, 
Kentucky 41748. 


Mtohigan 


Marquette  (CityV 
Marquette  Coun' 

ty. 


Carp^  River 


At  the  Lake  Superior  and  Ishpeming  Rail¬ 
road: 


None 


*607 


Approximately  82(t  faef  upstream  of  U.S. 
Route  41. 


None 


*611 
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Stals 

City/lowrVCounty  | 

1  Sourea  of  flooding 

tocadon 

i  Depth  In  feat  above 
,  ground  *Elevalioa  in  feat 
(NQVO^ 

i 

1 

1 

1 _ 

Existing 

ModWed 

Maps  availablolQi!  inspactkia  at  tha  Mkmlcipal  Senrtces  Cantsr.  PuMc  Wotta  Ospoiewant.  8Sa  Wear  Baraga  /Wanna,  MorquaWa,  MteNgan. 
Send  cenanaatatoMp.  Bala  tmawv  Managar  eK>>a  Qly  ef  MapqaoWa,  SOOWaat  Baraga /Warwia,  Marquatta,  HMeNgan  49K5. 


Minnesota  . . 

PaynesvWe  (City) 

North  Fork  Crow  River ...... 

Approximately  250  feet  upstream  of 

•1,150 

Steams  Couaiy. 

Coudy  Route  t23  Bridge 

Approxirnalaly  2,700  feet  upstream  of 

*1,160 

Routes  4  and  55. 

Maps  availaUa  for  irtspaction  at  tha  PaynasvUla  City  Ha0, 22t  Washbuma  Avenue,  Paynasvflia,  Mirmaaota. 

Send  Genanants  to  Tha  Honorabfa  Joseph  M  Voss,  Mayor  of  the  Cliy  of  Peynesvffie,  Steams  Courtfy,  221  Washbuma  /Wanua,  Payneevfto, 
Minne80taS^62. 


St  CtoudfCity) 

.  .... 

Sauk  RKrar . 

Approximately  t.O  mito  itostiaam  of  corv 

1,010 

•1,011 

Steams^  Beaten, 

luance  with  Mfesisaippt  RIvar. 

arxf  Sharbuma 

Counttoa. 

/U  abandoned  County  Highway  134 

•1,049 

*1,048 

btidga. 

Mississippi  River _ _ 

/Approximately  0  J2  mHa  downstream  of 

•970 

•971 

St  Cloud  Dam. 

■« 

/Approximately  3  miias  upstream  of  St 

*993 

•992 

Cloud  Dam. 

Maps  avaitabla  for  Inspection  at  Sm  City  Had,.  400  Second  StMat  South,  St  Cloud,  Mfor>e80ta. 

Send  comments  to  the  Honorable  Chuck  Winketman,  Mayor  of  the  City  of  St  Cloud,  Steams,  Benton,  and  Sharbuma  Counties,  400  Second 
Street  SouSt,  St  Cloud,  MtanaaotaSOaOl, 


Steams  Gouniy, 

'  Sauk  Rtoer _ .7. _ 

Approximately  280  feel  upstnam  of  corv 

'997 

990 

Unincorporated 

Areas. 

Ruencs  with  Mississippi  River. 

/Approximalely  1  mOe  downstream  of 

1,055 

*1J)56 

Gouniy  Highway  12t  Brtdga. 

'  MIssissippf  Rher _ 

/Approximately  0.3  mila  downstream  of 

•970 

*971 

Ctty  of  St  Cloud  dowrtstraam  corpotato 
■mNA 

/At  dowrtstream  side  of  Minnesota  High- 

•993 

*992 

way  152  BrMge.  < 

Maps  avaMabfo  tor  inspecSon  at  the  Steams  County  Adtnkiistration  Banding.  Plarviing  Department  Room  343,  705  Courthouse  Square,  St 
Ckxjd,  Minnesota. 

Sartd  oommaota  ta  Mr.  George  Rk^daiaub,,  Steams  County  AdmWsksfior,  Steaara  County  Adminiskation  Center,  70S  Courthouse  Square.  St 
Cloud,  Minnaaola  6630% 


Waite  Park  «City) 

1  Staarrts  County. 

Sauk  River  _ _ _ 

/At  Burfingfon  Northern  Railroad  Bridge  .... 

None 

*1,044 

/Approxintately  1.2  miias  upstream  of  Bur- 

None 

•1,047 

Iktgton  Northern  RaHroad  Bridge. 

Maps  avaUatle  tor  krspection  at  tie  Cdy  HaN,  253  fMlh  Avatrue  North,  WaMa  Park,  Mirwwaota. 

Send  comments  to  tha  Honorabia  /U  Rirtgsmulta,  Mayor  of.  the  City  of  Waite  Park,  Steams  County,  P.O.  Box  339,  Wade  Park,  Mtonesola 
56387. 


Hamilton  County 

West  Fork  MiR  Creak _ 

Approximatefy  300  feet  dowrtstream  of 

•774 

•773 

UnirtcorpofBted 

Pippin  Road. 

Areas. 

/At  Bhie  Rock  Road . . 

Nona 

*825 

Maps  auailaWa  tor  Inspection  at  the  Hamilton  County  Department  of  PubHc  Works.  Hamilton  County  Adrainistiatiarr  BuHcOng,  loom.  800,  138 
East  Court  Street  CirK:innatl,  Ohio. 


Sand  comments  to  Mr.  David  J.  Krirrgs.  Hamilton  Courtty  Administratoc,  Hamilton  Ceunqit  Administratiorv  Building^  room  803.  138  Eaal  Ceurl 
Street  Cincinnati,  Ohio  46202. 


South  Carolina  _ _ 

Cayce,  City  (Lexr 

,TiJbulaiySM-2 _ 

,  At  Norto  Eden  Difua . . . . 

None 

•158 

ington  COunty). 

Approximalely  125  feet  upstream  of  Old 

None 

•178 

Frink  Street 
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State  1 

City  TT  own/County 

Source  of  flooding 

Location 

»  Depth  in  feet  above 
ground  ‘Elevation  in  feet 
(NGVD) 

Existing 

Modified 

Maps  available  kx  inspection  at  the  Cayce  City  Hall,  Community  Development  Office,  1 800  1 2th  Street.  Cayce,  South  Carolina. 

Serxl  comments  to  The  HorwaWe  Avery  B.  Wilkerson.  Jr.,  Mayor  of  the  City  of  Cayce.  Lexington  County,  P.O.  Box  2004,  Cayce,  South 
Carolina  29171. 


South  Carolina  . 

City  of  Columbia 

Pen  Brarx:h . 

At  upstream  side  of  Woodlake  Drive . 

*159 

Richland  County. 

Approximately  800  feet  upstream  of 

•173 

Trenholm  Road. 

Maps  available  for  inspection  at  the  City  of  Columbia  Office  of  Utilities  arxf  Engir>eering.  1225  Laurel  Street,  Columbia,  South  Carolina. 

Send  comments  to  The  Horxxable  Robert  Coble,  Mayor  of  the  City  of  Columbia,  City  Hall,  1737  Main  Street.  Columbia,  South  Carolina 
29217. 


South  Carolina  _ 

Irmo,  Town  <Lex- 

Moccasin  Branch  . 

Interstate  Route  26  (northbound)  western 

None 

*313 

ington  County). 

lane. 

Approximately  550  feet  upstream  of  U.S. 

None 

*323 

1  Routes  76  and  176  (Bro2KJ  River  Road),  i  1 

Maps  available  for  inspection  at  the  Irmo  Town  Hall.  7300  Woodrow  Street.  Irrm,  South  Carolina. 

Send  convnents  to  The  Hortorable  John  Gibbons.  Mayor  of  the  Town  of  Irmo,  7300  Woodrow  Street.  P.O.  Box  406,  Irmo,  South  Carolina 
29063. 


South  Carolitvi  _ 

Lexir>gton  County 

Yost  Creek . 

Approximately  500  feet  upstream  of  con- 

*204 

*205 

(Unincorporated 

fluence  with  Rawls  Creek. 

Areas).  ' 

.  ' 

Approximately  60  feet  upstream  of 

None 

*308 

Lirwreek  Road. 

✓ 

Tributary  SM-2  . 

Approximately  70  feet  upstream  of  cort- 

*143 

*144 

fluence  with  Six  Mile  Creek. 

Approximately  130  feet  upstream  of  Old 

None 

*170 

Frink  Street. 

Savana  Branch . 

Approximately  1 ,850  feet  upstream  of 

*144 

*145 

confluence  with  Congaree  Creek. 

At  downstream  side  of  Edmund  Highway 

None 

*160 

Trihiitary  K-9  . 

Just  uf^eam  of  Piney  Grove  Road  . 

None 

*222 

Approximately  285  feet  upstream  of  the 

None 

*243 

unnamed  road. 

TmmIva  Mile  Creek  . 

At  CnrlAy  Mill  Road 

None 

*192 

Approximately  1 .4  miles  upstream  of  Min- 

■  None 

*243 

eral  Springs  Road. 

■ 

Fourteen  Mile  Creek . 

At  confluence  with  Twelve  Mile  Creek  . 

None 

*192 

Approximately  0.6  mile  upstream  of  Old 

None 

*359 

Chapin  Road.  ■ 

Tributary  SM-5 . 

Approximately  75  feet  upstream  of  Rain- 

None 

*224 

bow  Drive. 

/ 

Approximately  825  feet  upstream  of  Rain- 

None 

•226 

bow  Drive. 

Stoop  Creek . 

Approximately  60  feet  downstream  of 

*184 

*183 

.  CSX  Transportation. 

Approximately  0.5  mile  upstream  of  Inter- 

'  None 

*223 

state  26.' 

Shallow  Fkxxfirrg  . 

Area  between  Savana  Branch  and  Corv- 

None 

#2 

garee  Creek  south  of  Old  Dunbar  Road. 

' 

Maps  available  for  inspection  at  the  Lexington  County  Administrator,  Lexington  County  Administration  Building,  Plannirrg  and  Development 
Office,  212  South  Lake  Drive,  Lexington,  South  Carr^ina. 


Send  comments  to  Mr.  Edward  M.  Parler,  Lexington  County  Administrator,  Lexirtgton  County,  Administration  Building,  212  South  Lake  Drive. 
Lexington,  South  Carolina  29072. 


South  Carolina  _ i  Lexington,  Town 

I  ‘  .1 

Fourteen  Mite  Creek . 

Approximately  2,275  feet  upstream  of 

None 

*282 

1  (Lexington 

Whiteford  Way. 

1  County). 

1 

Twelve  Mile  Creek . 

Approximately  0.6  mile  upstream  of  Old 

None 

*359 

‘ 

Chapin  Road. 

1 

Approximately  1.0  mile  upstream  of  Min- 

Nor)e 

*239 

1 

eral  Springs  Road. 

i 

Approximately  900  feet  downstream  of 

*255 

*252 

1 

confluence  of  Tributary  TM-1. 
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sates 


Slate 

CIty/Town/Ceunty. 

i 

! 

Sourcoalrkeociiag 

kacalton 

tEtopffi  in  toet  above 
ground  *Elevaton  m>lOet 

1  Existing  |  MbdUed: 

Maps  avaiWM*  far  liwiwcftoiiatthSilLawtngton  Town  HaV,  Buikflng  Department;  tTt  Maiden  Lane,  Lexington^  Soiim  CaniMk 
Send- comments  to  TTie  Monorabie  Elasltack,  Mayor  oHfae  Town  ot  Lexinfl^,  PJJL  Boa  397,  Lexteigton,  StMtncarolinft290Vt. 

South  Caioliiw _ ||i;Na»  Ridges  (Le*-  k  Shallow  Flooding - [  Ana  between,  Savana  Branch  and  Con- f 

I  Ington  County).  I  r  (^»ee  Creek  south  of  Old  DurVMr  Road  I  I 

Maps  avaitebte  fbr  ihspectien  at  the  PineRidgeTownlrtatt„L&l6  Fish.  Hatdwiig  Road;  VMest  Gotwnbia,  South  CaraNrat 
Send  comments  talba  Honorable  Ben- Campbell,  Mayor  0t  Pina  nidQa  .l  wmotawrairitir:  T915  Fish  Hatchery  Rbad;  WesTGoluinbia^Soiim 
CaroRna  29172. 


'  iJtUe  Jackson  Creek. ... _ 

i  AppwximMo^  4iW  feet  downstream  ef 

*?t2 

rm 

Unincorporated 

CTMbilGQuiL 

>  Area*. 

Approximately  too  teet  upstream  d  th« 

•gut 

*21S 

MofliMnwietllghkencd  KaeiBmndL 

Maps  available  tor  inspeetion  at  the  Planning  and  Zoning,  BepattraeaL.  Cataily  Admini  alwllBn  BuRdhigvgO:  I  lawpdam  Cbiambia,  SairthCaro 
Hna. 


Send  Gomments  to  Mtw  WL  Anthony  McDonald,  Richland  CowxlyAdBfMBleaioc,  P.Q.  Boat  t9g„ColambiB,  SowdyCaiolinai  29202. 


Rmith  rtarnlina  .. 

Springdale,  Town 
(Leweglon 

1  CQui4y)v 

*  Tributary  SM-5  . 

At  Rninrwiw  Drivn  . 

None 

*229 

! 

1 

[  ApproxiirKitefy  7&  feet  upstream  of  Raie- 
[  bow  Drive. 

Meoe. 

,  *^4 

Maps  available  tor  inspec^  at  the  Springdale  Town  HaN,  2915  Platt  Spring  Roa3,  Springdale,  South  Carolina.  ,  . 

Send  comments  to  The  Honorable  Pat  Q.  Smith,  Mayor  of  the  Town  of  Springdale,  2915  Platt  Sprmg  Ftoad,  Sprmgdale,  South  Carolina 
29170. 


X/irginifl 

Bluefield  (Twn) 

Beaver  Pond  Creek . 

At  mnfhienriA  wiilh  Rhiefttone  River  _ _ _ 

•2,369 

*2,368 

Tazewell  County. 

<4 

Approximdely  0.4  mile  upstream  of  up- 

None 

•2.43C 

stream  crossing  of  State  Route  102. 

Maps  available  for  inspection  at  the  Municipai  Buildtog,  600  Virginia  Avenue,  Bluefield,  Vkginia. 

Send  comments  to  Mr.  Art  Mead,  Bhiefield  Town  Manager,  P.O.  Box  1(C6,  Bkiefield,  Virgtoia  24605. 


Virginia  . 

Wi«A  County  (Un- 

PoweH  River  _  . 

At  the  upstream  side  of  State  Route  790  . 

None 

*1,997 

’kioorpora^ 

Areas). 

- 

Approximalely  790  feet  upstream  of  State 

None 

*2,012 

Highway  610. 

Maps  available  tor  inspection  at  the  Wise  County  Courthouse.  Building  Officiars  Office,  206  East  Main  Street.  Wise,  Virginia 


Send  comments  to  Mr.  Scott  H.  Davis,  Wise  County  Administrator.  P.O.  Box  570,  Wise,  Virginia  24293. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  “Flood  Insurance.’*) 

Dated:  December  7, 1993. 

Robert  H.  VoUand, 

Acting  Deputy  Associate  Director,  Mitigation 
Directorate. 

(FR  Doc.  93-31267  Filed  12-22-93;  8:45  am) 
BIUMQ  CODE  C71S-03-P 


44CFRPart67 

'  Pocket  No.  FEMA-7077] 

-  Proposed  Flood  Elevation 
Determinations 

^  AGENCY:  Mitigation  Directorate,  FEMA. 
'  ACTION:  Proposed  rule. 


SUMMARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  base  (100-year)  flood 
elevations  and  proposed  base  flood 
elevation  modifications  for  the 
communities  listed  below.  The  base 
(lOO-year)  flood  elevations  are  the  basis 
for  the  floodplain  management 
measures  that  the  community  is 
required  either  to  adopt  or  to  show 
evidence  of  being  already  in  efiect  in 
order  to  qualify  or  remain  qualified  for 
participation  in  the  National  Flood 
Insurance  Program  (NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  drculadon  in  eadi 
community. 


ADDRESSES:  The  proposed  base  flood 
elevations  for  ea^  community  are 
available  for  inspection  at  the  oflice  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley,  P.E.,  Chief,  Hazard 
Identification  Branch,  Mitigation 
Directorate,  500  C  Street.  SW., 
Washington,  DC  20472,  (202)  646-2756. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Emeigency  Management  Agency 
(FEMA  dr  Agency)  gives  notice  ef  the 
proposed  determinations  of  base  (100* 
year)  flood  elevations  and  modified  base 
flood  elevations  for  each  community 
listed,  in  accordance  with  section  110  of 
the  Flood  Disaster  Protection  Act  of 
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1973. 42  U.S.C  4104,  and  44  CFR 
67.4(a). 

These  proposed  base  flood  and 
modified  baM  flood  elevations,  together 
with  the  floodplain  management  ^teria 
required  by  44  CFR  60.3.  are  the 
minimum  that  are  required.  They 
should  not  be  omstrued  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities.  These 
propos^  elevations  are  used  to  meet 
the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
us^  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act 

This  proposed  rule  is  categorically  .  _ 
exclude  from  the  requirements  of  44 


CFR  Part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act 

The  Mitimtion  Directorate  has  ^ 
determined  that  this  proposed  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
proposed  or  modified  base  flood 
elevations  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973, 42 
U.S.C  4104,  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  National  Flood 
Insurance  Program.  As  a  result,  a 
regulatory  flexibility  analysis  has  not 
been  prepared. 

Regulatory  Impact  Analysis 

This  proposed  rule  is  not  a  major  rule 
imder  ^ecutive  Order  12291,  F^ruary 
17, 1981.  No  regulatory  impact  analysis 
has  been  prepared. 

Executive  Order  12612,  Federalism 

This  proposed  rule  involves  no 
policies  that  have  federalism 
implications  under  Executive  Order 


12612,  Federalism,  dated  October  26, 
1987. 

Executive  Order  12778,  Civil  Justice 
Refiorm 

This  proposed  rule  meets  the 
applicable  standards  of  section  2(b)(2)  of 
^ecutive  Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance,  Reporting 
and  recordkeeping  requirements. 

Accordingly.  44  CFR  part  67  is 
proposed  to  Im  amended  as  follows: 

PART  67— [AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.;  _ 

Reorganization  Plan  No.  3  of  1976, 3  CFR, 
1978  Comp.,  p.  329;  E.0. 12127, 44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§67.4  [Amended] 

2.  The  tables  published  under  the 

'  authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 
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(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  “Flood  Insurance.’’) 

Dated:  December  7. 1993. 

Robert  H.  VoUand, 

Acting  Deputy  Associate  Director.  Mitigation 
Directorate. 

[FR  Doc.  93-31266  Filed  12-22-93;  8:45  am) 
MjjNQ  cooe  sria-e»-e 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1312 
[No.  40888] 

Reconsideration  of  Special  Tariff 
Authorities  Authorizing  the  Publication 
of  Customer  Account  Codes  in  Tariffs 

AGENCY:  Interstate  (Commerce 
Commission  (ICC). 

action:  Proposed  rule;  withdrawal. 


SUMMARY:  In  a  decision  served 
September  1. 1993  and  published  at  58 
FR  47104  (Sept.  7. 1993),  the 
Commission  proposed  a  regulation  ' 
which  would  permit  tariffs  to  continue 
to  identify  traffic  to  which  rates  apply 
by  undisdosed  customer  account  (or 
shipper)  codes  provided  such  tariffs 
include  appropriately  specific 
commodity  and  origin/destination 
information.  Since  then,  however,  the 
Negotiated  Rates  Act  of  1993,  enacted 
on  December  3, 1993,  has  amended  49 
U.S.C.  10762  by  adding  subsection  (h), 
which  requires  carriers  using  customer 
account  code  tariffs  to  set  forth  in  the 
tarifi  the  name  of  the  customer  for  each 
account  code.  Carriers  are  required  by 
the  statute  to  comply  with  its 
requirements  by  Jime  1, 1994.  Because 
section  10762(h)  super^es  the 
proposed  rule,  the  ICC  is  withdrawing 
the  proposal  and  discontinuing  this 
proceeding. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  W.  Greene  (202)  927-5597  or 
Ronald  A.  Hall  (202)  927-5595;  TDD  for 
hearing  impaired;  (202)  927-5721. 

SUPPLEMENTARY  MFOmiATION: 

Additional  information  is  contained  in 
the  ICX]’s  decision.  To  purchase  a  copy 
of  the  full  decision,  write  to,  call,  or 
pick  up  in  person  ^m:  Dynamic 
Concepts,  bic.,  room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone: 
(202)  289-4357/4359.  (Assistance  for 
the  hearing  impaired  is  available 
through  TDD  service  (202)  927-5721.) 

Decided;  December  14, 1993. 


By  the  Commission,  Chairman  McDonald, 
Vice  Chairmim  Simmons,  Commissioners 
Phillips  and  Philbin. 

Sidney  L.  Strickland,  Jr^ 

Sacivhuy. 

(FR  Doc.  93-31399  Filed  12-22-93;  8:45  am] 
BaxMO  cooc  Ttna-ai-p 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoaphailc 
Administration 

50  CFR  Part  227 

Listing  Endangered  and  Threatened 
Species  and  Designating  Critical 
Habitat:  Petition  To  List  Deer  Creek 
Summer  Steelhead 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
(Commerce. 

ACnON:  Notice  of  finding:  initiation  of 
status  review  and  request  for 
information. 

SUMMARY:  NMFS  has  received  a  petition 
to  list  indigenous,  naturally  spawning 
Deer  Creek  summer  steelh^d 
[Oncorhynchus  mykiss)  and  to  designate 
critical  habitat  under  the  Endangered 
Species  Act  of  1973  (ESA).  The  petition 
presents  substantial  scientific 
information  indicating  that  the  action 
may  be  warranted.  Therefore,  NMFS  is  . 
initiating  a  status  review  to  determine  if 
the  petitioned  action  is  warranted.  To 
ensure  that  the  review  is 
comprehensive,  NMFS  is  soliciting 
information  and  data  regarding  this 
action.  Information  received  during  this 
status  review  will  be  used  also  in 
NMFS’  ongoing  review  of  all  coastal 
steelhead  populations  in  California, 
Oregon,  and  Washington. 

OATES:  Comments  and  information  must 
be  received  by  February  22, 1994. 
ADDRESSES:  Copies  of  the  petition  are 
available  firom,  and  comments  should  be 
submitted  to  Merritt  Tuttle,  Chief, 
Environmental  and  Technical  Services 
Division,  NMFS,  911  NE.  11th  Avenue, 
room  620,  Portland,  OR  97232. 

FOR  FURTHER  INFORMATION  CONTACT: 

Garth  Griffin,  NMFS,  Northwest  Region, 
(503)  230-5430  or  Marta  Nammack, 
NMFS,  Office  of  Protected  Resources, 
(301)  713-2322. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  4  of  the  ESA  contains 
provisions  allowing  interested  persons 
to  petition  the  Secretary  of  the  Interior 
or  the  Secretary  of  Commerce  to  add  a 


species  to  or  remove  a  species  from  the 
List  of  Endangered  and  Threatened 
Wildlife  and  to  designate  critical 
habitat.  Section  4(b)(3)(A)  of  the  ESA 
requires  that,  to  the  maximum  extent 
practicable,  within  90  days  after 
receiving  such  a  petition,  the  Secretary 
mdke  a  ^ding  whether  the  petition 
presents  substantial  scientific  or 
commercial  information  indicating  that 
the  petitioned  action  may  be  warranted. 

Petition  Received 

On  September  21, 1993,  the  Secretary 
of  Commerce  received  a  petition  from 
Washington  Trout  to  list  indigenous, 
naturally  spawning  Deer  Cre^  summer 
steelhead,  and  to  designate  critical 
habitat  under  the  ESA.  The  Assistant 
Administrator  for  Fisheries,  NOAA 
(AA),  makes  a  finding  that  the  petition 
presents  substantial  scientific 
infonnation  indicating  that  the 

petitioned  action  may  be  warranted _ 

based  on  the  criteria  specified  in  50  CFR 
424.14(b)(2),  and  based  on  evidence 
presented  in  the  petition  that  the 
petitioned  population  may  qualify  as  a 
“species"  under  the  ESA  in  accordance 
with  NMFS’  “Policy  on  Applying  the 
Definition  of  Species  imder  the 
Endangered  Species  Act  to  Pacific 
Salmon”  (56  ^  58612,  November  20, 
1991).  Under  section  4(b)(3)(A)  of  the 
ESA,  this  finding  requires  that  a  review 
of  the  status  of  Dwr  Creek  summer 
steelhead  be  conducted  to  determine  if 
the  petitioned  action  is  warranted. 
Information  received  during  this  status 
review  will  be  used  in  NMFS'  ongoing 
review  of  all  coastal  steelhead 
populations  in  (California,  Oregon,  and 
Washington  (58  FR  29390,  May  20, 
1993). 

Listing  Factors  and  Basis  for 
Determination 

Under  section  4(a)(1)  of  the  ESA,  a 
species  can  be  determined  to  be 
endangered  or  threatene(Hor  any  of  the 
following  reasons:  (1)  Present  or 
threatened  destruction,  modification,  or 
curtailment  of  its  habitat  or  range;  (2) 
overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes;  (3)  disease  or  predation;  (4) 
inadequacy  of  existing  regulatory 
mechanisms;  or  (5)  other  natural  or 
manmade  factors  affecting  its  continued 
existence.  Listing  determinations  are 
made  solely  on  ffie  best  scientific  and 
commercial  data  available. 

Biological  Information  Solicited 

The  Deer  Creek  basin  is  situated  north 
and  northeast  of  Oso,  Washin^on, 
where  Deer  Cre^  enters  the  North  Fork 
of  the  Stillaguamish  River.  To  ensure 
that  the  Deer  Creek  status  review  is 
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complete  and  is  based  on  the  best 
available  scientific  and  commercial 
data,  NMFS  is  soliciting  information 
and  comments  concerning;  (1)  Whether 
or  not  the  stock  qualifies  as  a  "species” 
under  the  ESA  in  accordance  with 
NMFS’  “Policy  on  Applying  the 
Definition  of  Species  under  the 
Endangered  Species  Act  to  Pacific 
Salmon”  (56  TO  58612,  November  20, 
1991)  and  (2)  whether  or  not  the  stock 
is  endangered  or  threatened  based  on 
the  above  listing  criteria.  Spedfically, 
NMFS  is  soliciting  information  in  the 
following  areas:  Influence  of  historical 
and  present  hatchery  fish  releases  on 
naturally  spawning  stocks  of  steelhead; 
separation  of  hatchery  and  natural 
steelhead  escapement;  alteration  of 
steelhead  freshwater  and  marine 
habitats;  age  structure  and  life  history  of 
steelhead;  migration  timing  and 
behavior  of  juvenile  and  adult 
steelhead;  relationship  between  summer 
and  winter  steelhead;  relationship 
between  steelhead  and  resident  rainbow 
trout;  and  interactions  of  steelhead  with 
other  salmonids.  This  information 
should  address  all  steelhead 
populations  in  the  Deer  Creek  basin,  as 
well  as  steelhead  populations  along  the 
Washington  coast,  Puget  Sound,  Strait 
of  Juan  De  Fuca,  and  Strait  of  Georgia. 
Copies  of  the  petition  are  available  (^ee 
ADDRESSES). 

Critical  Habitat 

NMFS  is  also  requesting  information 
on  areas  that  may  qualify  as  critical 
habitat  for  Deer  Cr^k  summer 
steelhead.  Areas  that  include  the 
physical  and  biological  features 
essential  to  the  recovery  of  the  species 
should  be  identified.  Areas  outside  the 
present  range  should  also  be  identified 
if  such  areas  are  essential  to  the 
recovery  of  the  species.  Essential 
features  should  include,  but  are  not 
limited  to: 

(1)  Space  for  individual  and 
population  growth,  and  for  normal 
behavior; 

(2)  Food,  water,  air,  light,  minerals,  or 
other  nutritional  or  physiological 
reouirements; 

(3)  Cover  or  shelter; 

(4)  Sites  for  breeding,  reproduction, 
rearing  of  offspring;  and  generally, 

(5)  Habitats  that  are  protected  from 
disturbance  or  are  representative  of  the 
historic  geographical  and  ecological 
distributions  of  the  species. 

For  areas  potentially  qualifying  as 
critical  habitat,  NMFS  is  requesting 
information  describing:  (1)  The 
activities  that  affect  the  area  or  could  be 
affected  by  the  designation,  and  (2)  the 
economic  costs  and  benefits  of 
additional  requirements  of  management 


measures  likely  to  result  frnm  the 
designation. 

The  economic  cost  to  be  considered  in 
the  critical  habitat  designation  under 
the  ESA  is  the  probable  economic 
impact  "of  the  (critical  habitat) 
designation  upon  proposed  or  ongoing 
activities”  (50  CFR  424.19).  NMFS  must 
consider  the  incremental  costs 
specifically  resulting  from  a  critical 
habitat  designation  that  are  above  the 
economic  eflects  attributable  to  listing 
the  species.  Economic  effects 
attributable  to  listing  include  actions 
resulting  frnm  section  7  consultations 
under  the  ESA  to  avoid  jeopardy  to  the 
species  and  from  the  taking  prohibitions 
under  section  9  of  the  ESA.  Comments 
concerning  economic  impacts  should 
distinguish  the  costs  of  listing  frnm  the 
incremental  costs  that  can  be  directly 
attributed  to  the  designation  of  specific 
areas  as  critical  habitat. 

Data,  information,  and  comments 
should  include:  (1)  Supporting 
documentation  such  as  maps, 
bibliographic  references,  or  reprints  of 
pertinent  publications,  and  (2)  the 
commenter’s  name,  address,  and 
association,  institution,  or  business. 
Nancy  Foster, 

Deputy  Assistant  Administrator  for  Fisheries. 
(FR  Doc.  93-31330  Filed  12-22-93;  8:45  am] 
BH.UNO  CODE  361»-2a-M 


50  CFR  Part  630 

(Docket  No.  931078-3278;  LD.  100593C] 

RIN  0648-AF42 

Atlantic  Swordfish  Rshery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  rule. 

SUMMARY:  NMFS  issues  this  proposed 
rule  to  implement,  on  an  experimental 
basis,  a  voluntary,  pilot  program  that 
would  allow  retention  'of  undersized 
swordfish  in  excess  of  the  trip 
allowance  for  donation,  tlirough 
charitable  organizations,  to  needy 
individuals.  The  intended  effect  is  to 
investigate  the  potential  for  avoiding 
waste  of  swordfish  that  would  otherwise 
be  brought  aboard  already  dead  and 
subsequently  would  be  discarded  to 
obtain  additional  information  regarding 
the  harvest,  mortality,  and  biological 
characteristics  of  swordfish  less  than  the 
minimum  size  limit 
OATES:  Written  comments  must  be 
received  on  or  before  January  24, 1994. 
ADDRESSES:  Copies  of  documents 
supporting  this  action  may  be  obtained 


frcm,  and  comments  on  the  proposed 
rule  should  be  sent  to,  Rich^  H. 
Schaefer,  Director,  Office  of  Fisheries 
Conservation  and  Management,  NMFS. 
1335  East-West  Highway,  Silver  Spring, 
MD  20910.  Comments  on  the 
information  collection  requirements 
should  be  sent  to  Richard  H.  Schaefer 
and  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503  (Attention:  De^  Officer  for 
NOAA). 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  B.  Stone,  301-713-2347. 
SUPPLEMENTARY  INFORMATION:  The 
Atlantic  swordfish  fishery  is  managed 
under  the  Fishery  Management  Plan 
(FMP)  for  Atlantic  Swoi^sh  (FMP)  and 
its  implementing  regulations  at  50  CFR 
part  630  vmder  the  authority  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (16  U.S.C  1801  et  seq.) 
(Magnuson  Act)  and  the  Atlantic  Tunas 
Convention  Act  (ATCA)  (16  U.S.C  971 
et  seq.).  Regulations  issued  under  the 
authority  of  the  ATCA  carry  out  the 
recommendations  of  the  International 
Commission  for  the  Conservation  of 
Atlantic  Timas  (ICCAT). 

Background 

At  the  1990  meeting  of  ICCAT, 
member  nations  recommended 
international  measures  to  reduce  fishing 
mortality  of  swordfish.  In  Jime  1991, 
NMFS  implemented  regulations, 
consistent  with  the  ICCAT 
recommendations,  which  included  a 
minimum  size  limit  of  41  pounds  (18.6 
kg)  dressed  weight  or  31  inches  (78.7 
cm)  carcass  length,  with  a  trip 
allowance  for  undersized  swordfish  in 
an  amount  not  exceeding  15  percent  of 
the  total  number  of  swo^fish  landed. 

Although  large  swordfish  are  the 
preferred  target  of  U.S.  swordfish 
vessels,  harvest  of  some  undersized 
swordfish  is  unavoidable  in  most  cases. 
Under  current  regulations,  undersized 
swordfish  in  excess  of  the  trip 
allowance  must  be  discarded,  despite 
the  fact  that  many  of  these  fish  are  dead 
prior  to  being  brought  aboard  the  vessel. 
This  results  in  waste  of  the  resource.  If 
discards  are  not  accurately  reported, 
loss  of  information  critical  to  proper 
stock  assessment,  in  general,  and  to 
evaluation  of  the  minimum  size  limit,  in 
particular,  also  occurs. 

NMFS,  in  cooperation  with  Blue 
Water  Fishermen’s  Association,  other 
members  of  the  swordfish  industry. 
National  Fisheries  Institute,  and  Second 
Harvest  National  Food  Bank  Network 
(Second  Harvest),  proposes  a  pilot 
program  that  would  provide  information 
regarding  the  harvest,  discard,  mortality. 
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catch  par  unit  of  efCcMt,  and  biological 
characteristics  of  undersized  swordfi^ 
and  would  allow  donation  of 
undersized  swordfish  in  excess  of  the 
trip  aliowanca  throt^  Second  Harvest 
to  needy  individuals.  Under  the  pilot 
rogram,  voluntary  participants  selected 
y  NMFS  Sfould  faie  allowed  to  land 
undersized  swordfish  that  were  dead 
prior  to  being  broiight  dxMrd  the  vessel 
in  excess  of  the  trip  allowance  for 
undersized  swordfish.  These  swordfish 
could  be  received  only  by  specified 
dealers;  could  not  be  purchased,  sold, 
bartered,  or  traded:  and  would  be 
distributed  by  Second  Harvest  food 
banks,  throu^  charitable  organizations, 
to  needy  individuals.  Reporting  and 
marking  requirements  would  rasure 
integrity  of  the  program  and  would 
obtain  additions  scientific  information 
regarding  catch  and  mortality  of 
swordfish  less  than  the  minimum  size 
limit 

Second  Harvest  is  an  organization, 
exempt  from  Federal  income  tax  imder 
section  501(cH3)  of  the  Internal  Revenue 
Code,  that  solicits  surplus  products  and 
distributes  such  products  to 
organizations  engaged  in  feeding  the 
needy,  the  ill,  or  infants.  Throu^  a 
network  of  IBS  food  banks,  more  than 
45.000  qualified  recipimt  organizations 
that  are  exempt  from  Federal  income  tax 
under  section  501(cM3)  smrve  food  and 
meals  to  millions  of  needy  Americans. 
Last  year,  the  Second  Harvest  network 
distributed  more  than  500  million 
poimds  of  food.  Donated  products  are 
transferred  only  to  organizations  that 
have  exemption  letters  issued  by  the 
Internal  Revenue  Service  that  verify 
their  tax  exempt  status. 

NMFS  and  the  majority  of  the 
swordfish  industry  recognize  the 
importance  of  minimizing  the  catch  and 
mortality  of  undersized  swcmlfish  and 
remain  committed  to  that  objective. 
However,  under  current  conditions, 
some  unavoidable  harvest  of  undersized 
swordfish  occurs.  NMFS  is  interested  in 
purstiing  this  pilot  program  in  order  to 
maximize  the  scientific  and  charitable 
benefits  resulting  from  the  unavoidable 
harvest  of  undersized  swordfish, 
without  undermining  the  objective  of 
minimizing  the  morti^ity  of  undersized 
swordfish. 

At  the  November  1992  KXIAT 
meeting,  the  U.S.  delegation  discussed 
the  proposed  pilot  program.  It  was 
agre^  that  the  program  was  consistent 
with  current  IC^T  recommendations 
for  swordfish  and  that  it  would  be 
useful  for  evaluating  effectiveness  of  the 
minimum-size  regulation,  llie  United 
States  will  provi^  KXIAT  with  all  data 
collected  from  the  program. 


Program  Ol^activae 

1.  Improve  scientific  information 
regarding  catch,  mortality,  discard  rate, 
and  biological  characteristics  of 
undersiz^  swordfish.  Tire  program 
would  provide  an  alternative  soiuce  of 
data  for  estimating  discards  in  excess  of 
the  trip  allowance  for  imdersized 
swordfish:  discourage  unreported 
discarding  of  dead  imdersized 
swordfish;  and  provide  an  opportunity 
to  obtain  additional  information  (e.g., 
age,  size,  sex)  about  undersized 
swordfish.  TUs  would  be  important  in 
maintaining  catch  per  unit  of  efiort 
indices  for  small  swordfish,  which  are 
critical  to  ICXIAT  stock  assessments. 

2.  Avoid  waste  of  a  valuable  resource. 
Dead  fish  that  would  have  been 
discarded  would  be  donated,  through  an 
organized,  controlled  program,  to  needy 
individuals. 

3.  Encourage  the  continued  taming 
and  release  of  all  live  undersized^ 
swordfish,  as  well  as  small  bluefin  tuna, 
bigeye  tuna,  yellowfin  tuna,  and  sharks. 

4.  Implement  the  program  in  a 
manner  that  will  not  Jeopardize  or 
undermine  the  broader  management 
objective  of  minimizing  the  mortality  of 
undersized  swordfish. 

Description  of  tha  Program 

Non-profit 

Although  participants  would  incur 
costs  associated  with  donated  fish 
(harvesters — handling  and  processing; 
dealers — storage;  Second  Harvest — 
distribution),  they  would  receive  no 
direct  economic  benefit  bom  landing 
and  donating  the  undersized  sword&h. 
Any  purchase,  sale,  trade,  or  barter  of 
fish  landed  under  the  donation  program 
would  be  prohibited. 

Selection  Process 

NMFS  would  select  participants 
(dealers  and  vessels)  bom  among 
volunteers.  Factors  that  would  be 
considered  in  the  selection  process 
include: 

(1)  History  of  voluntary  participation 
in  NOAA/NMFS  cooperative  scientific 
programs,  e.g.,  tag  and  release,  sea 
sampling,  collection  of  biological 
samples; 

(2)  Whether  both  vessel  and  dealer 
volunteers  can  be  matched  in  an  area 
throughout  the  year  (including  truck 
routes)  to  ensure  distribution  of  donated 
fish; 

(3)  Representative  coverage  of  the 
fishery,  to  the  extent  possible;  and 

(4)  Compliance  record  of  volimteers. 

Scope  of  the  Program 

The  pilot  program  would  be  divided 
into  seven  geographical  regions:  Gulf  of 


Mexico.  Florida  east  coast.  South 
Atlantic  Bi^t,  Mid-Atlantic  Bight, 
northeast  coastal,  northeast  dis^t 
waters,  and  Caribbean.  Three  to  four 
vessels  and  cooperating  dealers  would 
be  selected  to  participate  in  each  region. 
Assuming  the  program  is  implemented 
early  in  1994,  initi^  efforts  would  be 
directed  at  establidiing  the  program  in 
the  Gulf  of  Mexico  region,  because  of 
seasonality  of  the  firiiery.  Aftm  the 
logistics  and  any  unforeseen  problems 
were  resolved,  additional  regions  would 
be  added  at  the  rate  of  one  every  2  to 
3  months  imtil  the  program  is 
established  in  all  seven  regions. 

Responsibilities  of  Participating 
Fishermen 

A  selection  letter  from  NMFS, 
identifying  the  vessel  as  a  participant  in 
the  program,  would  be  required  to  be 
maintained  aboard  the  vessel  and  made 
available  for  inspection. 

Undersized  swordfish  that  are  dead 
when  brought  on  board  the  vessel  and 
are  to  be  donated  would  be  required  to 
be  properly  prepared  and  stor^.  Live 
undersized  swc^fish  would  be  required 
to  be  tagged,  released,  and  reported  to 
NMFS  on  logbook  and  tagging  records. 

Participants  would  be  required  to 
properly  handle,  record,  and  transfer  to 
seized  dealers  all  swordfish  in  excess 
of  the  trip  allowance  for  undersized 
swordfish,  i.e.,  such  swordfish  could 
not  be  retained  for  the  crew,  purchased, 
sold,  bartered,  traded,  or  given  to 
anyone  other  than  a  selected  dealer  for 
transfer  to  an  authorized  recipient 
(Second  Harvest). 

Donated  swordfish  would  be  required 
to  be  landed  and  tagged  for  the  donation 
program,  using  donation  tags  provided 
by  NMFS,  by  fishermen  at  the  facilities 
of  dealers  selected  by  NMFS  to 
participate  in  the  donation  program. 
Existing  regulations  require  that  fish 
remain  in  whole  or  dressed  form 
through  off-loading.  A  list  of  selected 
dealers  would  be  provided  by  NMFS. 

The  vessel  owner  or  operator  would 
be  required  to  notify  NMFS  and  the 
dealer  24  hours  in  advance,  or  as 
otherwise  specified  by  NMFS.  of 
landing  information,  including  date, 
approximate  time,  location,  and 
estimated  number  of  fish  to  be  donated. 
Specific  instructions  would  be  provided 
by  NMFS  to  address  logistics  and  to 
facilitate  shorter  notification  in  areas 
where  the  fishing  grounds,  such  as  the 
Florida  Straits,  are  close  to  the  landing 
locations. 

The  individual  carcass  weights  of  all 
donated  fish  would  be  requir^  to  be 
clearly  indicated,  using  a  NMFS- 
spedfied  code,  on  the  tally  (wei^-out) 
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sheets  that  must  be  submitted  to  NMFS, 
as  specified  in  the  current  regulations. 

As  is  currently  specified  in  the 
regulations,  transfer  of  swordfish 
between  vessels  is  prohibited. 

Responsibilities  of  Participating  Dealers 
A  selection  letter  firom  NMFS, 
identifying  the  dealer  as  a  participant  in 
the  program,  would  be  required  to  be 
maintaiiMd  at  the  dealer’s  place  of 
business  and  be  made  available  for 
inspection. 

Donated  swordfish  cmild  be  received 
only  from  vessels  selected  by  NMFS.  A 
list  of  selected  vessels  would  be 
provided  by  NMFS  to  participating 
dealers. 

Dealers  would  be  responsible  for 
weighing  all  undwsized  swordfish  to  be 
donated  and  recording  the  individual 
carcass  wmghts,  using  a  NMFS-specified 
code,  on  the  dealw  r^[>orts  currently 
required.  (Inibrmatioa  regarding  vessel 
and  dealer  identificatkm,  and  date  fish 
were  received  would  be  included  on 
those  r^>orts.)  Repmts  would  be 
submitted  to  NM^  twice  monthly,  as 
currentlv  required  by  the  regulations. 

SwOTdfish  for  donation  would  be 
required  to  be  separated  frtmi  swordfish 
eligible  for  sale,  to  the  extent 
practicable,  and  maintained  with  the 
donation  tag  installed. 

The  dealer  would  be  required  to  ^ 
obtain  a  receipt  from  Second  Harvest  for 
all  swordfish  donated.  A  copy  of  the 
receipt  woqld  be  required  to  be 
submitted  to  the  vessel  that  landed  the 
swordfish  (along  with  normal  dealer 
weigh-out/trip  settlement  sheets). 

Responsibilities  of  Secopd  Harvest 

Donated  swordfish  would  be 
precluded  from  purchase,  sale,  barter,  or 
trade. 

Donated  swordfish  would  be  required 
to  be  made  available  fm  use  as  soon  as 
possible  to  ensure  the  greatest  freshness 
and  palatability. 

Second  Harvest  food  banks  would 
assume  responsibility  for  donated 
swOTdfisb  upon  receipt  from  the  dealer, 
including  transportatimi,  miaUty  control 
of  product,  processing,  and  distribution 
to  the  needy. 

Transportation  would  be  provided  by 
Second  Harvest  food  banks  to  ensure 
timely  collection  and  distribution  of 
donated  swordfish. 

Upon  pickup  of  swordfish.  Second 
Harvest  food  banks  would  provide 
dealers  with  receipts  that  include  the 
permit  niunbers  of  fishing  vessels  and 
dealers  involved  in  donating  the 
swordfish,  date  of  pickup,  and  number 
and  individual  carceas  we^ts  of  all 
swordfish  reorived.  Second  Harvest 
food  banks  would  provide  copies 


receipts  to  Second  Harvest 
headquarters,  which  will  provide 
duplicate  copies  to  NMFS. 

Second  Hmvest’s  individual  food 
banks  would  be  responsible  for 
distributing  to  local  diarities,  vdiidi 
will  process  and  prepme  the  swordfish 
fnr  consumption  oy  needy  incfividuals. 

Implementatioa 

The  pilot  program  would  continue  fcv 
2  years,  subject  to  review  and 
evaluation.  NMFS  would  monitcv  the 
program  and  prepare  an  annual  report 
evaluating  the  results.  Results  from  this 
study  will  be  presented  to  KXIAT.  If  the 
program  is  acMeving  its  purposes  and 
there  is  concurrence  from  lOCAT,  the 
program  could  be  ccmtinued  beyond  2 
years;  conversely,  the  program  could  be 
terminated  earlier  if  the  program  is  not 
adiieving  its  purposes.  In  addition,  the 
donation  program  would  be  terminated 
upon  a  finding  that  it  is  no  longer  in 
conformance  ^th  the  recommendations 
ofICCAT. 


Qassificatkm 


This  proposed  rule  is  published  under 
the  authority  of  the  ATCA.  The 
Assistant  Administrator  for  Fidieries, 
NOAA  (AA),  has  preliminnily 
determined  that  this  proposed  rule  is 
consistent  with  the  recommendations  of 
IGCAT  and  is  necessary  for  management 
of  the  Atlantic  svrordfi  A  fishwy. 

The  ecomxnic  effects  of  this  action,  as 


contained  in  the  Regulatmy  Impact 
Review  (RIR),  are  summarized  as 
follows;  Participating  swordfish  vessel 
owners  (approtimately  25)  and 
swordfi^  dealers  (approximately  10) 
would  vohmtarily  incur  moderate  costs 
to  partidpete  in  the  donation  program; 
unquantifiable  benefits  would  accrue  as 
a  result  of  increased  scientific 
information  regarding  the  harvest, 
mortality,  and  biological  diaracteristics 
of  swordfish  less  than  the  minimum  size 
limit;  unquantifiable  but  significant 
social  benefits  would  accrue  as  a  result 
of  providing  food  to  the  needy;  and 
benefits  in  tnms  of  personal  satisfaction 
would  accrue  from  participating  in  the 
donation  promm. 

The  General  Counsel  of  the 
Department  of  Crnmnerce  has  certified 
to  the  Small  Business  Administration 
that  this  proposed  rule,  if  adopted,  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  few  of  the  vessels  snd  dealers 


in  the  swordfish  fishery  will  be  affected. 
Accordingly,  a  regulatory  CexibiHty 
analysis  was  not  prepared. 

This  proposed  rule  contains  four  new 
collecticmH^inforraatkHi  retirements 
subject  to  the  Paperwork  Reduction  Act, 
spedfically,  application  to  participate  in 


the  donation  program,  24-honr  notice  of 
landing  donated  swordfish,  making 
tagging  of  undersized  fish  mandatory  for 
voluntary  partidpents,  and  submiasion 
of  receipts  by  Serand  Harvest 
headquartors  to  NMFS.  *1110  public 
reporting  burdens  for  these  coUactUms 
of  information  are  estimated  to  average 
10, 3, 2  and  15  minutes,  respectively, 
per  response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
complating  and  reviewing  the 
collections  of  information.  Requests  to 
collect  this  information  frave  been 
submitted  to  the  Office  of  Management 

propos^^e  also  invoSres  two 
collections  of  information  subject  to  the 
Paperwork  Reductimi  Act  that  have 
pr^ousW  been  approved  by  C^dB, 
spedfically,  fishing  vessel  reports  (0MB 
Control  Number  0648-0016)  and  di^er 
reports  (0MB  Control  Num^  0648- 
0013).  IIm  pubfic  reporting  burdens  for 
these  collections  of  infoni^on  are 
estimated  to  average  6  and  30  minutes, 
respectively,  per  response,  including  the 
time  for  redawing  instructions, 
seaidhing  existing  data  sources, 
gathering  and  maintaining  tiie  data 
needed,  and  complying  iad  reviewing 
the  collections  of  InforE^im.  Send 
comments  regarding  burden  estimates  or 
any  dher  aspect  of  these  coUections  of 
information,  induding  su^estions  for 
reducing  the  burdmis,  to  NMFS  and  to 
OMB  (see  ADDRESSES). 

Lial  of  Sdifeds  fas  50  CFR  Part  630 

Fisheries,  Fishing,  R^xirtii^  and 
recordkeeping  requirem^ts.  Treaties. 

Dated:  Deoember  16, 1903. 

Roliand  A.  SdueiMen, 

Assistant  Administrator  for  Fisheries, 

Nationai  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamhle,  50  CFR  part  630  is  proposed 
to  be  amended  as  follows: 

PART  630— ATLANTIC  SWORDFISH 
FISHERY 

1.  The  authority  citation  but  part  630 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1801  et  seq.  snd  16 
U.S.C  071  et  seq. 

2.  In  S  630.7,  paragraph  (q)  is  revised 
to  read  as  follows: 

•630.7  ProMbUons. 

*  •  •  •  • 

(q)  Lmd  a  swordfish  that  is  smaller 
thm  the  minimum  size  specified  in 
§  630.23(a),  except  for  the  trip  allourance 
fosimdersizad  swordfish,  as  specified  in 
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$  630.23(b),  and  except  as  authorized  in 
§630.51. 

•  «  •  •  • 

3.  A  new  sxibpart  D  is  added  to  read 
as  follows: 

Subpart  D— Donation  Program 

630.50  Purpose. 

630.51  Participation. 

630.52  Termiution. 

Subpart  D— Donation  Program 

§630.50  Purpoee. 

This  subpart  implements  a  program 
under  whi^  swordfish  from  die  North 
Atlwtic  swordfish  stock  that  are  in 
excess  of  the  trip  allowance  for 
undersized  swordfish  specified  in 
§  630.23(b)  may  be  retained  for  donation 
through  a  charitable  organization  to  the 
needy.  Hiis  program  is  intended  to 
avoid  waste  of  swordfish  that  would 
otherwise  be  discarded  dead  and  to 
obtain  additional  information  regarding 
the  harvest,  mortality,  and  biological 
characteristics  of  swordfish  less  than  the 
minimum  size  limit 

§630.51  Participation. 

(a)  General.  Owners  of  vessels  and 
dealers  permitted  under  §  630.4  may 
volunteer  to  participate  in  the  swordfish 
donation  program  by  contacting  the 
Chief,  Hi^ly  Migratory  Species 
Division,  Office  of  Fisheries 
Conservation  and  Management,  NMFS, 
1335  East-West  Highway,  Silver  Spring, 
MD  20910,  phone  (301)  713-2347,  Fax 
(301)  588-4967.  The  Chief,  Highly 
Migratory  Species  Division,  will  select 
owners  of  vessels  and  dealers  who  may 
participate  in  the  donation  program  and 
will  keep  selected  vessel  owners 
advised  of  the  selected  dealers. 

(1)  Factors  that  will  be  considered  in 
the  selection  process  include: 

(1)  History  of  voluntary  participation 
in  NOAA/NMFS  cooperative  scientific 
programs; 

(ii)  Whether  both  vessel  and  dealer 
volunteers  can  be  matched  in  an  area 
throughout  the  year  (including  truck 
routes)  to  ensure  distribution  of  donated 
fish; 

(iii)  Representative  coverage  of  the 
fishery,  to  the  extent  possible;  and 

(iv)  Compliance  record  of  volunteers. 

(2)  Selected  dealers  will  also  be  kept 
advised  of  the  selected  vessel  owners 
and  of  authorized  recipients  of  donated 
swordfish. 

(b)  Vessels.  The  owner  of  a  vessel  that 
has  been  selected  and  so  notified  in 
writing  by  the  Chief,  Highly  Migratory 
Species  Division,  to  participate  in  the 
donation  program  may  retain  swordfish 
bom  the  North  Atlantic  swordfish  stock 
that  are  in  excess  of  the  trip  allowance 
for  undersized  swordfish  specified  in 


§  630.23(b)  under  the  following  terms 
and  conditions.  Landing  a  swordfish  in 
excess  of  the  trip  allowance  for 
undersized  swordfish  other  than  in 
accordance  %vith  these  terms  and 
conditions  constitutes  a  violation  of  the 
prohibition  specified  in  §  630.7(q). 

(1)  The  selection  letter  from  the  Chief, 
Highly  Migratory  Species  Division,  must 
be  carried  on  bo^  the  fishing  vessel 
and  the  operator  must  present  it  for 
inspection  upon  the  request  of  an 
authorized  officer. 

(2)  A  swordfish  that  is  less  than  the 
minimum  allowable  size  specified  in 
§  630.23(a)  and  that  is  alive  when 
brought  aboard  the  vessel  must  be 
released  in  a  manner  that  will  ensure 
maximum  probability  of  survival.  If 
caught  by  nook,  it  must  be  released  by 
cutting  the  line  near  the  hook  without 
removing  the  swordfish  from  the  water. 

A  reasonable  effort  must  be  made  to  tag 
each  swordfish  released  imder  this 
paragraph  (b)(2).  Tags  for  released 
swordfish  will  be  provided  by  the 
Science  end  Research  Director.  A  record 
of  each  tag  and  release  must  be 
maintained  and  submitted  to  the 
Science  and  Research  Director  on  forms 
provided  with  the  tags. 

(3)  A  swordfish  that  is  dead  when 
brought  aboard  the  vessel  must  be 
retained. 

(4)  A  swordfish  that  is  retained  under 
the  donation  program  of  this  subpart 
must  be  tagged  upon  landing  at  the 
facility  of  a  selected  dealer  using  a 
donation  tag  provided  by  the  Chief, 
Highly  Migratory  Species  Division. 

ts)  A  swordfisn  tnat  is  retained  under 
the  donation  program  of  this  subpart 
may  be  off-loaded  only  to  a  dealer  who 
has  been  selected  by  the  Chief,  Highly 
Migratory  Species  Division,  to 
participate  in  the  donation  program.  An 
owner  or  operator  must  notify  the  Chief, 
Highly  Migratory  Species  Division,  by 
phone  at  301-713-2347  or  Fax  at  301- 
713-1035  and  a  selected  dealer  at  least 
24  hours  prior  to  off-loading  swordfish 
under  the  donation  program,  unless 
stated  otherwise  in  die  vessel  owner’s 
selection  letter. 

(6)  A  swordfish  that  is  retained  under 
the  aonation  program  of  this  subpart 
may  not  be  sold,  traded,  or  bartered  or 
attempted  to  be  sold,  traded,  or  bartered. 

(c)  Dealers.  A  dealer  who  has  been 
selected  and  so  notified  in  writing  by 
the  Chief,  Highly  Migratory  Species 
Division,  to  participate  in  the  donation 
program  may  receive  and  retain 
swordfish  firom  the  North  Atlantic 
swordfish  stock  that  are  in  excess  of  a 
vessel's  trip  allowance  for  undersized 
swordfish  specified  in  §  630.23(b)  under 
the  following  terms  and  conditions. 
Possession  of  a  swordfish  other  than  in 


accordance  with  these  terms  and 
conditions  constitutes  a  violation  of  the 
prohibition  specified  in  50  CFR 
620.7(a). 

(1)  Tbe  selection  letter  from  the  Chief, 
Highly  Migratory  Species  Division,  must 
be  available  on  the  dealer’s  premises 
and  the  dealer  must  present  it  for 
inspection  upon  the  request  of  an 
authorized  officer. 

(2)  Such  swordfish  may  be  received 
only  firom  a  vessel  that  has  been  selected 
by  ffie  Chief,  Highly  Migratory  Species 
Etivision,  to  participate  in  the  donation 
program. 

(3)  To  the  extent  practicable,  a 
swordfish  that  is  received  under  the 
donation  program  must  be  kept  separate 
frt>m  other  swordfish  possess^  by  the 
dealer.  The  donation  tag  on  such 
swordfish  may  not  be  removed. 

(4)  A  swordfish  that  is  subject  to  the 
donation  program  of  this  subpart  may 
not  be  purchased,  sold,  traded,  or 
bartered  or  attempted  to  be  pxirchased, 
sold,  traded,  or  b^ered. 

(5)  A  swordfish  that  is  received  under 
the  donation  program  may  be 
transferred  only  to  Second  Harvest.  The 
receipt  spedfi^  in  paragraph  (d)(3)  of 
this  section  must  be  obtain^  from 
Second  Harvest.  A  copy  of  the  receipt 
must  be  fumisbed  by  the  dealer  to  the 
harvesting  vessel. 

(6)  Individual  carcass  weights  of 
swordfish  received  under  the  donation 
program  must  be  included  in  the  twice 
monthly  reports  required  by  §  630.5(b). 

(d)  Second  Harvest.  Second  Harvest 
may  receive  and  distribute  swordfish 
frnrn  the  North  Atlantic  swordfish  stock 
that  are  in  excess  of  the  trip  allowance 
for  undersized  swordfish  specified  in 
§  630.23(b)  under  the  following  terms 
and  conditions.  Possession  of  a 
swordfish  other  than  in  accordance  with 
these  terms  and  conditions  constitutes  a 
violation  of  the  prohibition  specified  in 
50  CFR  620.7(a). 

(1)  Such  swordfish  may  be  received 
only  frnm  a  deales«who  has  been 
selected  by  the  Chiet,  Highly  Migratory 
Species  Division,  to  participate  in  the 
donation  program. 

(2)  Only  swordfish  with  donation  tags 
attached  may  be  received. 

(3)  Upon  receiving  swordfish  under 
the  donation  program.  Second  Harvest 
must  provide  a  receipt  that  shows 
individual  carcass  weights  of  swordfish 
received,  the  permit  number(s)  of  the 
vessel(s)  that  harvested  the  swordfish, 
the  permit  number  of  the  dealer,  and  the 
date  of  receipt.  Such  receipt  must  be 
distributed  as  follows:  Original  and  one 
copy  to  the  dealer,  and  one  copy  to  the 
Chief,  Highly  Migratory  Species 
Division. 
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(4)  A  swordfish  that  is  subject  to  the 
donation  program  of  this  subpart  may 
not  be  purchiiuMd,  sold,  traded,  or 
bartered  or  attempted  to  be  purchased, 
sold,  traded,  or  bartered. 

(e)  Duration  of  selection.  A  selection 
letter  remains  vafid  ka  Uie  period 
specified  therein,  provided  the  permit 
issued  imder  $  630.4  to  dm  participating 
vessel  or  dealer  remains  valid,  except 
that  it  will  be  revoked  by  dm  Chief, 
Highly  Migratory  Species  Division — 


(1)  Upon  the  request  of  the 
partidpating  vessel  owner  or  dealer,  or 

(2)  Upon  final  assessment  of  a  penalty 
against  the  participating  vessel  owner  or 
dealer  for  a  violation  of  this  part. 

(0  Tmnsfer.  A  selecdon  letter  issued 
undar  this  subpart  is  not  transferable  or 
assignable.  Su^  letter  is  valid  only  for 
the  vessel  m  dealer  for  which  it  was 
issued. 

1630.52  TannlnafiQfi. 

Upon  a  finding  by  the  AssistaBt 
Administrator  that  the  intended 


purposes  of  the  program  are  not  being 
achieved,  or  that  the  program  is  no 
longCT  in  conformance  with  the 
recommendations  of  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas,  the  Assistant 
Administrator  may  terminate  the 
program  by  pubUatkm  of  a  final  rule  in 
the  Federal  Regisler. 

[FK  Doc.  93-31278  Filed  12-22-03;  8:45  ami 
sauna  ooos  sie-as-F 
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This  section  of  the  FEDERAL  REGISTER 
contains  docunf«ent8  other  than  nies  or 
proposed  nies  that  are  appHcabie  to  the 
public.  Notices  of  hearings  and  investigations, 
committae  meetings,  agency  decisions  and 
ruHngs,  delegations  of  MJthority,  filing  of 
petitions  aiKl  applications  and  agency 
statements  of  organization  arxl  functions  are 
examples  of  documents  appearkrg  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forms  Urtder  Review  by  Office  of 
Martegement  and  Budget 

December  17, 1993. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
informAtion  under  thb  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  number(s),  if 
applicable:  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  enquired  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
Name  and  telephone  number  of  the 
agency  contact  persons. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM,  room  404-W  Admin. 
Bldg.,  Washington.  DC  20250,  (202) 
690-2118. 

Revision 

•  Agricultural  Stabilization  and 
Conservation  Service, 

7  CFR  701 — Conservation  and 
Environmental  Programs, 

FIP-11,  FIP-12.  ASCS-18,  ACP-153. 

153-A,  310,  311,  and  245 
On  occasion 

Farms;  2,918,650  responses;  726,130 
hours, 

Priscilla  L  Wright  (202)  720-5783 
Extension 

•  Food  Safety  and  Inspection  Service 


Voluntary  Reimbursable  Inspection 
3orvic08 

MP  Form  225,  FSIS  Form  9060-13,  FSIS 
Form  9060-8,  MP  Form  85 
On  occasion;  R^rdkeeping 
Businesses  or  other  for-proht;  802 
responses;  78  hours 
Lee  Puricelli  (202)  720-7163 

•  Agricultural  Marketing  Service 
Regulations  Governing  the  Inspection 

and  Grading  of  Manufactured  or 
Processed  I^iry  Products — 
Recordkeeping 
Recordkeeping 

Businesses  or  other  for-profit;  550 
recordkeepers;  1,174  hours 
F.  Tracy  Schonrock  (202)  720-3171 

Reinstatement 

•  Agricultural  Stabilization  and 
Conservation  Service 

7  CFR,  Part  703,  Wetlands  Reserve 
Program 

Recordkeeping;  on  occasion 
Individuals  or  households;  Farms; 

37,000  responses;  28,483  hours 
Lois  Hubbard  (202)  720-9563 

•  Agricultural  Stabilization  and 
Conservation  Service 

7  CFR  1427.1081  through  1088— 
Standards  for  Approval  of 
Warehouses  for  Cotton  and  Cotton 
Linters 

CCC-823,  CCC-823-1A.  and  CCC-20. 

CCC-49 
On  occasion 

Businesses  or  other  for-profit;  Small 
businesses  or  organizations;  1,305 
responses;  42,995  hours 
Howard  Froehlich  (202)  720-7398 

New  Collection — (Emergency  Clearance 
Requested) 

•  National  Agricultural  Statistics 
Service 

Native  American  Farmer  Information 
Survey 

One-time  survey 

Farms;  880  responses;  147  hours 

Larry  Gambrell  (202)  720-5778 

•  Agricultural  Marketing  Service 
Specified  Commodities  Imported  Into 

the  United  States  Exempt  firom  Import 
Requirements,  7  CFR  Parts  944,  980, 
and  999 
FV-6 

On  occasion 

Businesses  or  other  for-profit;  Non¬ 
profit  institutions;  Small  businesses 
or  organizations;  2,000  responses;  340 
hours 

Mark  Hessel  (202)  720-3923 

•  Food  Safety  and  Inspection  Service 


Nutrition  Labeling  of  Meat  and  Poultry 
Products.  Recordkeeping 
Businesses  or  other  for-profit;  0 
responses,  20,083  hours,  Lee  Puricelli 
(202) 720-7163 
Larry  K.  Roberson, 

Deputy  Department  Clearance  Officer. 

[FR  Doc.  93-31356  Filed  12-22-93;  8:45  am] 
WLUNO  CODE  M10-01-M 


FOREST  SERVICE 

Newspapers  Used  for  Publication  of 
Legal  Notice  of  Appealable  Decisions 
for  the  Northern  Region;  Idaho, 
Montana,  North  Dakota,  and  Portions 
of  South  Dakota  and  Eastern 
Washington 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice. 

SUMMARY:  This  notice  lists  the 
newspapers  that  will  be  used  by  all 
Ranger  Districts.  Forests,  and  the 
Regional  Office  of  the  Northern  Region 
to  publish  legal  notice  of  all  decisions 
subject  to  appeal  under  36  CFR  215  and 
217  and  to  publish  notices  for  public 
comment  and  notice  of  decision  subject 
to  the  provisions  of  36  CFR  215.  The 
intended  efiect  of  this  action  is  to 
inform  interested  members  of  the  public 
which  newspapers  will  be  used  to 
publish  legal  notices  for  public 
comment  or  decisions,  thereby  allowing 
them  to  receive  constructive  notice  of  a 
decision,  to  provide  clear  evidence  of 
timely  notice,  and  to  achieve 
consistency  in  administering  the 
appeals  process. 

DATES:  Publication  of  legal  notices  in 
the  listed  newspapers  will  begin  with 
decisions  subject  to  appeal  that  are 
made  on  or  after  January  1, 1994.  The 
list  of  newspapers  will  remain  in  effect 
until  another  notice  is  published  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  Solem;  Regional  Appeals 
Coordinator;  Northern  Region;  P.O.  Box 
7669;  Missoula,  Montana  59807.  Phone: 
(406) 329-3647. 

The  newspapers  to  be  used  are  as 
follows: 

Northern  Regional  Office 

Regional  Forester  decisions  in 
Montana: 

The  Missoulian,  Great  Falls  Tribune, 
and  The  Billings  Gazette  Regional 
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Forester  decisions  in  Northern  Idaho 
and  Eastern  Washington 
The  Spokesman  Review 
Regional  Forester  decisions  in  North 
Dakota — ^Bismarck  Trihune 
Beoveiheod— Montana  Standard 
Bitteiroot— Ravalli  Republic 
C/eonvofer— Lewiston  Morning  Tribune 
Custer— 

Billings  Gazette  (Montana) 

Bismtffck  Tribune  (North  Dakota) 
Rapid  City  Journal  (South  Dakota) 
DeerJodge— Montana  Standard 
Flathead — Daily  Interlake 
Gallatin — Bozeman  Chronicle 
Helena — Independent  Record 
Idaho  Panhandle— Spokesman  Review 
Xbotenm— Daily  Interlake 
Lewis  6-  Clark-^nai  Falls  Tribune 
Lo/o— Missoulian 

Nez  Perce — ^Lewiston  Morning  Tribime 
Supplemental  notices  may  be  placed 
in  any  newspaper,  but  time  frames/ 
deadlines  will  he  calculated  based  upon 
notices  in  newspapers  of  record  listed 
above. 

Dated:  December  16, 1993. 

Quistopher  D.  Uebnidt, 

Deputy  Regional  Forester. 

(FR  Doc  93-31340  Filed  12-22-93;  8:45  am] 
aaiJNQ  CODE 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Hawaii  Adviaory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Qvil  Rights,  that  a  meeting  of  the 
Hawaii  Advisory  Committee  to  the 
Commission  will  convene  at  0  a.m.  and 
adjourn  at  12  noon,  on  Wednesday, 
February  2, 1994,  at  the  Waikiki  Trade 
Center,  2255  Kuhio  Avenue,  11th  Floor 
Conference  Room,  Honolulu,  Hawaii 
96815.  The  purpose  of  the  meeting  is  to 
plan  followup  activities  to  the  Advisory 
Committee’s  report,  A  Broken  Trust. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
(Committee  Chairperson  Andre  S.' 
Tatibouet  or  Philip  Montez,  Director  of 
the  Western  Regional  Office,  213-894- 
3437  (TDD  213-894-0508).  Hearing- 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter  should  contact 
the  Regional  Office  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  %vill  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 


Dated  at  Washington,  DC,  December  16, 
1993. 

Carol-Lee  Hurley, 

Chief,  Regional  Pngrams  Coordination  Unit. 
|FR  Doa  93-31306  Filed  12-22-93;  8:45  am] 
BiujNQ  cooc  nas-oi-p 


Agenda  and  Notice  of  Public  Meeting 
of  the  Oklahoma  Adviaory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  the  Oklahoma 
Advisory  Committee  to  the  Commission 
will  meet  on  Thursday,  January  27, 
1994,  from  6  p.m.  until  8  p.m.  at  the 
Oklahoma  State  University,  Building 
Services,  242  Student  Union,  Stillwater, 
Oklahoma  74078.  The  purpose  of  the 
meeting  is  to  plan  for  an  upcoming 
factfinding  meeting  and  future 
activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Melvin  L.  Jenkins,  Director  of  the 
Central  Regional  Office,  816-426-5253 
(TTY  816-426-5009).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  December  15, 
1993. 

Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
(FR  Doc.  93-31305  Filed  12-22-93;  8:45  am] 
BHJJNQ  CODE  aSSS-ei-E 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Or<torNo.671] 

Volusia  and  Flagler  Counties,  FL; 
Establishment  of  a  Foreign-Trade  Zone 

Pursuant  to  its  authority  vmder  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Grant  of  authority:  Establishment  of  a 
foreign-trade  zone  Volusja  and  Flagler 
Cotmties,  Florida. 

Whereas,  by  an  Act  of  Congress 
approved  Jime  18, 1934,  an  Act  "To 
provide  for  the  establishment  *  *  *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  end 
encourage  foreign  commerce,  and  for 


other  purposes,”  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Bo^  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  County  of  Volusia, 
Florida  (the  Grantee),  has  made 
application  (FTZ  Dodcet  4-3,  58  FR 
8930, 2/18/93)  to  the  Board,  requesting 
the  establishment  of  a  foreign-trade  zone 
at  sites  in  Volusia  and  Flagler  Coimties, 
Florida,  at  and  adjacent  to  the  Daytona 
Beach  International  Airport,  a  Customs 
user  fee  port  facility;  and, 

Whereas,  notice  mviting  public 
comment  has  been  given  in  the  Federal 
Register  and  the  Board  has  found  that 
the  requirements  of  the  Act  and  Board’s 
regulations  are  satisfied,.and  that 
approval  subject  to  an  activation  limit  is 
in  the  public  interest; 

Now,  therefore,  the  Board  hereby 
grants  to  the  Grantee  the  privilege  of 
establishing  a  foreign-trade  zone, 
designated  on  the  records  of  the  Board 
as  ForeignTTade  Zone  No.  198,  at  the 
sites  described  in  the  application, 
subject  to  the  Act  and  me  Board’s 
regulations,  including  §  400.28,  and 
subject  to  a  2,000-acre  activation  limit. 

Signed  at  Washington,  DC,  this  17th  day  of 
Dec^ber  1993.  Foreign-Trade  Zones  Bo^. 
Ronald  H.  Brown, 

Secretary  of  Commerce,  Chairman  and 
Executive  Officer. 

Attest: 

John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

(FR  Doc.  93-31397  Filed  12-22-93;  8:45  am) 
aa^jNO  CODE  asio-os-a 


[Docket  62-93] 

Proposed  Foreign-Trade  Zone— Trl- 
Clty  Area  TN/VA;  Johnson  City, 
Kingsport,  BrIstoL  Sullivan  County  and 
Washington  County,  TN,  and  Bristol, 
VA;  Application  and  Public  Hearing 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Tri-City  Airport* 
Commission  (an  interstate  public  entity 
involving  6  lii-City  area 
municipalities),  requesting  authority  to 
establiw  a  general-purpose  foreign-trade 
zone  at  sites  in  Johnson  City,  Kingsport, 
Bristol,  Sullivan  County  and 
Washington  County,  Tennessee,  and 
Bristol,  Virginia  (the  Tri-City  area).  A 
request  is  pending  with  the  U.S. 
Customs  Service  for  designation  of  the 
Tri-City  Regional  Airport  as  a  Customs 
user  fae  facility.  The  FTZ  application 
was  submitted  pursuant  to  the 
provisions  of  the  Foreign-Trade  Zones 
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Act,  as  amended  (19  U.S.C.  81a-81u), 
and  the  regulations  of  the  Board  (IS  tWR 
part  400).  It  was  formally  filed  on 
DecembOT  13, 1993.  The  applicant  is 
authorised  to  make  the  proposal  under 
Chapter  85  of  the  Tennessee  Code 
Annotated,  and  Chapter  14  of  the  Code 
of  Virginia. 

The  proposed  fbreign4Tade  sone 
would  consist  of  7  sites  (2.998  acres)  in 
the  Tri>City  area.  Site  1  (1,040  acres) — 
Tri-City  R^onal  Akrport  complex. 
Blounhrille,  Sullivan  County,  TN. 
located  15  miles  from  the  Cities  of 
Bristol.  TNA^ A.  Kingsport,  and  Johnson 
City,  IN — owned  and  operated  by  the 
applicant;  Site  2  (440  acres) — St.  John/ 
Eldied  Buriness  ^rk.  City  of  Johnsmi 
City.  Wariiington  County,  TN-^and  has 
two  private  oivners;  Site  3  (330  acres) — 
Northeast  Tennessee  Business  Pari^ 
adjacent  to  dm  Tri-City  Regional  Airport 
at  the  intersection  of  TN  357  and 
75,  City  of  Kingsport.  Sullivan  County, 
TN — owned  bv  the  City;  Site  4  (129 
acres) — ^Bristol  Tennessee  Industrial 
Park,  Bristol.  Sullivan  County,  TN — 
owned  by  the  Bristol  Tennessee  Electric 
System;  Site  5  (750  acresj— Tri-County 
Industrial  Pari^  Piimy  Flats.  Sullivan 
Couftty.  TN — owned  by  SuUivmi 
Coimty,  the  Qties  of  Johnson  City, 
Bristol  and  Elizabethton.  TN — operated 
by  Sullivan  County  Industrial 
Commission;  Site  6  (206  acres) — 
Regional  Med-Tech  Center,  Jt^nson 
City,  Washington  County,  TN— owned 
by  4  private  owners;  and.  Site  7  (103 
acres) — Linden/Hairston  Industrial  Park, 
Linden  Drive  at  Bonham  Road.  Bristol, 
VA— owned  by  the  City  of  Bristol.  The 
zone  project  will  be  operated  by  the 
Greater  Tri-City  Foreign-Trade  Zona, 

Inc. 

The  application  contains  evidence  of 
the  need  for  zone  services  in  the  Tri- 
City  area.  Several  firms  have  indicated 
an  interest  in  using  zone  procedures  for 
warehousing/distribution  of  such  items 
as  pharmaceuticals,  electronics, 
automotive  and  aerospace  products. 
Specific  manufacturing  approvals  are 
not  being  sou^  at  this  time.  Requests 
would  be  made  to  the  Board  on  a  case- 
by-case  ba^s. 

In  accordance  with  the  Board's 
regulations  (as  revised,  56  FR  50790- 
50808, 10-6-91),  an  examiner  has  been 
designated  to  investigate  die  application 
and  report  to  the  Board. 

As  part  of  the  investigation,  die 
Commerce  examiner  %rill  hold  a  public 
hearing  on  February  25, 1994,  at  10 
a.m.,  in  the  Auditorium  of  the  Nordieast 
State  Tedmical  Community  College, 
State  Highway  75,  Blountville, 
Tennessee. 

Public  comment  on  the  application  is 
invited  from  interested  pnti^ 


Submissitma  (original  and  3  copies) 
shall  be  addressed  to  the  Board’s 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  March  17, 1994.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period  - 
may  be  submitt^  during  the  subsequent 
15-day  period  (to  April  1. 1994). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
during  this  time  for  public  inspection  at 
the  following  locations: 

Tri-City  Regional  Airport,  Office  of  the 
Deputy  Director,  State  Highway  75. 
Blountville.  TN  37617. 

Office  of  the  becutive  Secretary,  Foreign- 
Trade  Zones  Board,  room  3716,  U.S. 
Department  of  Commerce,  14th  ft 
Perasylvania  Avenue,  NW.,  Washington, 
DC  20230. 

Dated:  December  16, 1993. 

John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

(FR  Doc.  93-31386  Filed  12-22-93;  8:45  am] 
BHjjNO  CODE  asie-oa-v 


[OnlarNo.866] 

Shell  ON  Co.;  Grant  of  Authority  for 
Subzone  Status 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Orden 
Grant  of  au&ority  for  subzone  status: 
Shell  Oil  Company,  (Oil  Refinery/ 
Petrochemical  Complex),  Harris  County, 
Texas. 

Whereas,  by  an  Act  of  Congress 
approved  June  18. 1934.  an  Act  “To 
provide  for  the  establishment  of  foreign- 
trade  zones  in  ports  of  entry  of  the 
United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,”  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized.to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board’s  regulations  (15 
CFR  part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved: 

Whereas,  an  application  from  the  Port 
of  Houston  Authority,  grantee  of 
Foreign-Trade  Zone  84.  for  authority  to 
establish  a  special-purpose  subzone  foa* 
the  crude  oil  refinery  and  petrochemical 
complex  of  Shell  CMl  Company,  in 
Harris  County  (Houston  area),  *rexas, 
was  filed  by  ^e  Board  on  August  14, 
1992,  and  notice  inviting  public 
comment  was  givm  in  the  Federal 


Register  (FTZ  Docket  28-02,  57  FR 
38667,  8/26/92);  and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Act  and  Board’s 
regulations  would  be  satisfied,  and  that 
approval  of  the  application  would  be  in 
the  public  interest  if  approval  is  subject 
to  the  conditions  listed  below; 

Now,  Therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  84 J)  at  the  Shell  Oil 
Company  refinery  and  petrochemical 
complex  in  Harris  County  (Houston 
area),  Texas,  at  the  location  described  in 
the  application,  subject  to  the  FTZ  Act 
and  ^e  Board’s  regulations,  including 
§  400.28,  and  subject  to  the  following 
conditions: 

1.  Foreign  crude  oil  or  products  used 
as  fuel  for  the  refinery  sh^l  be  dutiable. 

2.  Shell  shall  elect  privileged  foreign 
status  on  foreign  crude  oil  and  other 
foreign  products  admitted  to  the 
subzone,  except  as  indicated  below. 

3.  Shell  may  elect  nonprivileged 
foreign  status  with  respect  to  foreign 
crude  oil  that  is  associated  with  sulfur 
by-product  that  results  from  the  refining 
process,  based  on  an  appropriate 
allocation  method  to  hie  determined  by 
Customs.  This  initial  approval  is  limited 
to  a  period  of  three  years  beginning  from 
the  date  of  activation,  subject  to 
extension. 

Signed  at  Washington,  DC,  this  15th  day  of 
December  1993. 

Barbara  E.  StaSard, 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration,  Chairman,  Committee 
of  Alternates  Foreign-Trade  Zones  Board. 

Attest: 

John  J.  DaFonte,  Jr., 

Executive  Secretary. 

(FR  Doc.  93-31396  Filed  12-22-93;  8:45  am] 
eauNQ  CODE  asifr-os-p 


[Docket  63-03] 

Foreign-Trad*  ZofteJ  85— Culpeper, 
Virginia;  Application  for  Subzone; 
Merck  A  Co.  Pharmaceutical  Plant, 
Eikton,  Virginia 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Culpeper  County  Chamber 
of  Commerce,  grantee  of  FTZ  185, 
requesting  fecial-purpose  subzone 
status  for  the  pharmaceutical 
manufacturing  facility  of  Merck  ft  Co., 
Inc..  (Merck)  in  Eikton.  Virginia, 
adjacent  to  die  Front  Royal  Customs 
port  of  entry  area.  The  application  was 
submitted  pursuant  to  the  provisions  of 
the  Foreign-Trade  Zonm  Act.  as 
amended  (tB  U.S.C  81a-81u).  and  the 
regulations  of  the  Bond  (15  CFR  part 
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400).  It  was  formally  filed  on  December 
14, 1993. 

Merck  is  one  of  the  world’s  largest 
pharmaceutical  manufacturers  with 
nearly  $9  billion  in  total  sales  in  1991. 

Its  primary  product  lines  include; 
patented  prescription  and  over-the- 
counter  pharmaceutical  products, 
veterinary  pharmaceuticals  and 
agricultural  and  specialty  chemicals. 
This  proposal  is  part  of  an  overall 
company  cost  reduction  effort  (Subzone 
status  is  being  requested  for  seven  other 
Merck  facilities). 

Merck’s  Elkton  plant  (1,330  acres, 
624,221  sq.  ft.,  82  oldgs.)  is  located  on 
Route  340S,  in  Elkton  (Rockingham 
County),  Virginia,  some  20  miles  east  of 
Harrisonburg.  *1116  facility  (780 
employees)  is  used  to  produce  a  range 
of  patented  prescription  products, 
including  ’’Mmaxin”,  a  broad  spectrum 
antibiotic,  “Mefoxin”,  an  antibiotic  for 
lower  abdominaljpain,  and  "Pepcid” 
ulcer  treatment.  Ihe  plant  also  produces 
certain  veterinary  products  sola  by  the 
company’s  AgVet  Division.  The 
company  may  produce  pharmaceutical 
intermediates  and/or  raw  materials  at 
the  plant  in  the  future.  Finished 
products  are  shipped  to  Merck’s  West 
Point,  Pennsylvania,  facility  (FTZ 
application  pending,  FTZ  Doc.  29-93, 

58  FR  38749,  7/20/93)  for  U.S. 
distribution  or  export.  Some  50  percent 
of  production  is  exported. 

Currently,  foreign-sourced  materials 
account  for  2  to  12  percent  of  the 
ftnished  product  value  and  include  the 
following  specific  ingredients:  Acetoxy 
azetidinone,  HP-20  resin  dianon,  SP-07 
(brominated  polysytrine  resin),  D- 
carboxamide,  TAC  (thienylacetyl 
chloride),  P-TSC  (Paratoluene- 
sulfonchloride),  and  famotidine.  The 
company  also  may  purchase  from 
abroad  items  in  the  following  general 
product  categories:  gums,  starches, 
waxes,  vegetable  extracts,  mineral  oils, 
phosphoric  acid,  hydroxides,  hydrazine 
and  hydroxylamine,  chlorides, 
phosphates,  carbonates,  hydrocarbons, 
alcohols,  phenols,  ethers,  epoxides, 
acetals,  aldehydes,  ketone  nmction 
compounds,  mono-  and  polycarboxylic 
acids,  phosphoric  esters,  amine-,' 
carboxymide,  nitrile-  and  oxygen- 
function  compounds,  heterocyclic 
compounds,  sulfonamides,  vitamins, 
hormones,  sugars,  antibiotics,  gelatins, 
enzymes,  color  lakes,  soaps  and 
detergents,  medicaments,  and 
pharmaceutical  products.  The  company 
may  also  source  from  abroad 
insecticides,  rodenticides,  fungicides 
and  herbicides  for  the  production  of 
agricultural/veterinary  products. 

Zone  procedures  would  exempt 
Merck  from  Customs  duty  payments  on 


foreign  materials  used  in  production  for 
export.  On  domestic  sales,  the  company 
would  be  able  to  choose  the  duty  rates 
that  apply  to  the  finished  products 
(duty-free  to  23.5%,  most  falling  in  the 
3.0%-€.3%  range).  The  duty  rates  on 
foreign-sourced  items  range  from  duty¬ 
free  to  23.5  percent,  v/ith  most  falling  in 
the  3.9%-7.9%  range.  The  application 
indicates  that  the  savings  from  zone 
procedures  will  help  improve  the  firm’s 
international  competitiveness. 

In  accordance  with  the  Board’s 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board’s  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  February  22. 1994. 
Rebuttal  comments  in  response  to 
material  submitted  during  the  foregoing 
period  may  be  submitted  during  the 
subsequent  15-day  period  (to  March  8, 
1994). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

Culpeper  County  Chamber  of  Commerce,  133 
West  Davis  Drive,  Culpeper,  Virginia 
22701. 

Office  of  the  Executive  Secretary,  Foreign- 
Trade  Zones  Board,  U.S.  Department  of 
Commerce,  Room  3716, 14th  ft 
Pennsylvania  Avenue,  NW., Washington, 
DC  20230. 

Dated:  December  17, 1993. 

)ohn  J.  DaPonte,  )r.. 

Executive  Secretary. 

(FR  Doc.  93-31385  Filed  12-22-93;  8;45  am] 
BILUNG  CODE  3610-OS-P 


International  Trade  Administration 
(A-58ft-810] 

Mechanical  Transfer  Presses  From 
Japan;  Final  Results  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Ckimmerce. 

ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  On  September  13, 1993,  the 
Department  of  Commerce  published  the 
preliminary  results'and  termination  in 
part  of  the  administrative  review  of  the 
antidumping  duty  order  on  mechanical 
transfer  presses  from  Japan.  The  review 
covers  three  manufacturers/exporters  of 
subject  merchandise  to  the  United 


States  and  the  period  February  1, 1991, 
through  January  31, 1992.  We  gave 
interested  parties  an  opportunity  to 
comment  on  the  preliminary  results.  We 
received  comments  from  the  petitioner 
and  two  respondents.  Based  on  our 
analysis,  we  have  changed  the  final 
results  from  those  presented  in  the 
preliminary  results  of  review. 

EFFECTIVE  DATE:  December  23, 1993. 

FOR  FURTHER  MFORMATION  CONTACT: 
Edward  Haley  or  Maureen  Flannery, 
Office  of  Antidumping  Compliance, 
International  Trade  Administration. 

U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone:  (202) 
482-4733. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  Septeniber  13, 1993,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  (58  1^  47860)  the  preliminary 
results  and  termination  in  part  of  the 
second  administrative  review  of  the 
antidumping  duty  order  on  mechanical 
transfer  presses  (MTPs)  fitim  Japan  (55 
FR  5642,  February  16. 1990).  The 
Department  has  now  completed  the 
review  in  accordance  with  section  751 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Tariff  Act). 

Scope  of  the  Review 

Imports  covered  by  the  review 
include  MTPs  currently  classifiable 
under  Harmonized  Tariff  Schedule 
(HTS)  item  numbers  8462.99.0035  and 
8466.94.5040.  ’The  HTS  numbers  are 
provided  for  convenience  and  for  U.S. 
Customs  purposes.  The  written 
description  remains  dispositive. 

For  purposes  of  this  review,  the  term 
"mechanical  transfer  presses”  refers  to 
automatic  metal-forming  machine  tools 
with  multiple  die  stations  in  which  the 
workpiece  is  moved  from  station  to 
station  by  a  transfer  mechanism 
designed  as  an  integral  part  of  the  press 
and  synchronized  with  the  press  action, 
whether  imported  as  machines  or  parts 
suitable  for  use  solely  or  principally 
with  these  machines.  ’These  presses  may 
be  imported  assembled  or  unassembled. 

The  review  covers  three 
manufacturers/exporters  of  MTPs  fit>m 
Japan  entered  into  the  United  States 
during  the  period  February  1, 1991, 
throu^  January  31, 1992.  This  review 
does  not  cover  spare  and  replacement 
parts  and  accessories,  which  were 
determined  to  be  outside  the  scope  of 
the  order.  See  "Final  Scope  Ruling  on 
Spare  and  Replacement  Parts,”  U.S. 
Department  of  Commerce,  March  20. 
1992.  On  November  23, 1993,  the 
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Department  detennieed  that  Aida’s 
FMX  series  cold  foigiBg  press  is  within 
the  scope  of  the  on^.  Sm  ’’Final  Scope 
Ruliiig--Antidiim^g  Duty  Order  on 
Mediraioal  TranslMr  Presses  from  Japan: 
Aida  En^eering,  Ltd”  We  have 
included  the  press  in  our  analysis 
for  these  final  lesuiu. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  die 
preliminary  results  of  review,  as 
provided  10  C3H  353.3B.  We 
received  comments  from  the  petitioner. 
Verson  Division  of  Allied  Prt^ucts 
Corp.,  and  two  respondents,  Hitachi 
Zo^  Corp,  (Hita^i  Zosen)  and  Aida 
Engineering.  Ltd.  (Aida). 

Comment  1:  The  p^tionar  and  Aida 
maintain  that  the  Department  should 
treat  U.S.  installation  and  installation 
supervision  expenses  as  U.S.  movement 
charges,  rather  than  as  an  element  of 
constructed  value  (CV)  and  a 
circumstanceMjf-sals  adjustment  to 
foreign  market  value  (FMV).  Aida  states 
that  the  Department’s  treatment  of 
installation  supmvision  costs  is 
inconsistent  with  the  Department’s  own 
treatment  of  such  costs  in  the 
investigation  of  sales  at  iess  than  fair 
value  (LTFV),  in  which  the  Department 
determined  &at  installation  supervision 
expenses  were  movement  charges  (55 
FR  335,  January  4, 1990). 

The  petitioner  also  reiterates  the 
Department’s  position  in  the  LTFV 
investigation,  emphasizing  that  it  is 
necessary  to  disassemble  the  MTPs  for 
shipment  and  delivery  and  then  to 
reassemble  them  at  this  customer’s 
location,  and  that  this  procedure  is  a 
condition  of  shipment.  The  petitioner 
also  argues  that  these  expenses  should 
be  excluded  from  the  calculation  of  CV 
because  they  occur  after  the  MTP  has 
been  shipp^  to  the  United  States  and 
are  not  incurred  to  manufacture  the 
MTP. 

Department’s  Position;  We  agrM  with 
the  petitioner  and  Aida  that  beil^use 
disassembly  and  reassembly  are 
necessary  to  deliver  the  merchandise, 
installation  and  related  supervision 
expenses  are  movement  charges. 
Tharefore,  we  have  deducted 
installation  and  installation  supervision 
costs  from  Aida’s  U.S.  price  and 
excluded  them  from  the  calculation  of 
CV. 

Comment  2:  Aida  states  that  the 
Department  should  not  have  added 
interest  expense  to  the  CV  calculation 
because  Aida’s  8h(vt4erm  interest 
income  exceeded  Aida’s  interest 
expense.  Although  Aida  did  not  provide 
separate  listings  of  short-term  and  long¬ 
term  interest  income,  it  did  identify 


short-term  iirterest  income  by  providing 
the  terms  of  deposit  for  each  item  of 
interest  income. 

Department’s  Position:’ThB  company 
identified  short-term  interest  income  in 
its  supplemental  questionnaire  response 
by  investing  the  terms  of  deposit  using 
the  Japanese  calendar  instead  of  the 
Gregorian  calendar,  used  in  the  United 
States.  Upon  review  of  Aida’s 
comments,  we  agree  that  Aida  did 
identify  interest  that  is  shortterm  in 
nature.  This  income  exceeds  the  interest 
expense,  and  therefore  we  have 
excluded  interest  expense  from  the 
calculation  of  CV. 

Comment  3:  Aida  argxies  that  the 
Department  should  not  have  included 
certain  non-operating  expenses  in  CV.  It 
claims  its  prior  year  consumption  tax  is 
a  pass-through  to  the  Japanese 
government  and  therefore  not  an 
expense.  Aida  maintains  that  the  record 
does  not  identify  any  of  the  non¬ 
operating  expenses  to  the  production  of 
MTPs.  Finally,  Aida  contends  that  the 
Department  should  apply  non-operating 
income  to  offset  any  non-operating 
expenses  that  it  includes  in  general 
expenses:  for  example,  leased  asset 
expenses  should  be  offset  by  rental 
revenue  oh  properties. 

Department’s  Position:  We  disagree 
with  Aida  in  part  Although  Aida  claims 
that  the  consumption  tax  is  a  pass¬ 
through  item,  we  note  that  Aida’s 
income  statement  includes  a  email 
amount  of  consumption  tax  as  a 
’’special  loss.”  Orchnarily,  if  sudi  a  tax 
is  a  pass-through  item,  it  would  not 
appear  on  the  income  statement. 
’Inerefore,  we  have  included  the  amount 
foimd  on  the  income  statement  as  a 
special  loss  in  computing  CV.  Regarding 
the  non-operating  expenses,  there  is 
nothing  on  the  record  to  indicate  they 
are  unrelated  to  the  subject 
merchandise.  However,  we  do  agree 
with  respondent  with  respect  to  rental 
revenue,  cmd  have  consequently  offset 
lease  expenses  with  this  revenue. 

Comment  4:  Hitachi  Zosen  claims  that 
the  Department’s  recalculation  of 
corporate  general  and  administrative 
expenses  (G&A)  is  erroneous  because  it 
included  G&A  that  does  not  relate  to  the 
machinery  division.  The  company 
maintains  that  the  Department’s 
allocation  methodology  deviates  from 
Hitachi  Zosen ’s  normal  accounting 
system,  which  does  not  allocate  G&A 
expenses  of  all  its  divisions  to  the 
machinery  division.  Second,  the 
company  states  that  machinery 
headquarters’  G&A  and  sales  offices’ 
selling  expenses  wwe  separately 
calculated  and  are  alreaify  included  in 
CV;  hence,  the  Department  has  double- 
counted  these  expenses. 


Hitachi  Zosen  also  claims  that  the 
Department’s  recalculation  of  corporate 
research  and  development  (R&D) 
expenses  is  in  error  because  it  has 
included  product-line  R&D  that  has 
already  bmn  included  in  the  cost  of 
manuracturing  (OOM). 

Department’s  Position:  G&A  expenses 
are  general  in  nature  and  not 
specifically  identified  with  particular 
administrative  units.  The  CV  should 
reflect  the  fiilly  absorbed  costs  of  the 
subject  merchandise  and  thus  include 
the  general  expenses  of  the  company, 
not  just  those  of  certain  divisions. 
Therefore,  it  is  the  Department’s 
practice  to  allocate  G&A  across  the 
entire  company,  even  if  the 
Department’s  methodology  does  not 
conform  to  the  company’s  normal 
accounting  system.  See  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Small  Business 
Telephone  Systems  and  Subassemblies 
'Thereof  from  Korea  (54  FR  53141, 
December  27, 1989). 

We  agree  t^t  the  machinery 
headquarters’  G&A  expense  is  part  of 
the  company’s  total  G&A  and,  for  these 
final  results,  have  not  separately  added 
the  machinery  headquarters’  G&A 
expenses  to  CV. 

We  do  not  agree  with  Hitachi  Zosen ’s 
claim  with  respect  to  sales  offices’ 
selling  expenses.  Hitachi  Zosen 
separately  identified  selling  expenses  on 
its  income  statement.  Because  there  is 
no  evidence  that  the  sales  offices’ 
selling  expenses  were  included  in  G&A, 
we  decline  to  make  this  revision. 

We  also  agree  that  our  calculation  of 
corporate  R&D  expenses  should  be 
revised  to  avoid  double-counting 
product-line  R&D  that  was  already 
included  in  COM. 

Comment  5:  Hitachi  Zosen  submits 
that  the  Department  erred  in  deducting 
export  insurance  expenses  as  a  U.S. 
movement  expense  fronr^.S.  price,  and 
claims  that  the  Department  should  add 
the  amount  of  expoftjnsurance 
expenses  to  CV  as  a  circumstance-of- 
sale  adjustment.  Hitachi  Zosen  states 
that  the  insurance  in  question  insures 
exporters  against  the  buyer’s  default  in 
payment,  not  against  loss  or  damage  tu 
the  merchandise  in  transit,  and 
therefore  is  a  direct  selling  expense 
rather  than  a  movement  expense. 

Department’s  Position:  We  agree  in 
principle  wiffi  Hitachi  Zosen  that  this 
expense,  as  explained  in  Hitachi 
Zosen’s  comment,  should  be  a  direct 
selling  expense;  however,  Hitachi  Zosen 
has  submitted  no  information  for  the 
record  to  substantiate  this  claim.  Hitachi 
Zosen’s  questionnaire  response  states 
only  that,  “Hitachi  Zosen  considers  this 
expense  as  a  direct  selling  expense 
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*  *  but  the  response  ofFen  no 
explanation  of  the  nature  of  the 
expense.  See  Hitachi  Zosen*s 
questionnaire  response  (section  C),  at 
page  17.  Therefore,  we  have  breath 
export  insurance  as  we  usually  treat  this 
expend,  as  a  movmient  expense,  and 
deducted  it  horn  U.S.  price. 

Comment  6:  Hitachi  Zosen  has 
requested  that  the  Department  explicitly 
identify  Fuktd  Machinery  Co.,  Ltd.,  as 
covered  by  Hitachi  Zosen^  margin,  if 
any,  in  these  final  results  and  in  E-mail 
instructions  to  the  Customs  Sersrice, 
because  the  Department  collapsed  these 
two  related  producers  for  sales  reporting 
purposes. 

Department’s  Position:  We  agree  to 
state  that  both  producers  are  covered  by 
Hitachi  Zosen ’s  margin  in  these  final 
results  and  in  our  instructions  to  the 
Customs  Service. 

In  addition  to  the  above  changes 
resulting  from  our  analysis  of  the 
comments  received,  we  have  adjusted 
the  U.S.  price  for  one  sale  by  Aida  to 
correct  a  clerical  input  error  with 
respect  to  the  supervision  of  installation 
cha^e. 

Final  Results  ofReview 

As  a  result  of  our  review,  the 
Department  has  determined  that  the 
following  margins  exist  for  the  period 
February  1. 1991,  through  January  31. 
1992: 


Manufacturer/eiqxxter 

Maigrij^r- 

Aida  Engineerino.  Ltd. _ 

0.87 

Hitachi  Zoeen  Corp.  _ _ 

10.00 

IsNkawajima-Herima  Haevy  In- 

dustrias  . . . . ..... 

sOhO 

'  Rate  aiso  appiiee  to  Fukui  Machlnsry  Co.. 
Ltd. 

2  No.  shipments  durlM  the  period.  Rate  ts 
from  the  last  firud  resuJb  of  review  for  tNs 
company. 

Parties  to  the  proceeding  may  request 
disclosure  within  5  days  (rf  the  date  of 
publication  of  this  notice.  The 
Department  will  instruct  the  Customs 
Service  to  assess  antidumping  duties  on 
all  appropriate  entries,  individual 
differences  between  U.S.  price  and  PMV 
may  vary  from  the  percentages  stated 
above.  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  vrill  be  effsctive  upon 
publication  of  this  notice  of  final  results 
of  review  for  all  shipments  of  MTPs 
fiom  Japan  entered,  or  withdrawn  from 
warehouse,  for  consumptitm  on  or  after 
the  publication  date,  as  provided  by 
section  7Sl(aJ(l)  of  the  Tariff  Act:  (1) 
The  cash  deposit  rates  for  the  reviewed 


compares  will  be  those  establiriied  in 
the  foal  results  ci  this  adraiaistrative 
review;  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  LTFV 
investigation,  but  the  manufactiireris. 
the  cash  deposit  rate  will  be  the  rale 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  the  cash  deposit 
rate  for  all  other  manufacturers  or 
exporters  will  be  the  “all  others”  rate 
established  in  the  foal  notice  of  the 
LTFV  investigation  of  tiiis  case,  in 
accordance  with  the  Ckmrt  of 
International  Trade’s  decisions  in  Floral 
Trade  Council  v.  United  States,  Slip  Op. 
93-79,  and  Federal  Mogul  Corporation 
and  the  Tonington  Company  v.  United 
States,  Slip  Op.  93-83.  'The  all  others 
rate  is  14.51  percent.  These  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  until  pidilication  of  the 
final  results  of  the  next  administrative 
review. 

This  notioe  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liqtudation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary’s  presumption  tint 
reimbursement  of  antidumping  duties 
occurred  and  subsequent  assessment  of 
double  antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  paitin  subject  to  administrative 
protective  orders  (APOs)  of  their 
responsibility  concerning  the  return  or 
destruction  of  proprietary  infonnaticm 
disclosed  tmder  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  of  the  letum/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  APO  is  a  sanctionable 
violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  7  51  (a)(1) 
of  the  Tariff  Act  (19  U.S.C  1675(aKl)) 
and  19  CFR  353 J22.  ' 

Dated:  December  16. 1993. 

Barbara  R.  StaffoM, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  93-31395  Filed  12-22-93;  8:45  am) 
BIUJHO  coos  M»4>S<e 


[A-570-806] 

Silicon  Itetal  From  tho  Peoplo’t 
Republic  of  China;  Termination  of 
Antidumping  Duty  Adminiatcative 
Review 

AGENCY:  Intemational  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 

ACTION:  Notice  of  termination  of 
antidumping  duty  administrative 
review. 


SUMMARY:  In  response  to  a  request  from 
Midland  E^qport  Ltd.  (Midland),  the 
Department  of  Commerce  (the 
Department)  initiated  an  administrative 
review  of  all  exporters  of  this 
merchandise  on  September  30, 1993  for 
the  period  June  1, 1992  throu^  May  31. 
1993.  We  are  now  terminating  this 
review. 

EFFECTIVE  DATE:  December  23, 1993. 

FOR  FURTHER  INFORMATION  CONTACT.  G. 
Leon  McNeill  or  Maureen  Flannery. 
Office  of  Antidumping  Compliance, 

U.S.  Department  of  Commerce, 
Washin^on,  DC  20230,  telephone:  (202) 
482-4733. 

SUPPLEMaiTiUtY  INFORMATION: 
Background 

On  September  30. 1993,  the 
Department  published  in  the  Federal 
Register  (58  FR  51053)  a  notice  of 
initiation  of  administrative  review  of  the 
antidumping  duty  order  on  silicon 
metal  from  ^  People’s  Republic  of 
China  at  the  request  of  an  interested 
party.  Midland.  This  notice  stated  that 
we  would  review  dll  exports  of  this 
merchandise  to  tiie  United  States  for  tiie 
period  Jime  1. 1992  through  May  31, 
1993. 

On  November  2, 1993,  we  requested 
additional  information  from  Midland  to 
bring  its  request  into  conformance  with 
our  regulations.  Specifically,  we 
requested  that  it  clarify  whether  it  was 
requesting  the  review  under  paragraphs 
(a)(1).  (a)(2)  or  (a)(3)  of  19  CFR  353.22. 
However,  f^dland  failed  to  respond  to 
our  request. 

Because  of  Midland’s  failure  to 
respond  to  our  request  for  additional 
information  and  the  fact  that  no 
interested  party  other  than  Midland  has 
requested  an  adminktrative  review,  a 
valid  request  for  an  administrative 
review  of  the  antidumping  duty  order 
on  silicon  metal  from  the  People’s 
Repuldic  of  Chinahas  not  been  made, 
and  we  are  terminating  this  review. 

This  tarminationiB  in  accordance 
with  19  CFR 353.22(a). 
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Dated:  December  15, 1993. 

Roland  L.  MacDonald, 

Acting  Deputy  Assistant  Secretary /or 
Compliance. 

(FR  Doc  93-31398  Filed  12-22-93;  8:45  am) 
■HJJNQ  CODE  aato-oa-M 


Department  of  Energy,  et  al.; 
Consolidated  Decision  on  Applications 
for  Duty>Free  Entry  of  Scientific 
Instruments 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational,  Scientific,  and  Cuhural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  a.m.  and  5  p.m.  in  room 
4211,  U.S.  Department  of  Commerce, 

14th  and  Constitution  Avenue.  NW.. 
Washington,  DC 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  Number:  93-076.  Applicant: 
United  States  Department  of  Energy, 
Washington.  DC  20585.  Instrument: 

Fuel  Cell  Subsystem.  Manufacturer:  Fuji 
Electric  Company,  Japan.  Intended  Use: 
See  notice  at  58  FR  42940,  August  12, 
1993.  Reasons:  The  foreign  instrument 
provides  a  liquid-cooled  phosphoric 
acid  fuel  cell  with  a  net  power  output 
of  47.5  kW  that  is  suitable  for 
propulsion  of  a  passenger  bus  prototype. 
Advice  Received  From:  Jet  Propulsion 
Laboratory,  November  10. 1993. 

Docket  Number:  93-102.  Applicant: 
University  of  Arizona.  Tucson.  AZ 
85721.  Instrument:  Langmuir  Blodgett 
Dipping  Trough.  Manufacturer:  Riegler 
and  Kirstein  GmbH,  Germany.  Intended 
Use:  See  notice  at  58  FR  49023, 
September  21, 1993.  Reasons:  The 
foreign  instrument  provides:  (1)  a  trough 
area  of  1200  cm^,  (2)  a  dipper  with  a  100 
mm  stroke  and  (3)  a  pressiire  measuring 
device.  Advice  Received  From:  National 
Institute  of  Standards  and  Technology, 
November  5. 1993. 

Docket  Number:  93-108.  Applicant: 
Massachusetts  Institute  of  Tedinology, 
Cambridge.  MA  02139.  Instrument:  Top- 
Loading  Compact  Dilution  Refngerator 
System,  Model  Kelvinox  TLM. 
Manufacturer:  Oxford  Instruments,  Inc., 
United  Kingdom.  Intended  Use:  See 
notice  at  58  FR  49024,  September  21, 
1993.  Reasons:  The  foreign  instrument 
provides  very  rapid  cooling  of  samples 
(from  room  temperature  to  20  mK  in 
three  hours)  and  top-loading  operation 
to  maximize  sample  throughput.  Advice 


Received  From:  National  Institute  of 
Standards  and  Technology,  October  29, 
1993. 

Docket  Number:  93-114.  Applicant: 
National  Renewable  Energy  Laboratory, 
Golden,  CO  80401.  Instrument: 
Automated  Electron  Microprobe,  Model 
JXA-8900L/3CH/FCS,  Manufacturer: 
JEOL  Ltd.,  Japan.  Intended  Use:  See 
notice  at  58  ^  51618,  October  4. 1993. 
Reasons:  The  foreign  instrument 
provides  an  intense  electron  beam  to 
permit  microvolume  element  analysis 
with  large  probe  currents  (lO-i^  to 
lO-^A).  Secondary  image  resolution  of  6 
nm  at  35  kV.  Advice  Received  From: 
National  Institute  of  Standards  and 
Technology,  November  10, 1993. 

The  National  Institute  of  Standards 
and  Technology  and  Jet  Propulsion 
Laboratory  advise  that  (1)  the 
capabilities  of  each  of  the  foreign 
instruments  described  above  are 
pertinent  to  each  applicant’s  intended 
purpose  and  (2)  they  know  of  no 
domestic  instrument  or  apparatus  of 
equivalent  scientific  value  for  the 
intended  use  of  each  instrument. 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  either  of  the  foreign 
instruments. 

Frank  W.  Creel. 

Director,  Statutory  Import  Programs  Staff. 

[FR  Doc.  93-31388  Filed  12-22-93;  8:45  am) 
MLUNO  CODE  3B10-O»-E 


Rutgers  University;  Decision  on 
Application  tor  Duty-free  Entry  of 
Scientific  Instrument 

This  is  a  decision  pursuant  to  section 
6(c)  of  the  Educational,  Scientific,  and 
Cultural  Materials  Importation  Act  of 
1966  (Pub.  L.  89-651,  80  Stat.  897;  15 
CFR  part  301).  Related  records  can  be 
viewed  between  8:30  a.m.  and  5  p.m.  in 
room  4211,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  NW.,  Washington,  DC. 

Decision:  Denied.  Applicant  has  failed 
to  establish  that  domestic  instruments  of 
equivalent  scientific  value  to  the  foreign 
instrument  for  the  intended  purposes 
are  not  available. 

Reasons:  Section  301.5(e)(4)  of  the 
regulations  requires  the  denial  of 
applications  that  have  been  denied 
without  prejudice  to  resubmission  if 
they  are  not  resubmitted  within  the 
specified  time  period.  This  is  the  case 
for  the  following  docket. 

Docket  NumMr:  93-073.  Applicant: 
Rutgers  University,  Fiber  Optic  Material 
Research  Program,  Brett  &  Bowser  Road, 
Piscataway,  NJ  08854.  Instrument: 
Excimer  Laser  System,  Model  AQX-150. 


Manufacturer:  MPB  Technologies, 
Canada.  Date  of  Denial  without 
Prejudice  to  Resubmission:  September 
16. 1993. 

Frank  W.  Creel. 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  93-31390  Filed  12-22-93;  8:45  am] 
MLUNO  CODE  381fr-f>S-E 


Unlv«r«ity  of  Minnesota,  et  al.; 
Consolidated  Decision  on  Applications 
for  Duty-Free  Entry  of  Scientific 
Instruments 

'This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  a.m.  and  5  p.m.  in  room 
4211,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC. 

Co/nmenls;  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  Number:  93-026R.  Applicant: 
University  of  Minnesota,  Minneapolis, 
MN  55455.  Instrument:  (2) 
Microelectrode  Pullers,  Models  PN-3 
and  PP-83  and  (3)  3-D 
Micromanipulators.  Model  M-2. 
Manufacturer:  Narishige  Scientific 
Instrument  Co..  Japan.  Intended  Use: 

See  notice  at  58  FR  21973,  April  26, 
1993.  Reasons:  The  foreign  instrument 
provides  micropipetts  with  0.1  pm  tips 
and  patch-clamp  microelectrodes  with 
consistent  reproducibility  and  a 
separate  dedicated  puller.  Advice 
Received  From:  National  Institutes  of 
Health.  October  21, 1993. 

Docket  Number:  93-113.  Applicant: 
University  of  Minnesota,  Minneapolis, 
MN  55455.  /nstnjment:-Ultrafine 
Differential  Mobility  Analyzer. 
Manufacturer:  Norlin  &  Persson  AB, 
Sweden.  Intended  Use:  See  notice  at  58 
FR  51618,  October  4, 1993.  Reasons: 
The  foreign  instrument  provides 
monodisperse  ultrafine  aerosols  with 
particle  diameters  in  the  3.0  to  20  nm 
range  with  large  dimensions  and  flow 
rate  to  minimize  difrusional  broadening. 
Advice  Received  From:  Department  of 
Energy,  November  16. 1993. 

Docket  Number:  93-118.  Applicant: 
Lehigh  University.  Bethlehem,  PA 
18015-3188.  /nslrument:  Multi-Sensor 
Core  Logger.  Manufacturer:  GeoTek, 
Inc.,  United  Kingdom.  Intended  Use: 
See  notice  at  58  FR  51618,  October  4, 
1993.  Reasons:  The  foreign  instrument 
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provides  high  precision  xnMsureinents 
of:  (1)  compressional  (p-wave) 
velocities,  (2)  gamma  ray  attenuation 
and  (3)  magnetic  susoeptibility.  Advice 
Received  From:  A  private  raaeaich 
organization,  July  26, 1983  (compazahle 
case). 

Docket  Number:  93-128.  Applicant: 
Univenity  of  Wisconsin-Madiaon, 
Madison,  WI  53706.  Instrument: 

Electron  Microprobe,  Model  SX  50. 
Manufacturer:  Cameca,  France. 

Intended  Use:  See  notice  at  58  FR 
55043,  October  25, 1993.  Iteasons:The 
foreign  instrument  provides  an  intense 
electron  beam  to«xcite  characteristic  x- 
rays  of«  sample  phase  down  to  1.04un 
area.  Advice  Received  From:  Nation^ 
Institute  of  Standards  and  Technology, 
November  10, 1993  (comparable  case). 

TheNationd  Institutes  of  Health, 
Department  of  Energy,  a  private  research 
organizaticm  and  Nationd  Institute  of 
Standards  and  Technology  advise  that 
(1)  the  capabilities  of  each  of  the  foreign 
instruments  described  above  are 
pertinent  to  each  applicant’s  intended 
purpose  and  (2)  th^  know  of  no 
domestic  instrument  or  apparatus  of 
equivalent  scientific  vdue  for  the 
intended  use  of  each  instrument. 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  i^ich  is  of  equivalent 
scientific  valiie  to  either  of  the  foreign 
instruments. 

Frank  W.  Creel, 

Director^Statutory  Import  Pmgrams  Staff. 

(FR  Doc.  93-313B9Filed  12-22-93;  8:45  am] 
aiUJNa  CODE  SBIO-OS-F 


Washington  UnlvarsHy;  DscMon  on 
Application  lor  Duty-Free  Entry  of 
Scientific  Inatrumont 

This  is  a  decision  pursuant  to  section 
6(c)  of  the  Educational,  Scientific,  and 
Culturd  Materials  Importation  Act  of 
1966  (Pub.  L.  89-651,  80  Stat.  897;  15 
CFR  part  301).  Related  records  can  be 
viewed  between  8:30  a.m.  and  5  p.m.  in 
room  4211,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  NW.,  Washington,  DC. 

Dec/sion;  Denied.  Applicant  has  failed 
to  establish  that  domestic  instriiments  of 
equivalent  scientific  vdue  to  fiie  foreign 
instrument  for  the  intended  puiposes 
are  not  avdlable. 

Reasons:  Section  30U(e)(4)  af<8ie 
regulations  requires  the  denial  of 
applications  that  have  been  denied 
widiout  prejudice  to  resubmiscdon  if 
they  are  not  resubmitted  within  the 
specified'time  period.  'Hiisislfae.one 
for  the  following  docket. 

Docket  Number  93-091.  Applieaitt: 
Washington  University,  St 


63130.  Instrument:  Flanged  Tip 
Ihmdling  System  widi  Additional 
Sensor  ^stem.  Manufacturer:  SIG 
Packaging  Technologies,  Ltd.,  United 
Kingdom. 

Comments:  None  received.  Decision: 
Denied.  Reasons:  To  justify  eligibility 
for  duty  exemption,  the  applicant  states 
that: 

...  yn  are  cunently  building  robotic 
systems  designed  to  automate  several  of  die 
tasks  involved  in  the  analysis  of  DNA  The 
&mgediip  handling  system  will  be  iMed  to 
automatically  supply  labware  to  these  robotic 
systems.  Cunenuy,  tl»  appropriate  labware 
must  be  manually  loaded  into  racks,  at  a 
signiRcant  bdnr  cost.  Preteched  labware 
may  be  purchased,  but  at  a  substantial 
increase  in  cost.  Tharefbie.  automation  ofihe 
labware  presentation  using  the  flanged  tip 
handling  system  will  allow  the  purdiase  of 
labware  in  bulk.  The  result  is  a  reduction  in 
costs  as  well  as  an  increase  in  laboratory 
throughput. 

Upon  reviewing  the  application,  the 
National  Institutes  of  Health,  in  a 
memorandum  submitted  September  17, 
1993,  stated  that: 

The  article  is  an  accessory  to  a  "robotic 
system”  for  automating  a  laboratory 
procedure.  Specifically,  in  orienting  and 
feeding  bulk  plastic  pipet  tips.  The  article 
would  appear  to  lack  tne  properties  of  a 
scientific  instrument  as  it  produces  no 
scientific  data  or  information  and  would 
seem  a  convenience  in  laboratory  mechanics, 
cost  related. 

The  applicant’s  justification  for  duty 
waiver  is  deficient  for  the  following 
re^oiB: 

1.  The  foreign  article  is  by  its  nature 
excluded  from  consideration  as  a 
scientific  instrument.  Pursuant  to  15 
CFR  301.2(f): 

The  term  "instruments”  shall  not 
include:  (1)  Materials  or  siqiplies  used  in  the 
operation  ^  instruments  sudi  as  paper, 
cards,  tapes,  inks,  recording  materials, 
expendable  laboratory  materials,  apparatus 
that  loses  identity  or  is  consumed  by  usage 
or  other  material  or  supplies.  (2)  Ordinary 
equipment  for  use  in  biiilding  construction  or 
maintenance;  or  *  *  *  support  equipment 
such  as  copying  machines,  glass  w^iiq; 
apparatus  and  film  processors. 

In  describing  the  foreign  apparatus, 
the  aqrplicant  states  that  “The 
transportation  vessels  are  plastic 
transparent  disposable  pipet  tips” 
(response  to  Item  7.a(5),  emphasis 
added).  The  foreign  article  mus  serves 
no  specific,  direct  scientific  function;  it 
serves  only  to  deliver  and  resupply 
expendable  laboratory  materials  t^ 
would  be,  if  not  cleaned  and  recycled  in 
somemaxmer,  consumed  by  usage.  Its 
role  is  analogous  to  that  of  glass  woridng 
apparatus  ni^ich  is  support  equipment 
that  furnishes  laboratory  glassware, 
such  as  flasks,  tubes,  and  pipe  on  an  as- 
needed  basis. 


Pursuant  to  15  CFR  301.5(d)(l)Uii) 
duty-free  entry  is  predicated  upona 
finding  by  the  Dir^or  with  respect  to 
“*  *  •  whether  an  instrument  or 
apparatus  of  equivalent  scientific  valiw 
to  suchartide,  for  the  purposes  for 
vdiichtiiB  artide  is  intod^  to  he  used, 
is  being  manufactured  in  the  United 
States.”  Furthermore,  15  CFR 
301.5(d)(l)(i)  stipulates  that  “The 
determination  of  scientific  equivalency 
shall  be  based  on  a  comparison  of  die 
pertinent  spedfications  of  die  foreign 
instrument  with  similar  pertinent 
spedfications  of  comparable  domestic 
instruments.”  As  defined  by  15  CTR 
Part  301.2(8): 

“Pertineat”  spacifications  are  those 
specifications  weoaasary  Cor  the 
accomplishment  of  the  pacific  scientific 
research  and/ca  science-related  educational 
purposes  described  by  the  applicant. 
Specifications  or  features  (even  if  guaranteed) 
which  afford  greater  xxmvanience,  satisfy 
personal  preferences,  accommodate 
institutional  conunitments  or  limitations,  m 
assure  lower  costs  of  acquisition,  installation, 
operation,  servicing  or  maintenance  are  not 
pertinent 

Because  the  applicant’s  justificatum  is 
based  solely  on  disallowed 
considerations  such  as  lower  costs  and 
greater  convenience  in  laboratory 
operations,  and  since  no  pertinent, 
scientifically  relevant  spedfications  or 
features  are  dted  by  the  applicant,  the 
Diiedor  is  thereby  preduded  from 
making  the.raquisite  determination  with 
respect  to  the  “sdentific  equivalency” 
of  the  fdreim  article. 

As  provided,  in  part,  by  15  CFR 
301.5(e)(7): 

Information  provided  in  a  resubmission 
that  *  *  *  contradicts  or  mn flirts  with 
information  provided  in  aprior  submissioa, 
shall  not  be  considered  in  making  the 
decision  on  an  application  that  has  been 
resubmitted.  Accordingly,  an  applicant  may 
elect  to  reinforce  an  original  submission 
elaborating  in  the  resubmission  on  the 
description  of  the  purposes  contained  in  a 
prior  submission  and  may  supply  additional 
examples,  documentation  and/or  other 
clarifying  detail,  but  the  applicant  shall  not 
introduce  new  purposes  or  other  material 
changes.in  the  nature  of  the  original 
application.  (Emphasis  supplied.) 

Because  of  die  descriptions  and 
explanations  contained  in  the 
applicant’s  application,  we  conclude 
that  a  resubmission  cannot  establish, 
without  introducing  impermissible  new 
purposes,  that  a  scientifically  equivalent 
domestic  instrument  is  not  available. 

We  therefore  draiy  the  application. 

Frank  W.  Qreel, 

Director,  Statutory  ImportPn^rams  Staff. 

(FR  Doc  A3-31391.Filedl2-22-93;-8:46.am] 
(SMXMQ  cooe  »10-OS-F 
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COymiTTEEFORTHE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Amendment  of  Export  Visa  and  Quota 
Requiremanta  fdr  Cartain  Taxtila 
Producta  Produoad  or  Manufactured  in 
Varloua  Countrtea  and  Reimported 
Following  Repaira  and  Altaratlona 

Decembar  20. 1993. 
agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  amending 
visa  and  quota  requirements  for  goods 
re-imported  after  repairs  or  alterations. 

EFFECTIVE  DATE:  December  20, 1993. 

FOR  FURTHER  MFORMATION  CONTACT:  Lori 
E.  Goldberg.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202) 482-3400. 

SUPPLEMENTARY  MFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.a  1854). 

Effective  on  December  20, 1993  textile 
and  apparel  products  which  are 
product  or  manufectured  in  various 
countries  and  entered  into  the  United 
State;  for  consumption  and  withdrawal 
from  warehouse  for  consumption  under 
existing  visa  and  quota  requirements  are 
no  longer  subject  to  visa  or  quota 
requirements  upon  re-entry  into  the 
United  States  under  Harmonized  Tariff 
Schedule  (HTS)  numbers  9802.00.40  or 
9802.00.50  after  repairs  or  alterations. 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committse  for  the  Implemenlatioa  of  Textile 
Agreeawnts 

December  20. 1993. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington^  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  all  import 
control  directives  issued  to  you  by  Uie 
Chairman,  Conunittee  for  the  Implementation 
of  Textile  Agreements.  This  directive  also 
amends,  but  does  not  cancel,  all  visa 
requirements  for  all  countries  for  which  visa 
arrangements  are  in  place  with  the  United 
States. 

Effective  on  December  20, 1993  textile  and 
apparel  products  which  are  produced  or 
manufectured  in  various  countries  and 
entered  into  the  United  States  for 
consximption  and  withdrawal  from 
warehouse  for  consumption  upon  re-entry 
into  the  United  States  under  Harmonized 
Tariff  Schedule  (HTS)  numbers  9802.00.40  or 
9802.00.50  are  no  longer  subject  to  visa  or 
quota  requirements. 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  felfe  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(aHl). 

Sincerely, 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  93-31392  Filed  12-22-93;  8:45  am] 
aiLUNa  COM  ssie-on-F 


DEPARTMENT  OF  DEFENSE 

Offlc*  of  tho  Socrotary  of  Defanso 

DOD  Adviaory  Group  on  Electron 
Davicaa 

action:  Notice. 


SUMMARY:  Worldng  Group  C  (Mainly 
C^to-Electronics)  of  the  DoD  Advisory 
Group  on  Electron  Devices  (AGED) 
announces  a  closed  session  meeting. 

DATES:  The  meeting  will  be  held  at 
0900,  Wednesday  and  Thursday, 

January  12-13, 1994. 

ADDRESSES:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services.  Inc.,  2011  Crystal  Drive,  One 
Crystal  Park,  suite  307,  Arlington, 
Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gerald  Weiss,  AGED,  Secretariat.  2011 
Crystal  Drive,  One  Costal  Park,  suite 
307,  Arlington.  Virginia  22202. 

SUPPLEMENTARY  MFORMATION:  The 
mission  of  the  Advisory  Group  is  to 

{irovide  the  Under  Secretary  of  Defense 
or  Acquisition,  the  Director,  Advanced 
Resear^  Projects  Agency  and  the 
Military  Departments  with  technical 
advice  on  the  conduct  of  economical 
and  effective  research  and  development 
programs  in  the  area  of  electron  devices. 

The  Working  Group  C  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
Military  Departments  propose  to  initiate 
with  industry,  universities  or  in  their 
laboratories.  This  opto-electronic  device 
area  includes  such  programs  as  imaging 
device,  infrared  detectors  and  lasers. 
The  review  will  include  details  of 
classified  defense  programs  throughout. 

In  accordance  with  section  10(d)  of  . 
Public  Law  No.  92-463,  as  amended,  (5 
U.S.C  App.  n  10(d)  (1988)),  it  has  b^n 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C  552b(c)(l)  (1988),  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 


Dated:  December  20. 1993. 

LAI.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

(FR  Doc.  93-31346  Filed  12-22-93;  8:45  ami 
BILUNO  COM  B00e  a<  -M 


Defense  tntelliger^  College  Board  of 
Visitors 

AGENCY:  Defense  Intellirance  Agency, 
Defense  Intelligence  College. 

ACTION:  Notice  of  closed  meeting. 

SUMMARY:  Pursuant  to  the  provision  of 
Subsection  (d)  of  section  10  of  Public 
Law  92-463,  as  amended  by  section  S  of 
Public  Law  94-409,  notice  is  hereby 
given  that  a  closed  meeting  of  the  DIA 
Defense  Intelligence  College  Board  of 
Visitors  has  been  scheduled  as  follows; 
DATES:  Wednesday.  12  January  1994, 
0900  to  1700;  and  Thursday,  13  January 
1994, 0800  to  1300. 

ADDRESSES:  The  DIAC^  Washington,  DC. 
FOR  FURTHER  MFORMATION  CONTACT: 
General  Charles  J.  Cunningham,  Jr., 
Lieutenant  General,  USAF  (Ret.), 
Commandant,  DIA  Defense  Intelligence 
College,  Washington,  DC  20340-5485 
(202/373-3344). 

SUPPLEMENTARY  MFORMATION:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  information  as  defined  in 
section  552b(c)(l),  title  5  of  the  U.S. 
Code  and  therefore  will  be  closed.  The 
Board  will  discuss  several  current 
critical  intelligence  issues  and  advise 
the  Director,  DIA,  as  to  the  successful 
accomplishment  of  the  mission  assigned 
to  the  Defense  Intelligence  College. 

Dated:  December  20. 1993. 

LAi.  Bynum, 

Alternate  OSD  Federal  Register,  Liaison 
Officer,  Department  of  Defense. 

(FR  Doc.  93-31347  Filed  12-22-93;  8:45  am] 
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DOD  Advisory  Group<qn  Election 
Devices 

ACTION:  Notice. 

SUMMARY:  Working  Group  A  (Microwave 
Devices)  of  the  DoD  Advisory  Group  on 
Election  Devices  (AGED)  announces  a 
closed  session  meeting. 

DATES:  The  meeting  will  be  held  at 
0900,  Wednesday.  19  January  1994. 
ADDRESSES:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services.  Inc.  2011  Crystal  Drive,  suite 
307,  Arlington.  VA  22202. 

FOR  FURTIKR  MFORMATION  CONTACT: 
Walter  Gelnovatch,  AGED  Secretariat. 
2011  Crystal  Drive,  suite  307,  Arlington, 
Virginia  22202. 
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SUPPLEMENTARY  MFORMATKM:  The 
mission  of  the  Advisory  Group  is  to 
provide  the  Under  Secretary  of  Defense 
for  Acquisition,  the  Director,  Advanced 
Research  Projects  Agency  and  the 
Military  Departments  with  technical 
advice  on  the  conduct  of  economical 
and  effective  research  and  development 
proems  in  the  area  of  electron  devices. 

The  Working  Group  A  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
Military  Departments  propose  to  initiate 
with  industry,  universities  or  in  their 
laboratories.  This  microwave  device 
area  includes  programs  on 
developments  and  research  related  to 
microwave*  tubes,  solid  state  microwave 
devices,  electronic  warfare  devices, 
millimeter  wave  devices,  and  passive 
devices.  The  review  will  include  details 
of  classified  defense  programs 
throughout. 

In  accordance  with  section  10(d)  of 
Public  Law  92-463,  as  amended,  (5 
U.S.C.  App>  n  10(d)  (1988)),  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C  552b(c)(l)  (1988),  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

Dated:  December  20, 1993. 

LM.  Bynnm, 

Alternate  OSD  Fedetxtl  Register  Liaison 
Officer,  Department  of  Defense.  '* 

(FR  Doc.  93-31344  Filed  12-22-93;  8:45  am] 
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Office  of  the  Secretary 

DOD  Advisory  Group  on  Electron 
Devices 

action:  Notice. _ 

SUMMARY:  Working  Group  B 
(Microelectronics)  of  the  DoD  Advisory 
Group  on  Electron  Devices  (AGED) 
announces  a  closed  session  meeting. 
DATES:  The  meeting  will  be  held  at 
0900,  Tuesday,  January  18, 1994. 
ADDRESSES:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services.  2011  Crystal  Drive,  suite  307, 
Arlington,  VA  22202. 

FOR  FURTHER  INFORMATION  CONTACT: 
Warner  Kramer,  AGED  Secretariat,  2011 
Crystal  Drive,  suite  307,  Arlington,  VA 
22202. 

SUPPLEMENTARY  MFORMATION:  The 
mission  of  the  Advisory  Group  is  to 
provide  the  Under  Secretary  of  Defense 
for  Acquisition,  the  Director,  Advanced 
Resear^  Projects  Agency  and  the 
Military  Departments  with  technical 
advice  on  the  conduct  of  economical 
and  effective  research  and  development 
programs  in  the  area  of  electron  devices. 


The  Working  Group  B  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
military  proposes  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  The  microelectronics  area 
includes  such  programs  on  , 
semiconductor  materials,  integrated 
circuits,  charge  coupled  devices  and 
memories.  The  review  will  include 
classified  program  details  throughout. 

In  accordance  with  Section  10(d)  of 
Public  Law  92-463,  as  amended,  (5 
U.S.C  App.  n  10(d)  (1988)),  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1988),  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  pubUc. 

Dated:  December  20, 1993. 

LM.B)muiii, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

(FR  Doc.  93-31345  Filed  12-22-93;  8.45  am] 
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Office  of  the  Secretary  of  Defense 

DOD  Advisory  Group  on  Electron 
Devices 

action:  Notice. 

SUMMARY:  The  DoD  Advisory  Group  on 
Electron  Devices  (AGED)  armotmces  a 
closed  session  meeting. 

DATES:  The  meeting  will  be  held  at 
0900,  Thiirsday,  January  20, 1994. 
ADDRESSES:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services,  Inc.,  2011  Crystal  Drive,  One 
Crystal  Park,  suite  307,  Arlington, 
Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 
Becky  Terry,  AGED  Secretariat,  2011 
Crystal  Drive,  One  Crystal  Park,  suite 
307,  Arlington,  Virginia  22202. 
SUPPLEMENTARY  INFORMATION:  The 
mission  of  the  Advisory  Group  is  to 
provide  the  Under  Secretary  of  Defense 
for  Acquisition,  the  Director,  Advanced 
Resear^  Projects  Agency  and  the 
Military  Departments  with  technical 
advice  on  the  conduct  of  economical 
and  effective  research  and  development 
proems  in  the  area  of  electron  devices. 

The  AGED  meeting  will  be  limited  to 
review  of  research  and  development 
programs  which  the  Military 
Departments  propose  to  initiate  with 
industry,  imiversities  or.-in  their 
laboratories.  The  agenda  for  this 
meeting  will  include  programs  on 
Radiation  Hardened  Devices. 
Microwave  Tubes,  Displays  and  Lasers. 
The  review  will  include  details  of 
classified  defense  programs  throughout. 


In  accordance  with  section  10(d)  of 
Public  Law  No.  92-463,  as  amended,  (5 
U.S.C  app.  n  10(d)  (1988)),  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C  5S2b(cKl)  (1988),  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  pubUc. 

Dated:  December  20. 1993. 

L.M.  Bynum, 

Alternate,  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense.  . 

(FR  Doc  93-31348  Filed  12-22-93;  8:45  am] 
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DEFENSE  NUCLEAR  FACILITIES 
SAFETY  BOARD 

[Recommondation  93-6] 

Maintaining  Accaaa  to  Nuclear 
Weapons  ExpeHlse  in  the  Defense 
Nuclear  Facilities  Complex 

AGENCY:  Defense  Nuclear  Facilities 
Safety  Board. 

ACTION:  Notice:  recommendation. 

SUMMARY:  The  Defense  Nuclear 
Facilities  Safety  Board  (Board)  has  made 
a  recommendation  to  the  Secretary  of 
Energy  pursuant  to  42  U.S.C  2286a 
dealfog  with  maintaining  access  to 
nuclear  weapons  expertise  in  the 
defense  nuclear  facilities  complex.  The 
Board  requests  public  comments  on  this 
recommendation. 

DATES:  Comments,  data,  views,  or 
arguments  concerning  ^s 
recommendation  are  due  on  or  before 
January  24, 1994. 

ADDRESSES:  Send  comments,  data, 
views,  or  arguments  concerning  this 
recommendation  to:  Defense  Nuclear 
Facilities  Safety  Board.  625  Indiana 
Avenue.  NW..  Suite  700,  Washington, 
DC  20004-2901. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  M.  Pusateri  or  Carole  J. 

Morgan,  at  the  address  above  or 
telephone  (202)  208-6400. 

Dated:  December  20, 1993. 

John  T.  Conway, 

Chairman. 

Dated:  December  10, 1993. 

The  ongoing  reduction  in  size  of  the 
stockpile  of  nuclear  weapons  and  the 
related  changes  in  the  defense  nuclear 
complex  have  a  number  of  safety-related 
consequences.  The  Board  has  addressed 
several  of  its  sets  of  recommendations  to 
such  problem  areas,  including  92-5, 
which  concerned  discipline  of 
operations  in  a  changing  defense 
nuclear  facilities  complex,  and  93-2, 
which  stated  a  continued  need  for 
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capsbiMiy  to  cmdud  critical 
sxpsviiBSflSs.  Itis  wish  iKNrIofhsw 
attuki  tolbs  — d  to  rstsin  scco—  to 
capstolhy  aodcapfa— tiwntqws 
kn^lsdg*  of  iamvidaals  wlwkave 
boon  eiMB^  lor  m—y  yasn  ia  oeitsia 
critical  dsMMe  Budw^clivitias,  to 
order  to  avoid  fuhire  safety  pn^deoM  to 
these  and  related  activitielL 

The  first  critical  area  requiring 
continued  access  to  departing  personnel 
is  the  dfsassembbr  of  nuclear  we^Kma 
at  the  Pantex  sita,  aa  activity  that  will 
continue  for  a  n  wnber  of  years.  The 
second  is  the  testing  of  mideer 
aijq^osivoa  at  tiia  Nevada  Test  Site,  SB 
activity  presently  subject  to  a 
moratovnn.  However,  tiwPresideBt.  to 
establishing  that  moratorhni,  said  ttiat 
he  has  retained  the  possibility  of  later 
resumption  Of  tests  if  that  is  needed, 
and  thethaaBqpactstbaDapaitmsBtof 
Energy  to  maintain  a  capahUHv  to 
resume  testing,  to  laactioB  to  the  laosBt 
Chinese  und«qground  teat  he  has 
instructed  the  Department  of  Baeigy  to 
take  steps  necessary  to  i»epore.for 
resumptioB.  pandtog  a  detdakm  as  to 

vwuVuswV  ail^UlOa  vOdTS  8%  TTIv  X^vQvoCsB  •  09T 

Site  should  be  conducted. 

A  ndmantial  amoant  of 
docnmonlBlioneadatsoBtltodeeigB  nad 
safety  aapacta  (rf  nudear  waapom  that 
will  hsea  to  be  dtosMBtlad  at  Psadaix. 
This  tofosmation  ta  awantialfor  tho 
diemaBlleBiant  psogfani  mmI  ia  uaad  to 
that  psognaa.  Evan  ao,  dto  Bo«d  haa 
pointed  out  that  it  is  alsotamortant,  for 
safety  reasone,  to  tovohratodividttala 
from  the  design  laboratorieaof  Loa 
Alaaaoa*  livamom,-aBd  Sandia  to 
review  of  detailed  dismanUement 
procedureaand  qMddixad  procadurea 
responding  to  piddema  ancountared  to 
the  oouFsa  dtsmantlMBenL  ‘Hiia 
practica  has  been  initiated,  and  It  baa 
already  been  seen  to  be  vi^  to  safoty 
assurmsce  to  the  dismantlement 
projnam. 

Ine  design  imlividuals  from  the 
laboratories  most  needed  to  connection 
with  dismeRtiement  of  a  specific 
we^>on  are  those  vdio  bed  beun  active 
to  tM  otimnal  design  of  that  weapon. 
They  are  believed  to  possess 
Information  ncrt  recorded  to 
documentation,  such  as  reMona  far 
specific  desim  features,  and  personal 
Imoudedga  of  any  proMemsTOS  have 
arisen  dwh^  deei^,  fabricatimi,  and 
stockpile  KtoMMy  of  tile  lemming 
indlvkhiab  witii  Mo  hackgrovBid  are 
batog  tool  from  tile  systam,  baouMe  of 
the  UitoarNly  afC^fontia'iiiecaiit 
retiroRonl  facantive.  plinsd  byoBs  by 
contractors,  and  DOB  downeiaing  and 
vetivemento.  SomaieoanlnKwaato 
pvavant  or  diacounge  use  of  letfred 
tedividuato  ae  conwHanto  compound 


tile  prohlaro;  tiwy  oract  barriers  that 
could  {Movent  acceaato  the  Beaded 
expertiaac 

Similar  prohtoma  also  ariaa  in 
connection  with  ■sintainfag  c^uhiMty 
far  tasting  (d  mactoar  explosivaa  at  the 
Nevada  Test  Site.  On  tiie  asanmpticp 
that  tiie  testiiw  moratorium  will 
continue,  we  nnaoe  an  impairmato  of 
capability  to  ousitre  toe  aatoty  of  teats  if 
nation^  piioiitiea  call  far  leeamptian  of 
testing  at  some  future  time.  This 
impairment  will  occur  both  timn^ 
rednictiQB  to  conqMtaDos  that  naturally 
follows  udiflB  a  mghly  tidltod  operatioa 
ia  not  oondncted  over  a  kmg  period  of 
time,  and  through  toes  of  dtilwd  and 
enpatieBced  peraonneL  Tha  kiaa  of 
skilled  personnel  will  be  espedelly 
troubling  becauso  there  has  tiadkionaUy 
been  a  high  degree  of  dependmice  on 
administ^ve  controls  for  safety  in 
testing  of  nuclear  eiqilasive  devices  at 
the  Nevada  Test  Site.  Proper  exerdse  of 
these  administrative  controls  requires 
considerable  background  to  past 
methods  of  test  emplacwnent  and  teat 
conduct,  and  extensive  institutional 
memoiy. 

The  Board  recognizes  the 
Department's  efforts  to  develop  a 
“stockpile  stewardship"  program 
focused  to  ensure  the  contiiraed  safaly 
uid  reliability  of  fielded  weapons,  to 
misure  maintenance  faboretory 
devetopmeBt  capriiility,  and  to  ensure  a 
limited  production  ca^iitity.  Ourmeas 
of  coQcem  complament  toeaa  neceasary 
activitiea.  but  are  focuaad  instead  on 
ensuring  th^  capability  ia  maintained  to 
conduct  teating  opevations  aalaly  if  they 
must  be  done,  and  that  idl  future 
dismantlement  activiliet  can  be 
complied  safely.  Although  it  may  be 
relativriy  straightiorward  to  maintain 
these  capabilities  in  the  near  term, 
ensuring  their  availability  5  to  20  years 
to  the  future  may  be  very  difficult. 

In  accordance  with  the  above 
concerns,  the  Board  makes  the  following 
recommendations: 

(1)  Thid  a  formal  process  be  started  to 
identify  the  skills  aid  knowlecfye 
needed  to  devel(q[i  or  verify  safe 
dismantlement  or  modification 
procedures  specific  to  all  remaining 
types  ofU.S.  nudear  weapons  (retired, 
inactive,  reserve,  and  enduring  stodqiile 
systems).  Induded  Miong  the  skills  md 
knowledge  diould  be  the  diility  to 
conduct  relevant  safety  analyses. 

(2)  That  a  similar  fbnnal  process  be 
started  to  identify  the  toills  and 
knowledge  need^  to  aefdy  conduct 
nudeer  testing  cqperattons  at  tha  Nevada 
Test  Site,  including  the  processes  of 
assembly /dwassefiridy,  m-eile 
transpcnrtatkm.  toaertion/emplacement. 
•rati^  and  filing,  tinting  and  contrd. 


and  post-diot  oper^ons.  toduded 
among  the  ridlto  mid  knowledge  diould 
be  tile  diitity  to  conduct  relevant  si^tiy 
analyees. 

(3)  That  a  practice  be  instituted 
reidewtog  tiie  personnd  losaee  at  the 
nuctoar  waapona  laboratories  and  tiie 
Nevada  Test  SHe,  aa  wdl  as  the  losses 
of  key  personnal  from  DOS's  own  stefT 
engaged  to  nudaar  defense  activities,  to 
ascertain  which  of  the  skills  and 
knowledm  are  pn^ectad  to  be  lost 
tiirot^  aeperture  of  personnel. 

(4)  *niat  uOE  Md  ite  defense  nudeer 
contractors  negotiate  tiie  continued 
availability  (throi^  ratrnition,  hiring, 
consultiiie,  ate.)  or  those  parsqmd 
sdiedutoo  to  depwt  whoM  skills  md 
knowledge  have  been  determined  to  be 
imnorlMl  to  accordance  with  tiie  above. 

(5)  That  programs  be  initiated  to 
obtain  from  tiim  SKpert  personnel  (and 
to  record)  the  aa  yet  undocuiBMited 
anecdold  tedini^  infonnatitm  tiiat 
would  be  of  value  to  augmenting  the 
technical  knowledga  and  expertise  of 
successor  persimnel.  This  should  be 
done  mtber  prior  to  departure  of  the 
retiriM  personnd  or  dbcntly  thereefrer. 

(6)  Thid  procedures  for  safe 
disassembly  of  weapons  systems  be 
developed  while  the  personnel  with 
system-spedfic  expertise  on  the  orfeinal 
development  of  the  weapons  are  stiB 
availabro.  Likewise,  anafysea  of  toe 
possibility  of  hazard  from  degraddion 
of  remaining  nuclear  weapons  with  time 
should  be  expedited,  white  these 
individuals  are  available.  In  addition, 
the  current  participation  of  design 
laboratory  experts  in  the  safety  aspects 
of  disassembly  (ti  we^ions  at  the  PUitex 
Site  should  be  strengthened. 

(7)  That  a  program  be  developed  and 
instituted  for  maintaining  expertise  to 
operatimis  key  to  safety  ^  nuclear 
testing  at  tha  Nevada  Test  Site,  to  msure 
that  if  testing  is  resumed  at  any  future 
time,  it  can  to  perfonned  with  roquiaite 
safety.  Possible  components  are  those 
activitiea  and  experiments  that  would 
be  pennitted  witnin44nitatkms  of 
treaties  being  discuss^,  fr»  example: 
Hydronuctaar  tests,  backdrilltog  fm 
isotopic  analysis  of  residues  from  old 
shots,  and  exercises  including  steps  to 
preparation  for  tests,  iqi  to  actual 
emplacmnenL 

(8)  Givmi  the  loss  of  experienced 
personnel,  that  a  determinatimi  be  made 
as  to  whether  tradHional  dependence  on 
administrative  controls  to  ensure 
nuedeer  exftiosive  safety  at  the  Nevada 
Test  Site  would  be  adequate  and 
appropriale  if  nuclaae  testing  should  be 
resuoied  at  a  latar  time.  It  may  be  found 
neceasaary  to  devalop  an  spproadi  for 
ensuring  nuedear  explosive  safety  to  the 
tasting  program  tiiat  is  less  dependent 
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on  the  performance  of  highly 
experienced  personnel,  such  as  through 
the  use  of  engineered  safeguards  similar 
to  those  used  in  fielded  weapons  as  part 
of  the  arming  and  firing,  and  timing  and 
control  systems. 

John  T.  Conway. 

Chairman. 

December  10, 1993. 

The  Honorable  Hazel  R.  O’Leary.  Secretary  of 
Energy,  Washington,  DC  20585 

Dear  Secretary  O’Leary:  On  December  10. 
1993,  the  Defense  Nuclear  Facilities  Safety 
Board,  in  accordance  with  42  U.S.C 
2286a(5),  unanimously  approved 
Recommendation  93-6  which  is  enclosed  for 
your  consideration.  Reconunendation  93-6 
deals  with  Maintaining  Access  to  Nuclear 
Weapons  Expertise  in  the  Defense  Nuclear 
Facilities  Ccmplex 

42  U.S.C  2286d(a)  requires  the  Board,  after 
receipt  by  you,  to  promptly  make  this 
recommendation  available  to  the  public  in 
the  Department  of  Energy’s  regional  public 
reading  rooms.  The  Board  believes  the 
recommendation  contains  no  information 
which  is  classified  or  otherwise  restricted.  To 
the  extent  this  recommendation  does  not 
include  information  restricted  by  DOE  under 
the  Atomic  Energy  Act  of  1954, 42  U.S.C. 
2161-68,  as  amended,  please  arrange  to  have 
this  reconunendation  promptly  placed  on  file 
in  your  regional  public  reading  rooms. 

The  Bo^  will  publish  this 
reconunendation  in  the  Federal  Register. 

Sincerely, 

John  T.  Conway,  « 

Chairman. 

(FR  Doc.  93-31351  Filed  12-22-93;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

The  State  Vocational  Rehabilitation 
Servicee  Program,  Supported 
Employment  Programs,  Independent 
Living  Programs,  and  Other  Programs 
Administered  by  the  Rehabilitation 
Services  Administration 

AGENCY:  Education. 

ACTION:  Notice  of  request  for  public 
comment. 

SUMMARY:  The  Secretary  provides  notice 
that  the  Department  intends  to 
undertake  a  comprehensive  review  of 
the  current  system  for  collecting  and 
reporting  client  data  under  the- 
Rehabilitation  Act  of  1973,  as  amended 
(the  Act),  29  U.S.C.  701  et  sea., 
particularly  data  on  clients  ot  The  State 
Vocational  Rehabilitation  Services 
Program  under  Title  I-B  and  The  State 
Supported  Employment  Services 
Pro^m  under  Title  VI-C  of  the  Act. 
This  review  is  undertaken  to  comply 
with  a  requirement  in  section  140  of  the 
Act. 

The  Secretary  is  publishing  this 
notice  to  solicit  public  comment. 


particularly  comment  from  State 
vocational  rehabilitation  agencies.  State 
rehabilitation  advisory  councils.  State 
independent  living  advisory  coimdls, 
providers  of  vocational  rehabilitation, 
supported  employment,  and 
independent  living  services, 
professionals  in  the  field  of  vocational 
rehabilitation,  individuals  receiving 
services  under  the  Act  and 
organizations  representing  these 
individuals,  the  National  Coimdl  on 
Disability,  other  Federal  agencies,  non- 
Federal  researchers,  and  other  analysts 
using  the  data,  regarding  the  range  of 
purposes  that  the  data  serve  at  the 
Federal,  State,  and  local  levels  and  the 
kind,  quantity,  and  quality  of  data  that 
are  cvirrently  colleded. 

DATES:  Comments  must  be  received  on 
or  before  February  22, 1994. 

ADDRESSES:  All  comments  concerning 
this  notice  should  be  addressed  to 
William  L.  Smith,  U.S.  Department  of 
Education.  400  Maryland  Avenue,  SW., 
room  3028,  Switzer  Building, 
Washington,  DC  20202-2899. 

FOR  FURTHER  MFORMATION  CONTACT: 
Hubert  Davis,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  3018,  Switzer  Building, 
Washington,  DC.  20202-2899. 
Telephone:  (202)  205-8299.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-5896. 

SUPPLEMENTARY  INFORMATION: 

Statutory  Provisions  and  Legislative 
History 

The  Act  contains  eight  titles 
authorizing  a  number  of  programs  to 
provide  services  to  individuals  with 
disabilities,  especially  individuals  with 
severe  disabilities,  so  they  may 
maximize  their  employment,  economic 
self-sufficiency,  independence,  and 
inclusion  and  integration  into  society. 
'The  Rehabilitation  Services 
Administration  (RSA)  administers 
programs  authorized  by  Titles  I,  HI,  V, 
VI,  VU.  and  VIU  of  the  Act. 

Numerous  provisions  in  the  Act  and 
the  Education  Department  General 
Administrative  Regulations  (EDGAR) 
require  State  vocational  rehabilitation 
(VR)  agencies  and  other  grantees  to 
report  on  activities  conducted  and 
services  provided  imder  the  programs 
authorized  and  funded  under  the  Act. 
Section  13  of  the  Act,  in  particular, 
requires  the  collection  of  detailed 
information  on  each  vocational 
rehabilitation  client. 

Section  136  of  the  Rehabilitation  Act 
Amendments  of  1992  (the  1992 
Amendments).  Public  Law  102-569, 
enacted  Octol^r  29, 1992,  requires  the 


Commissioner  of  RSA  to  undertake  a 
comprehensive  review  of  the  current 
system  for  collecting  and  reporting 
client  data  under  the  Act,  particularly 
data  on  clients  of  the  programs  under 
Title  I  of  the  Act.  The  Rehabilitation  Act 
Amendments  of  1993,  enacted  August 
11. 1993,  codified  section  136  of  the 
1992  Amendments  as  section  140  of  the 
Act.  Approximately  90  peroant  of  the 
client  data  collected  under  the  Act  are 
collected  imder  the  VR  services  program 
under  Title  I  of  the  Act.  *rhis  is  by  far 
the  largest  program  under  the  Act,  and 
it  also  has  ffie  largest  number  of 
mandatory  reporting  requirements.  The 
Secretary,  therefore,  is  particularly 
interested  in  receiving  comments  about 
client  data  collection  for  the  VR  services 
program.  These  data  have  the  greatest 
potential  for  use  in  planning,  program 
management,  and  assessing  program 
results,  because  the  relative  richness  of 
the  data  makes  extensive  comparison 
and  analysis  possible.  *rhe  Sectary  is 
interested  in  receiving  comments  about 
the  extent  to  which  users  of  these  data 
consider  them  appropriate  and  useful  in 
the  overall  administration  of  the 
program  and  in  supporting  judgments 
about  the  costs,  benefits,  and 
accountability  of  the  program  at  the 
Federal,  State,  and  local  levels.  The 
Secretary  is  interested  in  receiving 
comments  describing  the  extent  to 
which  these  data,  when  collected,  are 
analyzed  and  used  as  a  basis  for 
decisionmaking  by  the  interested  parties 
described  previously.  'The  Secretary  also 
is  particularly  interested  in  receiving 
similar  comments  on  the  closely  related 
supported  employment  formula  grant 
program  under  Title  VI  of  the  Act.  This 
program  has  been  growing  rapidly,  but 
client  data  collection  and  analysis  are  in 
the  early  stages  of  development,  and 
there  is  not  yet  a  clear  understanding  of 
the  data  elements  that  may  be  associated 
with  the  best  measures  of  program 
performance.  The  Secretary,  however, 
will  consider  comments  about  data 
collection,  data  analysis,  and  the  use  of 
the  client  data  for  any  program  under 
the  Act  administered  by  RSA,  including 
discretionary  grant  programs  reporting 
data  under  the  requirements  of  EDGAR. 

In  conducting  the  review,  the 
Commissioner  is  required  to  examine 
the  kind,  quantity,  and  quality  of  the 
client  data  that  are  currently  reported, 
taking  into  consideration  the  range  of 
purposes  that  the  data  serve  at  the 
Federal,  State,  and  local  levels. 

Section  140  of  the  Act  also  requires 
that,  if  the  information  can  be  obtained, 
the  Commissioner  examine  the 
feasibility  of  collecting  and  reporting 
.  the  following: 
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(a)  Other  promm  paztidpatiaa  by 
clients  during  Im  thm  yews  prior  to 
application  Cm  VR  servioaa; 

(d)  The  number  of  iobs  held,  hours 
wodied.  and  eaminga  received  in  the 
three  years  prior  to  application  to  a 
program  under  the  Act; 

(q  The  types  of  mafor  and  secondary 
disabilitiea  of  clients: 

(d}The  dates  of  dm  onset  of 
disabilities  of  clients; 

(e)  The  severity  of  the  disabilities 
clients; 

(f)  The  sources  of  referral  rtf  dUentsto 
promms  under  the  Act; 

m  The  hours  worked  hy  clients; 

(n)  The  size  and  industry  code  of  the 
pliK»  kA  emplojrment  of  cbenta  at  the 
time  of  entry  i^  such  a  program  and 
at  the  twiatoation  of  services  under  the 


program; 

(ij  The  Bumbm  of  aarvicas  {novided 
uodar  tba  |Hrograms  and  the  cost  of  each 
aervica; 

m  The  types  of  public  support 
reori  ved  by  the  clients; 

(k)  The  primary  sources  of  economic 
support  a^  amounts  of  public 
assistance  received  by  the  clients  before 
and  after  reortving  VR  auvices; 

(l)  Whether  the  clients  are  covered  by 
healthinauranoe  from  any  so%uce  and 
whether  health  insurance  is  availi^le 
throu^the  empk^nMnt  of  the  client; 

(m)  The  supported  employment  status 
of  the  client:  and 

(n)  The  reasons  for  terminating  the  VR 
services. 


The  Secretary  notes  that  some  of  these 
data  elements  are  currently  required  to 
be  collected  under  the  Act;  others,  such 
as  prior  work  history  under  item  (b)  in 
th^revious  listing,  aie  noL 
Tne  Secretaiy  is  interested  in 
determining  whether  and  how  the 
information  obtained  through  these  data 
elements  may  be  used  to  immove  the 
efficiency,  enactivenesa,  and 
account^illty  of  the  programs,  taking 
into  consideraticMi  the  burden  of 
collecting  and  reporting  the  client  data. 
The  Secretary  is  particularly  interested 
in  receiving  comments  about  the 
desirability  of  establishing,  through 
rulemaking  definitions  of  data  elements 
consideredfor  reporting  that  might 
improve  data  reliability  and  validity. 

The  Secretary  also  is  interested  in 
receiving  comments  about  the  potential 
value  of  the  data  elements  fot  measuring 
the  quality  <A  rrtiabiHtatkm  outcomes. 
The  Secretary  is  interested  in  cmnmmits 
about  ctdiecting  data  on  the  seventy  of 
disability.  (AHboagh  the  term  **severe** 
or  a  form  of  that  tenn  (e.g.,  severity)  is 
used  throu^iout  this  notice,  the 
Department  published  a  notice  tA 
proposed  rulemaking  ie  the  Federal 
Register  on  October  27, 1993  (58  FR 
57938),  propoeing  to  cliange  the  t«rm 
“severe”  in  all  its  forma  to  “significant” 
in  nfening  to  ui  individual’s  dis^lity 
if  this  change  would  not  alter  the 
meaning  of  the  reference.)  Under  section 
101(aK5)(A)  the  AcW  those  individuals 


with  the  most  severe  disabilities  must 
be  identified  if  an  order  of  selection  fot 
services  is  in  use,  because  the  order  of 
selection  for  the  provision  of  vocational 
rehabilitation  services  shall  be 
determined  on  the  basis  of  serving  first 
those  individuals  with  the  most  severe 
disabilities  in  accordance  with  criteria 
established  by  the  State.  Also,  under 
section  lQl(aK35)  bf  the  Act,  States 
must  describe  in  the  State  plan  for 
vocational  rehabilitrtifm  smvicea  how 
the  system  for  evaluating  the 
performance  of  rehabilitation 
counselors,  coordinatcus,  and  other 
personnel  used  by  the  State  facilitates 
serving  individuals  with  the  most  sevwe 
disabilities,  among  others.  The  Secretary 
is  interested  in  comments  ccmceming 
the  identification  end  collectioii  of  data 
needed  to  support  the  administration 
and  monitoring  of  these  provisions  of 
the  Act 

Based  on  the  review,  the 
Commissions  will  recommend 
improvements  in  the  data  collection  and 
repeating  s3rstem  not  lats  than  18 
memths  after  the  date  of  enactment  of 
the  1992  Amendments,  pifolish  the 
recommsidations  in  the  Federal 
Register,  and  prepare  and  submit  a 
report  containing  the  recommendations 
to  the  appropriate  committees  of 
Congress,  as  required  by  section  140  of 
the  Act. 


Summary  of  Current  Reporting  of  Cuent  Data 


FVogram 

Databaae 

Report  iftie 

Vocalonal  Rehefeateion  Services  . . .  . 

•  RSA-911 

Case  Service  Report 

Quarterly  CumulBtive  Caseload  SumrnBry. 

Annuai  Report  on  State  VR  Agericy  Post-Employmant  Servicaa  and  Arv 
nual  Raviaws. 

ResoktHon  of  Apptowt/Cttent  Appaate. 

Annuai  Vocatonai  Rehabilitation  Program/Cosi  Report. 

Annual  Cliant  Assistance  Program  Report 

Annual  Supported  Employment  Caseload  Report. 

Annual  Report  on  State  Agency  Services  lor  tndependaht  Living,  tQe 
VD  Part  B  Services. 

Rwxirifng  tonn  for  Projects  With  Industry  (PWt)  Indleqtors- 

Reporing  as  required  for  RSA  grantee  conlinuatiQns  under  EDGAR. 
Reporyrrg  as  required  lor  RSA  grantee  continuations  under  EDGAR. 

'  Di> 

CSent  Assistwrv-ft  .  . .  . 

•  RSA-113 

•  FeA-62 

•  RSA-722 

•  RSA-2 

•  RSA-227 

Supported  Emptoyment  (Formuia) . . . 

•  RSA-636 

InriwipiinrtiigS  1  Mnq — Psiii  R  . 

•  RSA-7A 

Projects  Wth  Musty  _ ...  . . . 

•  RSA-PWI 

MependanI  LMn^-C,  ledependent  Uvlng-0  . . 

Irtdicalora 

Nona 

Si^jportad  Fmploynienl  (DterraSnnary)  . 

Nona 

TraMng  _ Z . . . . . 

Nona 

SpaeM  DemofMtrations . . 

Nona 

.  ..Da 

R^aaSon . .  . . .  .  ...  . . . . 

Nona 

_ Da 

lUBnnniB  . . . . 

None 

_  Dp 

Grants  Id  MM  Tiibaa . . . . 

Nona 

_ Da 

Special  piolacts  for  Persons  Wth  Sevara  Oisabtttos  .. 

Nona 

......Da 

AU  presently  ai^noved  RSA  data 
coHoGtiona  are  bai^  oo  Rehab)  htatioo 
Act  provisiaBS  prior  to  tba  1092 
Amendments.  New  data  collection 
packages  will  be  dcvekqped 
concurrently  with  the  developnmil  of 


new  program  regulations,  as  needed.  For 
purposes  of  background,  this  notice 
prortdes  the  following  sommary 
information  on  the  content  of  some  of 
the  larger  client  data  collections: 


(a)  RSA-911  Case  Service  Report. 
This  system  of  data  includes 
infmmation  about  the  pwsonal  and 
program-related  characteristics  of 
individuals  with  disabilities  whose 
cases  are  closed  out  ea<^  ye«  by  State 
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VR  agemnes  as  being  rehabilitated,  not 
rehabilitated,  or  not  acoepted  for 
services.  The  RSA-011  is  based  on 
section  13  of  the  Aot. 

The  report  contains  data  elwnents 
grouped  in  six  general  categories  of 
infermatkHi.  data  elements, 
including  derivable  information,  are  as 
follows,^  category: 

(1)  Client  Demographics 

•  DateofBir^. 

•  Ageat  AppUcaticmMiPP-). 

•  Age  at  Closure. 

•  S^. 

•  Race. 

•  Hispanic  Origin. 

•  Hi^aest  Grade  Cmnpleted. 

•  Marital  Status. 

•  Veterans  Status. 

(2)  Types  of  Disabilities 

•  Major  Disabling  Condition. 

•  Secondary  Disabling  Condition. 

•  Severity  of  Disability. 

•  Causes  of  Disdbflities. 

(3)  Economic  StaUis  at  Application 

•  Work  Status  at  Application. 

•  Earnings  at  Application. 

•  Hours  Worked  at  Application. 

•  Hourly  Wage  Rate  at  App. 

•  Attainment  of  Federal  hfinimum 

Wage  at  Application.  '* 

•  Medical  Insurance  at  Application. 

•  Migratory  Agricultural  Worker. 

•  WockingFuU  or  Part-time  at 
Application. 

•  Type  of  Public  Support. 

•  Monthly  Public  A^stance  ($)  at 
App. 

•  Type  of  Institution  (if  applicable). 

•  M^ical  Insurance  on  Job  at 
Application. 

•  Primary  Source  of  Support  at 
Application. 

(4)  Interaction  with  the  Rehabilitation 
Process 

•  Type  of  Facility  or  Agency 
Furnishing  Services. 

•  Previous  Closure  Status. 

•  Projects  With  Industry. 

•  Supported  Employment  Status. 

•  Date  of  Closure. 

•  Services  Provided. 

•  Cost  of  Purchased  Services. 

•  Source  of  Referral. 

•  Months  Spent  in  VR  Process. 

(5)  Rehobiliiaiion  Outcomes 

•  Type  of  Closure. 

•  Ocmipation  at  Closure. 

Weekly  Earnings  at  Olosure. 

•  Hourly  Wage  at  Closure. 

•  Monthly  P^licAsaistmicelS)  at 
Closure  Outocmie. 

•  Meihcal  Inswffiice  AvailcMe  on  Job 
at  Closure. 


•  Woric  Status  at  dosure. 

•  Attairanent  of  Federal  Minimum 
Wage  Rate  ^Ooeure. 

•  Hours  Worked  at  dosure. 

•  Pinnary  Source  of  Support  at 
Cloeu». 

•  Workiiig  Full  or  Part-Tune. 

•  Supported  Emplc^anent. 

•  Meofeal  insurance  Coverage  at 
Closure. 

•  Reason  Closure. 

(6)  Identifying  Information 

•  Agenc^Code. 

•  Multiple  Closure  Coda. 

•  Social  Security  Niunher. 

(b)  RSA-113  Quarterly  Cumulative 
Caseload  Summary.  This  report 
contains  quarterly  reports  firam  State  VR 
agencies  containing  aggregate  data  on 
the  number  of  applicants  for  the  VR 
services  program,  the  number  accepted 
and  not  accepted  for  VR  services,  die 
number  of  persons  in  extended 
evaluation  (as  provided  for  in  section 
102(a)  (4)  tB)  of  tke  Act),  the  number  of 
persons  in  the  active  client  caseload 
(those  “served"),  the  number 
successfully  rehabilitated,  and  those 
whose  cases  were  closed  as  not 
rehabilitated. 

(c)  RSA-62  Armutd  Report  on  State 
VR  Agency  Post-Employment  Services 
and  Annual  Reviews.  IDiis  report 
contains  aggregate  annual  data  on  the 
number  of  rehabilitated  persons 
receiving  post-employment  services 
(services  provided  to  persons  with 
disabilities  after  they  have  been 
employed  60  days  and  their  cases  have 
been  closed  as  rehabilitated),  by  severity 
of  disability:  the  number  of  ineligibility 
determination  reviews  cimducted  by 
State  VR  agencies  and  the  number 
resulting  in  acceptance  for  services;  and 
the  number  of  reviews  of  individuals 
originally  placed  into  sheltered 
workshops  and  die  number  who  could 
later  be  placed  into  competitive  and 
self-employment. 

(d)  RSA-722  Resolution  of 
Applicant  Client  Appeals.  This  report 
contains  aggregate  data  on  the  number 
of  appeals  to  the  impartial  hearing 
officer  and  to  the  State  IXrector;  the 
types  of  complaints  and  the  issues 
involved;  the  number  of  decisions  by 
the  State  Director  reversing  in  whole  or 
in  part  the  decision  of  the  impartial 
hearing  officer;  and  the  number  of 
decisions  affirming  the  .position  of  the 
individual  with  a  disal^lity  assisted 
thsou^  the  CHent  assistance  promm. 

(e)  RSA-2  Annual  Vocationm 
RehabitRation  Proffwn/Cost  Report. 
Tins  report  contains  aggregate  cost  data 
on  the  distribution  Oftetal  vocational 
rehabihtation  eiqieadiitures; 
expenditures  by  category 


(administration,  counseling  and 
guidmice,  SOTvices  purcha^  for 
indtviduiils,  community  rehabilitation 
program  estaUishmeot,  construction, 
other);  amounts  spent  on  purchasing 
services  for  individuals,  by  type  oi 
vendor;  amounte  spent  on  puschasing 
services  for  individuals,  type  of 

service;  amounts  spent  on  pundutsing 
training  services  for  individuals,  by  type 
of  training;  distribution  ai  State  VR 
agency  staff,  by  type  of  agency;  number 
of  clients  receiving  servioes  p^  for  by 
Stale  VR  agencies  by  type  of  service: 
and  clients  receiving  training  SMvioes 
paid  for  by  State  VR  agencies,  by  type 
oftmming. 

(f)  RSA-636  Annual  Supported 
Employment  Caseload  Be^ut.  This 
report  provides  annual  aggregate  data  cm 
the  number  of  persons  in  supported 
empleyment  (as  defined  in  section  7(18) 
of  Ae  Act)  served  under  Title  VI-C,  the 
number  rehabilitated  that  are  employed 
in  competitive  enqployment,  the  number 
rehabilitated  and  employed  although 
not  in  competitive  employment,  and  die 
number  not  rehabilitated. 

Invitation  to  Comment 

The  Secretary  is  interested  in 
receiving  public  comment  on  the 
current  system  for  collecting  and 
reporting  client  data  under  the 
Rehabilitation  Act.  including  the 
purposes  for  which  the  data  are  used; 
the  methods  of  r^orting,  by  aggregate 
or  by  individual  client;  ffie  burden 
attached  to  various  methods  of 
reporting;  the  kind,  quantity,  and 
quality  of  data  in  current  r^orts  uid 
ways  in  which  the  quality  of  data  can 
be  improved;  mid  ways  in  which  the 
form  of  the  current  reports  can  be 
improved.  The  Secretary  is  particulariy 
interested  in  receiving  comment 
describing  how  client  data  are  being 
used  or  could  be  used  in  conjimction 
with  other  data  sets,  such  as  State  and 
Federal  financial  data,  data  horn 
statewide  studies,  program  evaluations, 
and  needs  assessments,  and  data  from 
other  government  agmcies  and  private 
nonpi^t  organizations  to  improve  the 
planning  and  administration  of  the 
public  rehabilitation  program.  The 
Secretary  is  interested  in  receiving 
comments  concerning  collecting  data  on 
the  severity  of  disability,  as  described  in 
the  SUPPLBUeNTARY  MFOmiATION  section 
of  this  notice. 

Comments  are  also  requested  on  the 
data  elements  identified  in  section  140 
of  the  Act.  which  are  required  to  be 
examined  for  feasibility  Of  collecting 
and  reporting.  The  >data  elements  4n 
paragraphs  W.  (e).  (fi,  tg),  (j).  (k)  0),  (m), 
-and  (n)  of  section  136  ase  presently 
collected  in  ouzxent  r^ioEts.  Comments 
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are  requested  on  the  feasibility  of 
collecting  the  remaining  data  elements 
that  are  not  in  current  reports,  how  they 
would  best  be  reported.  Uie  purposes  for 
which  the  data  are  or  would  be  used, 
and  the  burden  that  would  be  imposed 
by  collecting  and  reporting  the  data. 

Copies  of  the  RSA  client  data 
collection  packages  currently  approved 
by  the  Office  of  Management  and 
Budget  and  all  comments  submitted  in 
response  to  this  notice  will  be  available 
for  public  inspection,  during  and  after 
the  comment  period,  in  room  3018,  330 
C  Street  SW.,  Washington  DC,  between 
the  hours  of  8:30  a.m.  and  4  p.m.. 
Monday  through  Friday  of  each  week 
except  Federal  holidays.  Copies  of  the 
RSA  data  collection  packages  and 
comments  will  be  sent  to  persons 
outside  the  Washington,  DC  area  upon 
request  by  calling  (202)  205-9361  or  by 
writing  to  the  address  listed  previously 
in  this  section. 

(Authority:  29  U.S.C  726) 

Dated:  December  17. 1993. 

Rkhard  W.  Riley. 

Secretary  of  Education. 

[FR I^.  93-31297  Filed  12-22-93;  8:45  am] 
aaxMO  cooc  4000-01-e 


DEPARTMENT  OF  ENERGY 

Richland  OparaUons  Offica;  lasuanca 
of  Grant  to  Stata  of  Oregon 
Departmant  of  Energy 

AGENCY:  Richland  Operations  Office, 
Department  of  Energy. 

ACTK)N:  Notice  of  noncompetitive 
hnancial  assistance  award. 

SUMMARY:  The  Department  of  Energy. 
Richland  Operations  Office,  announces 
that  pursuant  to  paragraph  A  of  10  CFR 
600.7(b)(2)(i),  it  intends  to  issue  a 
noncompetitive  grant  award  to  the  State 
of  Oregon  Department  of  Energy.  The 
award  is  planned  for  a  five  (5)  year 
project  cycle,  consisting  of  five  (5) 
separately  funded  one  (1)  year  budget 
periods.  The  initial  budget  is  estimated 
at  $400,000. 

FOR  FURTHER  INFORMADON  CONTACT: 
Melanie  P.  Fletcher,  U.S.  Department  of 
Energy,  Richland  Operations  Office, 
P.O.  Box  550,  Richland.  Washington 
99352,  Telephone:  (509)  376-4828. 

SUPPLEMENTARY  INFORMATION: 

Grant  Award  Number:  DE-FC}06- 
94RL12803. 

Scope  of  Project:  The  proposed 
financial  assistance  award  is  a  grant  to 
the  State  of  Oregon  Department  of 
Energy  to  fund  Hanford  Technical 
Review  and  Public  Information 


activities  related  to  the  Five  Year  Plan. 
These  activities  will  include  technical 
peer  review,  review  of  transport  plans 
and  procedures,  review  of  federal  public 
information  plans,  execution  of  an 
Oregon  public  involvement  plan,  and 
Oregon  emergency  preparedness  for 
potential  incidents  at  Hanford. 

The  State  of  Oregon  is  currently  under 
a  contractual  arrangement  with  the 
Department  of  Energy  Richland 
Operations  Office  for  review  activities 
related  to  the  Hanford  Site.  It  has  been 
determined  that  a  financial  assistance 
instrument  is  a  more  appropriate 
mechanism  for  funding  these  types  of 
activities.  As  the  State  of  Oregon 
Department  of  Energy  is  already 
performing  review  activities  related  to 
the  Hanford  Site,  competition  is  not 
appropriate  and  would  have  an  adverse 
effect  on  the  continuity  of  this  activity. 

Dated:  December  3. 1993. 

Robert  D.  Larson, 

Director,  Procurement  Division,  Eichland 
(^rations  Office. 

[FR  Doc.  93-31363  Filed  12-22-93;  8:45  am] 
BILUNQ  COOK  S45(M>1-M 


Energy  Information  Administration 

Agency  Information  Coliections  Under 
Review  by  the  Office  of  Management 
and  Budget 

AGENCY:  Energy  Informatioh 
Administration,  Energy. 

ACTION:  Notice  of  requests  submitted  for 
review  by  the  Office  of  Management  and 
Budget. 

SUMMARY:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (Pub.  L.  96- 
511,  44  U.S.C.  3501  et  seq.].  The  listing 
does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  be  submitted 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act,  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Department  of  Energy 
(DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection;  (2)  Collection  number(s);  (3) 
Current  OMB  docket  number  (if 
applicable);  (4)  Collection  title;  (5)  Type 
of  request,  e.g.,  new,  revision,  extension, 
or  reinstatement;  (6)  Frequency  of 
collection;  (7)  Response  obligation,  i.e., 
mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefit;  (8)  Afiected 
public;  (9)  An  estimate  of  the  number  of 


respondents  per  report  period;  (10)  An 
estimate  of  the  number  of  responses  per 
respondent  annually;  (11)  An  estimate 
of  the  average  hours  per  response;  (12) 
The  estimated  total  annua!  respondent 
burden;  and  (13)  A  brief  abstract 
describing  the  proposed  collection  and 
the  respondents. 

DATES:  Comments  must  be  filed  by 
January  24, 1994.  If  you  anticipate  that 
you  will  be  submitting  comments  but 
find  it  difficult  to  do  so  within  the  time 
allowed  by  this  notice,  you  should 
advise  the  OMB  DOE  Desk  Officer  listed 
below  of  your  intention  to  do  so.  as  soon 
as  possible.  The  Desk  Officer  may  be 
telephoned  at  (202)  395-3084.  (Also, 
please  notify  the  EIA  contact  listed 
below.) 

ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  726  Jackson  Place  NW., 
Washington,  DC  20503.  ((Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards  at  the  address 
below.) 

FOR  FURTHER  INFORMATION  AND  COPIES  OF 
RELEVANT  MATERIALS  CONTACT:  Jay 
(Dasselberry,  Office  of  Statistical 
Standards,  (EI-73).  Forrestal  Building. 
U.S.  Department  of  Energy,  Washington, 
DC  20585.  Mr.  (Casselberry  may  be 
telephoned  at  (202)  254-5348. 
SUPPLEMENTARY  INFORMATION:  The  first 
energy  information  collection  submitted 
to  OMB  for  review  was: 

1.  Federal  Energy  Regulatory 
(Commission 

2.  FERC-423 
3. 1902-0024 

4.  Cost  and  Quality  of  Fuels  for  Electric 
Plants 

5.  Extension 

6.  Monthly 

7.  Mandatory 

8.  State  or  local  governments. 

Businesses  or  otherdpr-profit.  Federal 
agencies  or  employees,  and  Non-profit 
institutions 

9.  750  respondents 
10. 12  responses 

11.  2  hours  per  response 
12. 18,000  hours 
13.  This  form  is  used  to  gather 
information  on  the  cost  and  quality  of 
fuels  delivered  to  electric  power 
plants.  The  responses  are  used  to 
evaluate  individual  utility  costs  and 
fuel  buying  practices  in  rate  cases, 
and  in  the  required  public  reviews  to 
insure  efficient  use  of  resources.  The 
data  are  also  used  to  certify  small 
power  production  facilities  and 
cogeneration  plants  under  the 
(Commission's  QF  program. 


Fedenil  0  Sfi,  iNo.  2iS  J  Hiuraday,  December  7.%,  1003  1  Molioes 
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The  second  energy  infomaeticm 
collection  submitt^  to  0MB  for  review 
was: 

1.  Federal ‘Energy 'Regulatoiy 
Commission 

2.  FERC-585 
3. 1402-O138 

4.  Sporting  of  Electric  Energy 
Shortages  end  Contingency  Plans 

5.  Extension 

6.  On  occasion  (when  ahortage  is 
anticipated) 

7.  Mandatory 

8.  Businesses  or  other  for-profit 
9. 6  respondents 

10. 1  response  per  respondent 

11.  76  hours  per  response 

12.  456  hours 

13.  FERC-S85  will  be  used  to  formulate 

options  and  recommradations  'for 
Commission  consideration  and  action 
should  shortages  affectiin  reporting 
public  utilities  occur,  and  to 
determine  if  statute  provisions  for 
equitable  customer  treatment  are 
satisfied.  ' 

Statutoiy  Authority:  Section  2(a)  of. the 
Paperwork  ReductLon  Act  of  198Q,  (Pub.  L. 
96-511),  which  amended  chapter  35  of  title 
44  United  States  Code  (See  44  U.'S.Q  3506  (a) 
and(c)(T)).' 

Issued  in  Washington,  DC,  December  15, 
1993. 

Yvonne  M.  Bishop,  ^ 

Director,  rustical  Standards.  Energy 
Information  Administration. 

IFR  Doc.  83-31374  Filed  12-22-93;  8:45  am] 
BiUJNO  code  S46(M1-P 


Cruda  Oil  and  Rafinad  Patrotaum 
Product;  Proposed  Revision  to 
Information 

AGENCY:  Energy  Information 
Administration.  Department  of  Energy. 
ACTION:  Notice  of  proposed  revision  to 
the  crude  oil  and  refined  petroleum 
product  information  currently 
published  in  the  Petroleum  Maiheting 
Monthly,  DOE/EIA-0380,  and 
Petroleum  Mariceting  Annual.  DOE/ 
EIA-4)467,  by  the  Energy  biformation 
Administration  and  solicitation  Of 
comments. 

SUMMARY:  The  Ener^  Information 
Administration  (ElA)  is  conducting  a 
consultation  to  provide  (he  public, 
industiy.  State  agencies,  and  other 
Federal  agencies  with  an  opportunity  fo 
comment  on  proposed  rewsiesis  to  the 
crude  oil  and  refined  petroleum  product 
information  published  by  the  i^A.  Ubis 
caiaultation  will  h^  to  ansure  'that  ^e 
public  and  intmested  organicatiansare 
aware  of  proposed  (dmn^tnflis 
information  ptfohahHi  and  thave  an 
opportunity  to  commtait.  31m£bAiis 


proposingto  modify  the  publicationa 
Petroleum  Mariceting  Monthly,  DC^ 
EIA-0380.and  Pe^leum  Maiheting 
Annuel.  IXK:^1A-4)487  hy  adding  new 
product  categories,  expanding  sales 
categories,  and  eliminating  the 
publication  of  leaded  gasoline  and  some 
seller  type  categories  beginning  with  (he 
January  1994  issue  of  the  Petroleum 
Marketing  Monthly. 

DATES:  Written  comments  should  be 
submitted  within  30  days  Of  (he 
publication  ^-(his  notice.  If  you 
anticipate  that  you  will  be  submitting 
comments,  but  find  it  difficult  to  do  so 
within  the  period  of  time  allowed  by 
this  notice,  you  should  advise  the 
contact  lisW  below  of  your  intention  to 
do  so  as  soon  as  possible.  Persons 
interested  in  reviewing  the  new  table 
designs  for  the  January  1994  issue  of  the 
Petroleum  Marketing  Monthly  should 
contact  Ms.  Claudia  Hernandez  at  (202) 
586-6559  for  copies. 

ADDRESSES:  Send  comments  to  Dr.  John 
S.  Cook,  Director,  Petroleum  Marketing 
Division,  Mail  Stop  2H-058  EI-43, 
Forrestal  Building.  U.S.  Department  of 
Energy,  Washington,  DC  20585.  (202) 
586-5214,  fax  (202)  586-4913. 

FOR  FURTHER  INFORMATION:  Requests  for 
additional  information  should  be 
directed  to  Dr.  John  S.  Cook  at  the 
address  listed  above. 

SUPPLEMENTARY  INFORMATION: 

l.  Background 

II.  Cunent  Actions 

m.  Request  for  Comments 

I.  Background 

In  order  to  fulfill  its  responsibilities 
under  the  Federal  Energy 
Administration  Act  of  1974  (Pub.l,.  No. 
93-275)  and  the  Department  of  Energy 
Organization  Act  (Pub.  L.  No.  95-91), 
the  Energy  Information  Administration 
is  obliged  to  carry  out  a  central, 
comprriiensive,  and  unified  energy  data 
and  information  program  which  will 
collect,  evaluate,  assemble,  analyze,  and 
disseminate  data  and  information 
related  to  energy  resource  reserves, 
production,  demand,  and  technology, 
and  related  economic  and  statistical 
information  relevant  to  the  adequacy  of 
energy  resources  to  meet  demands  in 
the  near  and  longer  term  future  for  the 
Nation’s  economic  and  social  needs. 

The  Petroleum  Marketing  Program 
Surveys  colkxd  information  on  costs, 
sales,  prices,  and  distribution  of  crude 
oil  and  petroleum  products.  The  data 
are  published  in  the  Petroleum 
Manieting  Monthly,  DOE/EIA-^0380. 
and  Petrcdeum  Marketing  Annuel,  DOE/ 
EIA-0487,  as  well  as  In  other  EIA 
reports  and  publications. 


n.  CmraM  AclioM 
EIA  modified  the  petroleum 
marketing  data  cofiection  forms  to 
measure  dbanges  in  petroleum  markets 
due  to  the  Clean  Air  Act  Amendments 
of  1990,  to  provide  more  relevant  crude 
oil  and  propane  price  data,  to  increase 
reporting  accuracy,  andto  reduce 
ai^iguity  in  the  instructions.  The 
changes  are  summarized  below: 

1.  Form  EIA-y82A,  ^Itefiners’/Gas 
Plant  Operators’ Monthly  Petroleum 
Product  Sales  Report”  and  Form  HA- 
782B,  ”Reseller8‘/RetaileTs’  Monthly 
Petroleum  Product  Sales  Report.” 

•  Or^genated  and  reformulated 
gasoline  were  added  to  the  product 
slate. 

•  The  wholesale  gasoline  sales 
column  was  expand^  to  include 
"Dealer  Tank  Wagon,”  "Rack,”  and 
"Bulk"  sales. 

•  The  No.  2  diesel  category  was  spKt 
into  “No.  2  diesel  less  than  or  equal  to 
.05  percent  sulfur"  and  "No.  2  (Hesel 
greater  than  .05  percent  sulfur." 

•  Propane  salm  type  categories  were 
added  to  include  residential, 
commercial/institutional,  industrial, 
company-opened  outlets, 
petrochemical,  other  retail,  and 
wholesale  sales. 

•  The  sales  category  "leaded  regular 
motor  gasoline”  was  ^scontinued. 

2.  Form  EIA-782C,  ^Monthly  Report 
of  Petrolenm  Products  Sold  into  States 
for  Consumption.'” 

•  Oxygenated  and  r^ormulated 
gasoline  were  added  to  tiie  product 
slate. 

•  No.  2  diesel  category  was  split  into 
"No.  2  diesel  lees  than -or  equal  to  ;05 
percent  sulfur"  and  "No.  2  diesel -greater 
than  .05  percent  sulfur.” 

•  The  sales  category  ^‘leaded -regular 
motor  gasoline’’  was  discontinued. 

3.  FormEIA-lRE,  “Domestic ‘Crude 
Oil  First  Purchase  Repcrt” 

•  First  purchases  of  domestic  crude 
oil  by  crude  stream  was  added. 

As  a  result  of  dteae  changes  to  the 
survey  forms,  the  EIA  is  proposing 
changes  to  firs  Peteeleum  Mmketmg 
Monthly,  DOE/EIA-4)580,  and 
Petroleum  Marketing  Annual,  DOB/ 
EIA-0487,  pubHcattons.The  EIA  is  also 
taking  this opporttmity  tore-examine 
the  uses  of  these  petrcdeum  marketing 
data. 

Comments  are  requested  on  toe 
following  proposed  changes  to  the 
monthly  publication  Petroleum 
Marketing  Monthly,  DOE/EIAr-0380, 
and  annudl  publication  Petroleum 
Marketing  Annual,  DGE/EIA-0#87: 

A.  Elimination  of  leaded  gasoline 
information. 

B.  Elimination  of  (abbas  and  data 
series  which  sbowaales  by  aaUer  tljiipa. 
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i.e.,  major  refiners,  other  refiners,  and 
resellers. 

C  The  following  new  data  series  will 
be  added  to  the  publication  tables: 

1.  Prices  of  domestic  purchases  of 
crude  oil  by  selected  crude  streams 
within  State. 

2.  Gasoline  price  and  refiner  volume 
data  for  conventional,  oxygenated,  and 
reformulated  gasoline. 

3.  Wholesale  prices  and  volumes  of 
gasoline  separated  bv  dealer  tank 
wagon,  rack,  and  buUc  sales. 

4.  Diesel  &el  sales  separated  into  low 
and  high  sulfur  categories. 

5.  Expanded  propane  sales  categories 
to  include  residenUal,  commercial/ 
institutional,  industrial,  company- 
operated  outlets,  petrochemical,  other 
retail,  and  whole^e  sales. 

A  data  continuity  analysis  will  be 
conducted  that  will  consider  the 
deletion  of  leaded  gasoline,  the  addition 
of  a  supplemental  propane  sample  to 
the  EIA-782B  survey,  and  the  breakout 
by  types  of  gasoline  and  detailed 
wholesale  categories.  The  analysis  will 
include  backcasting  to  account  for 
changes  in  the  data  series. 

m.  Request  for  Comments 

UMrs  of  EIA’s  petroleum  marketing 
information  and  other  interested  parties 
should  comment  on  the  proposals 
outlined  above.  The  following  general 
guidelines  are  provided  to  assist  in  the 
preparation  of  responses.  Please  be 
spedfic  in  your  comments  with  regard 
to  the  proposed  modifications. 

A.  Do  you  use  the  data  proposed  for 
elimination  from  the  publications?  (Be 
specific  as  to  which  data  you  use.) 

B.  For  what  purpose(s)  do  you  use  the 
data?  Be  specific. 

C  What  efiect  would  there  be  on  you 
if  the  data  were  no  longer  published? 

D.  Are  there  alternate  sources  of  data? 
If  so:  (1)  How  do  you  use  them;  (2)  what 
are  their  deficiendes;  (3)  what  are  their 
strengths;  and  (4)  what  efied,  if  any, 
will  the  use  of  the  alternative  data  have 
on  you? 

E.  Will  the  data  in  the  proposed  new 
tables  meet  your  uses  for  petroleum 
marketing  information? 

F.  Do  you  have  alternative  proposals 
for  collecting  or  for  publishing 
information  to  aid  in  the  analysis  of 
petroleum  marketing  issues  other  than 
the  information  proposed  in  the  new 
tables? 

Comments  submitted  in  response  to 
this  notice  will  be  considered  a  matter 
of  public  record  and  will  be  used  by  EIA 
to  determine  whether  to  continue 
publishing  the  data  indicated  for 
deletion. 

Statutory  Authoritioa:  Section  2(a)  of  the 
Paperwork  Reduction  Act  of  1980,  as 


amended.  Public  Law  96-511,  which 
amended  Chapter  35  of  title  44  United  States 
Code  (See  44  U.  S.  C  3506(a)  and  (c)(1). 

Issued  in  Washington,  DC,  December  16, 
1993. 

)ay  E.  Hakaa, 

Administrator,  Energy  Inf ormation 
Administration. 

(FR  Doc  93-31375  Filed  12-22-93;  8:45  am) 
BIUMO  COOC  SOO-OI-P 

Offlc«  of  Energy  Efficioncy  and 
Ronowablo  Energy 

(Case  No.  F-060] 

Energy  Coneervatlon  Program  for 
Cotteumer  Products:  Decision  and 
Order  Granting  a  Waiver  from  the 
Furnace  Test  Procedure  to  Amana 
Refrigeration,  Inc. 

AGENCY:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy. 

ACTKMt:  Decision  and  order. 

SUMMARY:  Notice  is  given  of  the 
Decision  and  Order  (Case  No.  F-060) 
granting  a  Waiver  to  Amana 
Refrigeration,  Inc.  (Amana)  from  the 
existing  Department  of  Energy  (DOE) 
test  procedure  for  furnaces,  llie 
Department  is  granting  Amana  its 
Petition  for  Waiver  regarding  blower 
time  delay  in  calculation  of  Annual  Fuel 
Utilization  Efficiency  (AFUE)  for  its  GBI 
line  of  induced  draft  furnaces. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cyrus  H.  Nasseri,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Mail  Station 
EE-431,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586- 
7140. 

Eugene  Margolis,  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Counsel^ 
Mail  Station  GC-41,  Forrestal 
Building.  1000  Independence  Avenue, 
SW..  Washington.  DC  20585,  (202) 
586-9507. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  10  CFR  430.27(g). 
notice  is  hereby  given  of  the  issuance  of 
the  Decision  and  Order  as  set  out  below. 
In  the  Decision  and  Order,  Amana  has 
been  granted  a  Waiver  for  its  GBI  line 
of  induced  draft  furnaces,  permitting  the 
company  to  use  an  alternate  test  meffiod 
in  determining  AFUE. 


Issued  in  Washington,  DC,  December  17, 
1993. 

Christuia  A.  Ervin, 

Assistant  Secretary,  Energy  ^ficiency  and 
HenewabJe  Energy. 

Background 

The  Energy  Conservation  Program  for 
Consumer  ^oducts  (other  than 
automobiles)  was  established  pursuant 
to  the  Energy  Policy  and  Conservation 
Act  (EPCA),  Public  Uw  94-163,  89  Stat. 
917,  as  amended  by  the  National  Energy 
Conservation  Policy  Act  (NECPA), 

Public  Law  95-619, 92  Stat.  3266,  the 
National  Appliance  Energy 
Conservation  Act  of  1987  (NAECA), 
Public  Law  100-12,  the  National 
Appliance  Energy  Conservation 
Amendments  of  1988  (NAECA  1988), 
Public  Law  100-357,  and  Energy  Policy 
Act  of  1992  (EPAct),  Public  Law  102- 
486, 106  Stat.  2776,  which  requires  DOE 
to  prescribe  standardized  test 
procedures  to  measure  the  energy 
consumption  of  certain  consumer 
products,  including  furnaces.  The  intent 
of  the  test  procedures  is  to  provide  a 
comparable  measure  of  energy 
consumption  that  will  assist  consumers 
in  making  purchasing  decisions.  These 
test  procedures  appear  at  10  CFR  part 
430,  subpart  B. 

The  Department  amended  the 
prescribed  test  procedures  by  adding  10 
CFR  430.27  to  create  a  waiver  process. 

45  FR  64108,  September  26. 1980. 
Thereafter,  DOE  further  amended  its 
appliance  test  procedure  waiver  process 
to  allow  the  Assistant  Secretary  for 
Energy  Efficiency  and  Renewable 
Energy  (Assistant  Secretary)  to  grant  an 
Interim  Waiver  from  test  procedure 
requirements  to  manufacturers  that  have 
petitioned  DOE  for  a  waiver  of  such 
prescribed  test  procedures.  51  FR  42823, 
November  26, 1986. 

The  waiver  process  allows  the 
Assistant  Secretary  to  waive  temporarily 
test  procedures  for  a  particular  basic 
model  when  a  petitioner  shows  that  the 
basic  model  containSHine  or  more 
design  characteristics  which  prevent 
testing  according  to  the  prescribed  test 
procedures  or  when  the  prescribed  test 
procedures  may  evaluate  the  basic 
model  in  a  manner  so  unrepresentative 
of  its  true  energy  consumption  as  to 
provide  materially  inaccurate 
comparative  data.  Waivers  generally 
remain  in  effect  until  final  test 
procedure  amendments  become 
efiective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

The  Interim  Waiver  provisions  added 
by  the  1986  amendment  allow  the 
Assistant  Secretary  to  grant  an  Interim 
Waiver  when  it  is  determined  that  the 
applicant  will  experience  economic 


Federal  Register  /  Vol.  58,  No.  245  /  Thursday,  December  23,  1993  /  Notices 


58131 


hardship  if  the  Application  for  Interim 
Waiver  is  denied,  if  it  appears  likely 
that  the  Petition  for  Waiver  will  be 
granted,  and/or  the  Assistant  Secretary 
determines  that  it  would  be  desirable  for 
public  policy  reasons  to  grant 
immediate  relief  pending  a 
determination  on  the  Petition  for 
Waiver.  An  Interim  Waiver  remains  in 
effect  for  a  period  of  180  days  or  until 
DOE  issues  its  determination  on  the 
Petition  for  Waiver,  whichever  is 
sooner,  and  may  be  extended  for  an 
additional  180  days,  if  necessary. 

Amana  filed  a  ‘Tetition  for  Waiver," 
dated  July  9, 1993,  in  accordance  with 
§  430.27  of  10  CFR  part  430.  The 
Department  published  in  the  Federal 
Register  on  ^ptember  29, 1993, 

Amana's  petition  and  solicited 
comments,  data  and  information 
respecting  the  petition.  58  FR  50906. 
Amana  also  filed  an  "Application  for 
Interim  Waiver"  under  §  430.27(g) 
which  DOE  granted  on  September  17, 
1993.  58  FR  50906,  September  29. 1993. 

No  conunents  were  received 
concerning  either  the  "Petition  for 
Waiver"  or  the  "Interim  Waiver."  The  ' 
Department  consulted  with  the  Federal 
Trade  Commission  (FTC)  concerning  the 
Amana  Petition.  The  FTC  did  not  have 
any  objections  to  the  issuance  of  the 
waiver  to  Amana. 

Assertions  and  Determinations 

Amana's  Petition  seeks  a  waiver  from 
the  DOE  test  provisions  that  require  a 
1.5*minute  time  delay  between  the 
ignition  of  the  burner  and  the  starting  of 
the  circulating  air  blower.  Amana 
requests  the  allowance  to  test  using  a 
30-second  blower  time  delay  when 
testing  its  GBI  line  of  induce  draft 
furnaces.  Amana  states  that  since  the 
30-second  delay  is  indicative  of  how 
these  models  actually  operate  and  since 
such  a  delay  results  in  an  improvement 
in  efficiency  of  approximately  0.8 
percent,  the  petition  should  ^  granted. 

Under  specific  circumstance^  the 
DOE  test  procedure  contains  exceptions 
which  allow  testing  with  blower  delay 
times  of  less  than  the  prescribed  1.5- 
minute  delay.  Amana  indicates  that  it  is 
unable  to  take  advantage  of  any  of  these 
exceptions  for  its  GBI  Une  of  induced 
draft  furnaces. 

Since  the  blower  controls 
incorporated  on  the  Amana  furnaces  are 
designed  to  impose  a  30-second  blower 
delay  in  every  instance  of  start  up,  and 
since  the  current  provisions  do  not 
specifically  addr^  this  type  of  control, 
E)OE  agrees  that  a  waiver  Should  be 
granted  to  allow  the  30-second  blower 
time  delay  when  testing  the  Amana  GBI 
line  of  induced  draft  fi^aces. 
Accordingly,  with  regard  to  testing  the 


GBI  line  of  induced  draft  furnaces, 
today’s  Decision  and  Order  exempts 
Amana  from  the  existing  provisions 
regarding  blower  controls  and  allows 
testing  with  the  30-second  delay. 

It  is,  therefore,  ordered  that: 

(1)  Ihe  "Petition  for  Waiver"  filed  by 
Amana  Refrigeration.  Inc.  (Casa  No.  F- 
060)  is  hereby  granted  as  set  forth  in 
paragraph  (2)  below,  subject  to  the 
provisions  of  paragraphs  (3),  (4),  and  (5). 

(2)  Notwithrtanaing  any  contrary 
provisions  of  Appendix  N  of  10  CTO 
part  430,  subpart  B,  Amana 
Refrigeration,  Inc.,  shall  be  permitted  to 
test  its  GBI  line  of  induced  ^ft 
furnaces  on  the  basis  of  the  test 
procedxue  specified  in  10  CFR  part  430, 
with  modifications  set  forth  below: 

(i)  Section  3.0  of  Appendix  N  is 
deleted  and  replaced  with  the  following 
paragraph: 

3.0  Test  Procedure.  Testing  and 
measurements  shall  be  as  specified  in 
section  9  in  ANSI/ASHRAE  Standard 
103-82  with  the  exception  of  sections 
9.2.2, 9.3.1,  and  9.3.2,  and  the  inclusion 
of  the  following  additional  procedures: 

(ii)  Add  a  new  paragraph  3.10  to 
Appendix  N  as  follows: 

3.10  Gas-  and  Oil-Fueled  Central 
Fiunaces.  The  following  paragraph  is  in 
lieu  of  the  requirement  specified  in 
section  9.3.1  of  ANSI/ASHRAE 
Standard  103-82.  After  equilibrium 
conditions  are  achieved  following  the 
cool-down  test  and  the  required 
measurements  performed,  turn  on  the 
furnace  and  measure  the  flue  gas 
temperatiue,  using  the  thermocouple 
grid  describe  above,  at  0.5  and  2.5 
minutes  after  the  main  bumer(s)  comes 
on.  After  the  burner  start-up,  delay  the 
blower  start-up  by  1.5  minutes  (t-), 
unless:  (1)  the  furnace  employs  a  single 
motor  to  drive  the  power  biuner  and  the 
indoor  air  circulating  blower,  in  which 
case  the  burner  and  blower  shall  be 
started  together,  or  (2)  the  furnace  is 
designed  to  operate  using  an  imvarying 
delay  time  that  is  other  than  1.5 
minutes,  in  which  case  the  fan  control 
shall  be  permitted  to  start  the  blower,  or 

(3)  the  delay  time  results  in  the 
activation  of  a  temperature  safety  device 
which  shuts  off  the  burner,  in  which 
case  the  fan  control  shall  be  permitted 
to  start  the  blower.  In  the  latter  case,  if 
the  fan  control  is  adjustable,  set  it  to 
start  the  blower  at  the  highest 
temperature.  If  the  fan  control  is 
permitted  to  start  the  blower,  measure 
time  delay,  (t  - ),  using  ^  stopwatch. 
Record  the  measured  temperatures. 
During  the  heat-up  test  for  oil-fueled 
furnaces,  maintain  the  draft  in  the  flue 
pipe  within  ±0.01  inch  of  water  column 
of  the  manufacturer’s  recommended  on- 
period  draft. 


.  (iii)  With  the  exception  of  the 
modifications  set  forth  above,  Amana 
Refrigeration.  Inc.  shall  comply  in  all 
respects  with  the  test  procedures 
specified  in  Appendix  N  of  10  CFR  part 
430,  subpart  B. 

(3)  The  Waiver  shall  remain  in  effect 
from  the  date  of  issuance  of  this  Order 
until  DOE  prescribes  final  test 
procedures  appropriate  to  the  GBI  line 
of  induced  draft  furnaces  manufactured 
by  Amana  Refirigeration,  Inc. 

(4)  This  Waiver  is  based  upon  the 
presvuned  validity  of  statements, 
allegations,  and  dociunentary  materials 
submitted  by  the  petitioner.  This  Waiver 
may  be  revoked  or  modified  at  any  time 
upon  a  determination  that  the  factual 
b^is  imderlying  the  petition  is 
incorrect 

(5)  Effective  December  17, 1993,  this 
Waiver  supersedes  the  Interim  Waiver 
granted  the  Amana  Refrigeration.  Inc.  on 
September  17, 1993.  58  ^  50906, 
September  29, 1993  (Case  No.  F-060). 

bsued  in  Washington.  DC,  December  17, 
1993. 

Christine  A.  Ervin. 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

[FR  Doc  93-31376  Filed  12-22-93;  8:45  am] 
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[Casa  No.  F-061] 

Energy  Conservation  Program  for 
Consumer  Products:  Decision  and 
Order  Granting  a  Waiver  From  the 
Furnace  Test  Procedure  to  Carrier 
Corp. 

AGENCY:  Office  of  Energy  Efficiency  and 
Renewable  Energy.  DOE. 

ACTION:  Decision  and  order. 

SUMMARY:  Notice  is  given  of  the 
Decision  and  Order  (Case  No.  F-061) 
granting  a  Waiver  to  Carrier  Corporation 
(Carrier)  finm  the  existing  Department 
of  Energy  (DOE)  test  procedure  for 
furnaces.  The  Department  is  granting 
Carrier  its  Petition  for  Waiver  regarding 
blower  time  delay  in  calculation  of 
Annual  Fuel  UtiUzation  Efficiency 
(AFUE)  for  its  58TUA/330AAV  and 
58TMA/331AAV  lines  of  induced  draft 
furnaces. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cyrus  H.  Nasseri,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Mail  Station 
EE-431,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585,  (202)  586- 
7140. 

Eugene  Margolis,  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Counsel, 


utsa 
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Mail  SMiia»CC-41r^i>Mi^ 

Btiiidfaig,  lWWilii4>jpwuJwm»  A;»wnw, 
Sm,.WMMwglnn,  DC205<5.  (20^ 
586-go«r. 

■■ppi  mFiiTAitv  ■POiwurtii.  hi 
accordance  with  10  CFR  430i27^ 
nolli6»  Ip berel^  given- of  the- issuance- af 
the»Decisien  and  Otder  as  set*  onl  behnr. 
In  the  Dedalen-and  Ordhr,  Gterier  hae 
beam  yanlod' a  Waiver  ihrite  WTUAA 
330AAV  Bid  58TMAi/^3f/lAV  Bnea  of 
induced  drafl  ftmiocee,  pennittingithe 
company  to  usn  a»  altemete  test  miethad 
in  detennhnngiVtJE. 

haued  in  Washington,.  DC.  Qacanhee  13, 
1993. 

C&risliaa  Ak  Ecda, 

Assistant  Saentai%.Eoeegf  H^^sieacyaod- 
Benewabla  Energy. 

BaskgmaMi 

The  Energf  Consecvation  frograin  for 
Consumer  Prodncts  (other  than 
automobilies)  was  es^Bshed:  puieuani 
to  the  Energy  Pcdlcy  and*  Conservation 
Act(EFC2M;  Public  LaaeM-ltt^  8»Slat. 
017,  as  amended  by  the  Nationid  Energy 
Conservaticm  Policy  Act  QOECPAh 
PubHcLaaeOS-ttO;  OXStat  3368,  the 
National  Appliance  Energy 
Ca«aac«ation  AeS  of  3987  (MAECA), 
Public  Law  100-12,  thaiNattanat 
AppliMica  Enemy  Cnnsewatinn 
Amendments  ofl988  (NAECA  19881, 
Public  Law  100-357,  and  the  Energy 
Policy  Aaloll&OK^Actl^  Public  Law 
102-488,  tflfe  Slat.  2278,  which,  SKpiins 
DOE  tapanscrihattandaBdised  test 
procediiBas  ta  measuie  thofeiiaigy 
consumption  of  certain  consumer 
products,  including  furnaces.  The  intent 
of  dia  taat  pnacadumis  to  prosidoia 
comparable  measttwaCsDsagy 
consumption  tiaatiwUl.  assist.  coBSumens 
in-  making  pnrchesiHg-  decisions.  'Rrese 
test  proceAigea  appear  at  It^CFR  part 
430,  nibfait  Bl 

TheDepartteaiit  amended  the 
presciibadtaetpcocacKMeebyadtBiig  10 
CFR  430123  to  oealtoa  waiver  prasess; 

45  Septombar  26v  19801 

Thaaaaftiii,  DOR  flnthar-anMiidbd'  its 
appliance  tost  psocedure  waivar  process 
to  allona  the  Awiilant  SacrelsiT  ror 
Energy  ECcieMqfi  and  lanawamP 
En«^  (Aasialont  SoeralBry).tio  grant  an 
Interim  Waiver  from  test  procedure 
requiramanta  ta  manuladbunES  that,  have, 
petitimied  DOE  for  a  waiver  of  such 
presadbofttaslprecedafas,  5t  FR  42823; 
Novendtoa  28;  1988, 

The  waiver  pvacaseallSwe  the 
Assistant  5iBiraWBiy  to  waive terapmiily 
test  proceduieefera  paitUailta'  biwic 
modef  wihen> »  petMuNPshowStftat’ the 
basic  model  conteliu  one  or  more 
deaigndtoaacterislicewhWtipiavant. 
testfagawordttigtettlepiaepiftBdlsst 


procedures  avwhen  the  preeeribed*  teat 
procechver  may  eva&ialethehasie 
modett  in  »  mcmwr  so- unrepresentMiVe 
of  its  true  energy  eoaswmpdon'  arte 
provide  materiel  inaccurate 
comparative  dhtn.  WSivers  generally 
rem^  in  effect  until  Ibiaf  test 


procedure  amendments  became 
effective,  resolving-  the  problem  that  is 
the  subji^  of  the  vraiver. 

ThefetadsrWSiiuerpraviaHnis  addhd 
by  the  3M6  anMncbnentaliaw  the 
AMistant  Secretary  to  grant  an  hrterhn 
Waiver  %vhen  Hindhterarinadthet  the 
applicant  wil  experience  econonrie 
haidship  irthe  Application  for  hrterfrn 
Waiver  is  (Hanfod^if  it  appears  Kkely 
that  the  Patitian  for  Waiver  w^  be 


manted;  andfce  the  Assistant  Secretary 
^ermmes  that  it  would  be  dasirabts-for 
public  poHcy  reasons  to  grant 
immediate  relief  pending  a 
determination  on  the  Petition  for 
Waiver.  AabilBriia  Waiver  remains  in 
effect  for  a  period  of  180  days  or  until 
DOE  issues  its  deteHufriatibn  on  the 
Petition  for  Waiver,,  whichever  £s. 
sooner,,  and  maw  ha  extended  for  an 
additionaf  180  da^iTnacesaaiy. 

Caviar  filed  a  "Petilkm  fbr  Wmvar.,'* 
dated  August  3, 1993,  ilk  accordance 
with  S.430.27  oftaCFR  paxl430.  The 
Departineni  puhUahad^  in  the  Faderal> 
Registac  on  Seplambei  29, 1993, 

Cabas’s  petitim  uid  solicited 
comments,  data  and  information 
respecting  t^  palitiont,.  53  FR  50908. 
Ca^er  a^  fil^  aa  **  Apphcalion  for 
Interim.  Waiver”  under  S43D.Z7(g) 
which  DOE.grantad  on  September  17, 
1993..  58  FR  50908,,  &ptember  29, 1993, 

No,  comments  were.received 
concerning, either  the  ”Petition  for 
Waiver”  or  the  ”Interim  WSrivar.”  The 
Department  consulted  with  The  Federal 
lYade  Commission  (FTCt  eonoeraing  the 
Carrier  Petition.  The  FTC did  not  have 
any  objectiiHis.to  the  issuance  of  the 
wdver  to  Qnrier. 


Assertions-  and  Datannrinationa 
Carrier's  PetiHtm  seeks  a  waiver  from 
the  DOE  test  pnmshms  that  require  a 
1.5-minute  firm  delay  between  the 
ignition  (d  the  burner  and  the  starting  of 
the  drenfating  airblower.  Carrier 
requests  the  aHOwanceto  test  using  a 
45-seeoiidblOwertiTne  dblay  when 
testing  its  59TUiA/330AAV  and  58TMAA 
331  AAV  lines  of  induced  draft  ftunacee. 
Carrier  states  that  since  foe  45-8econdl 
delay  Vindicative  oThow' these  modefe 
actually  operate  and  since  sudi  adeTay 
results  iO  an  improvement  hi  efficiency 
of  approximatefy  0;9  percent;  foe 
peth^  ritould  be  granted'. 

yndbr  ^peEtfiO-ciBSttmstaiiees;  foe 
DOB  teat  precedUracentehia  exceptimis 
which  allow  testing  with  blower  aafay 


tiineeof  leaefoan  the  prescribed  1.3- 
minute  dblay.  Carrier  hidteatBs  foat  it  ia 
unable  fotalraadventagp' of  any  of  these 
exceptions-  fbr  its  58TUA/330AAV'and 
S8TfrM/391>AA V  lines  of  induced  draft 
furnaces. 

Since  theblbwo'-centRrie 
incorpomied  (rt  foe  OeTfer  forneces  are 
desi^rad'tO'imeeeea  43-seeeiidblOwer 
delay  in  every  inetance  ef  stect  uy,  and' 
since  the- currant  provVfone  db  not- 
spedficafiy^addr^thiB  type  ef  control', 
E)OE  agreea  that  a  wai<ver'8TOttldbe 
granted  foallsw'  foe  4g>BeoBnd  blower 
time  delay  when-  tesfoig  foeCanjer 
58TlIA/33flAATand  58TMA/331AAV 
lines  of  induced  dkeft  frunacar 
Accordlirgfy,  with  regard  to  testing  foe 
58TUA/330AAV  and  587MA/33IAAV 
lines  of  induced  drirfl  llimaces,..todiy'8 
Decision  and  Ordbr exempts- Carrier 
from-  foe  existing  proviSiona  regarding 
blower  controleaod  alfowe  testing  w^ 
foe  45-second'  delay. 

It  ie,  foeroforot  ordered  tiiatt 
fllThe  "Petitien  for  Waiver''  filed  by, 
Carrier  Corporation  (C^seNo-.  F-08l:|is 
hereby  granted  as-  set  forth  ht  peragraph 
(2X  below,  subject  to  the  previsions  at 
paragraphs  f3K  (4f..  and  (Sif. 

(2f  Netwifostmidfng  any  contrary 
provisions  of  Appendix  N- of  1ft  Clhl 
part  ^ft,  subpe^ft,  Cerrier- Corporation, 
shall  be  permitted  to  test  Me  58TUA/ 
330AAV  and  58TMA/33ikAAV  Unnsoi 
induced  draft  frimaces  oa  the, basis  of 
the  test  procedure  sp^fied'in  IftCFR 
part  43(T«wifo  modincations  rat  forth 
mIow;. 

H)!  Section  3Lft  of  Appendix  N'is 
deleted  and  replaced  with  foe  fbfliowing 
paragraph 

3.0  Test  Procedure;  Testing  and 
measurements  shaff-  be  as  spscHlsdl  in 
section  9’  Mi  ANSl/ASlBtAE  Standard 
103-82  with  the  exception  of  sections 
9.2.2, 9.3'.  1.  and  9^.2,  and  the  inclusion 
of  foefolTowing  additiOiiel  procedures: 

(ii)  Adda  new  peragnqih  3.1ft  to 
AppmdfxN'asfbffowsc-  « 

3.10*  (^s^ and- Oil-Pueled' Central 
Finmaees.  The  following-  paragraph-  is  iti 
lieui  M'^foe  requireinenlD  spedffed  in 
section  9.9.1  of  ANSS^ASEBIAE 
Standard  lftft-82.  After  equilibrium 
comHlions  are  achieved'  fi^bwingthe 
cool-dowir  test- and  the  requirad 
measurements  performed,,  turn  on  foe 
furnace  and  measure  the  flue  gas 
temperature,  using  foe  thermocouple 
grid  dbscribed  shc^.  at  ft.5  and  2.5 
minutes-  after  foe  main-  bumerfs)'  comes 
on.  After  theburner  start-up.  dblay  foe 
blewer  stait-np  by  1.5  mtnntas  (t-f; 
unlessrdITbeftimace  emph^a  ain^ 
motor’to  drive  the  power  burner  and' foe 
indoor  air  cnmdlstMig  bfowef.  in  whstfo 
case  the  bonier  andbhnmr^allhn 
startad  together,  or(;^titeftimacefa  - 
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designed  to  operate  using  an  unvarying 
delay  time  that  is  other  than  1.5 
minutes,  in  which  case  the  fan  control 
shall  be  permitted  to  start  the  blower;  or 

(3)  the  delay  time  results  in  the 
activation  of  a  temperature  safety  device 
which  shuts  off  the  burner,  in  which 
case  the  fan  control  shall  be  permitted 
to  start  the  blower.  In  the  latter  case,  if 
the  fan  control  is  adjustable,  set  it  to 
start  the  blower  at  the  highest 
temperature.  If  the  fan  control  is 
permitted  to  start  the  blower,  measure 
time  delay,  (t*),  using  a  stopwatch. 

Record  the  measured  temperatures. 
During  the  heat-up  test  for  oil-fueled 
furnaces,  maintain  the  draft  in  the  flue 
pipe  within  ±0.01  inch  of  water 
column  of  the  manufacturer’s 
.'^commended  on-period  draft. 

(iii)  With  the  exception  of  the 
modifications  set  forth  above.  Carrier 
Corporation  shall  comply  in  all  respects 
with  the  test  procedures  specified  in 
Appendix  N  of  10  CFR  part  430,  subpart 
B. 

(3)  The  Waiver  shall  remain  in  effect 
from  the  date  of  issuance  of  this  Order 
until  DOE  prescribes  final  test 
procedures  appropriate  to  the  58TUA/ 
330AAV  and  58TMA/AAV  lines  of 
induced  draft  furnaces  manufactured  by 
Carrier  Corporation. 

(4)  This  Waiver  is  based  upon  the 
presiuned  validity  of  statements,'* 
allegations,  and  documentary  materials 
submitted  by  the  petitioner.  This  Waiver 
may  b^  revoked  or  modified  at  any  time 
upon  a  determination  that  the  factual 
basis  underlying  the  petition  is 
incorrect. 

(5)  Effective  December  15, 1993,  this 
Waiver  supersedes  the  Interim  Waiver 
granted  the  Carrier  Corporation  on 
September  17, 1993.  58  FR  50908, 
September  29, 1993  (Case  No.  F-061). 

Issued  in  Washington,  DC,  December  15, 
1993. 

Christine  A.  Ervin. 

Assistant  Secretary.  Energy  Efficiency  and 
Renewable  Energy.  , 

|FR  Doc.  93-31373  Filed  12-22-93;  8:45  am] 
BILUNG  COOC  MSO-OI-P 


[Case  No.  F-0621 

Energy  Conservation  Program  for 
Consumer  Products:  Decision  and 
Order  Granting  a  Waiver  From  the 
Furnace  Test  Procedure  to  Carrier 
Corporation 

AGENCY:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Energy. 

ACTION:  Decision  and  Order. 

SUMMARY:  Notice  is  given  of  the 
Decision  and  Order  (Case  No.  F-061) 


granting  a  Waiver  to  Carrier  Corporation 
(Carrier)  from  the  existing  Department 
of  Energy  (DOE)  test  proradure  for 
furnaces.  ’Ihe  Diepartment  is  granting 
Carrier  its  Petition  for  Waiver  regarding 
blower  time  delay  in  calculation  of 
Annual  Fuel  Utilization  Efficiency 
(AFUE)  for  its  58MXA/350kAV. 
58MCA/MAV,  and  490AAV  lines  of 
induced  draft  furnaces. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cyrus  H.  Nasseri,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Mail  Station 
EE-431,  Forrestal  Building,  1000 
Independence  Avenue,  SW, 
Washington,  DC  20585,  (202)  586- 
7140. 

Eugene  Margolis,  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Counsel, 
Mail  Station  GC-41,  Forrestal 
Building,  1000  Independence  Avenue, 
S.W.,  Washington,  DC  20585,  (202) 
586-9507. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  10  CFR  430.27(g), 
notice  is  hereby  given  of  the  issuance  of 
the  Decision  and  Order  as  set  out  below. 
In  the  Decision  and  Order,  Carrier  has 
been  granted  a  Waiver  for  its  58MXA/ 
350MAV,  58MCA/340MAV,  and 
490AAV  lines  of  induced  draft  furnaces, 
permitting  the  company  to  use  an 
alternate  test  method  in  determining 
AFUE. 

Issued  in  Washington.  DC.  December  15, 
1993. 

Christine  A.  Ervin. 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

Background 

The  Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  was  established  pursuant 
to  the  Energy  Policy  and  Conservation 
Act  (EPCA),  Public  Law  94-163, 89  Stat. 
917,  as  amended  by  the  National  Energy 
Conservation  Policy  Act  (NECPA), 
Public  Law  95-619, 92  Stat.  3266,  the 
National  Appliance  Energy 
Conservation  Act  of  1987  (NAECA), 
Public  Law  100-12,  the  National 
Appliance  Energy  Conservation 
Amendments  of  1988  (NAECA  1988), 
Public  Law  100-357,  and  the  Energy 
Policy  Act  of  1992  (l^Act),  Public  Law 
102-486, 106  stat.  2776,  which  requires 
DOE  to  prescribe  standardized  test 
procedures  to  measu2:e  the  energy 
consumption  of  certain  consumer 
products,  inclucfing  furnaces.  The  intent 
of  the  test  procedures  is  to  provide  a 
comparable  measure  of  energy 
consumption  that  will  assist  consumers 
in  making  purchasing  decisions.  These 


test  procedures  appear  at  10  CFR  part 
430,  subpart  B. 

The  Department  amended  the 
prescribed  test  procedures  by  adding  10 
CFR  430.27  to  create  a  waiver  process. 

45  FR  64108,  September  26. 1980. 
Thereafter,  DOE  further  amended  its 
appliance  test  procedure  waiver  process 
to  allow  the  Assistant  Secretary  for 
Energy  Efficiency  and  Renewable 
Energy  (Assistant  Secretary)  to  grant  an 
Interim  Waiver  horn  test  procedure 
requirements  to  manufacturers  that  have 
petitioned  E)OE  for  a  waiver  of  such  i 
prescribed  test  procedures.  51  FR  42823, 
November  26, 1986. 

The  waiver  process  allows  the 
Assistant  Secretary  to  waive  temporarily 
test  procedures  for  a  particular  basic 
model  when  a  petitioner  shows  that  the 
basic  model  contains  one  or  more 
design  characteristics  which  prevent 
testing  according  to  the  prescribed  test 
procedures  or  when  the  prescribed  test 
procedures  may  evaluate  the  basic 
model  in  a  manner  so  unrepresentative 
of  its  true  energy  consumption  as  to 
provide  materially  inaccurate 
comparative  data.  Waivers  generally 
remain  in  efiect  until  final  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

The  Interim  Waiver  provisions  added 
by  the  1986  amendment  allow  the 
Assistant  Secretary  to  grant  an  Interim 
Waiver  when~it  is  determined  that  the 
applicant  will  experience  economic 
hardship  if  the  Application  for  Interim 
Waiver  is  denied,  if  it  appears  likely 
that  the  Petition  for  Waiver  will  be 
granted,  and/or  the  Assistant  Secretary 
determines  that  it  would  be  desirable  for 
public  policy  reasons  to  grant 
immediate  relief  pending  a 
determination  on  the  Petition  for 
Waiver.  An  Interim  Waiver  remains  in 
efiect  for  a  period  of  180  days  or  until 
DOE  issues  its  determination  on  the 
Petition  for  Waiver,  whichever  is 
sooner,  and  may  be  extended  for  an 
additional  180  days,  if  necessaiv. 

Carrier  filed  a  “Petition  for  Waiver,” 
dated  August  3, 1993,  in  accordance 
with  section  430.27  of  10  CFR  part  430. 
The  Department  published  in  the 
Federal  Register  on  September  29, 1993, 
Carrier’s  petition  and  solicited 
comments,  data  and  information 
respecting  the  petition.  58  FR  50910. 
Carrier  also  filed  an  “Application  for 
Interim  Waiver”  under  section  430.27(g) 
which  DOE  granted  on  September  17, 
1993.  58  FR  50910,  September  29. 1993. 

No  comments  were  received 
concerning  either  the  “Petition  for 
Waiver”  or  the  “Interim  Waiver.”  The 
Department  consulted  with  The  Federal 
Trade  Commission  (FTC)  concerning  the 
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CarnK  Petitian.  Tha  FTC  did  net  have 
any  cd)jecUons  to  the  issuance  of  the 
waiver  teCairier; 

Assertioiia  and.  DeteEminalions 
Carrier'ft  Petition  seeks  a  waiver  from 
the  DOE  test  provistons  that  Bequuw  » 
1.5-nrimitB  time  defaqp  between  the 
ignition  of  the-bucaer  and:  the  starting  of 
the  circalating  ain  bhiwer.  Carrier 
requests- the  s^owance  to  test  using  a> 
60-secaHid  bkmer  hme  delay  when 
tasting  its  S8MXA/350MAV,  58MCA/ 
340MAV,  and  40OAAV  lines  oFindneed' 
draft  hunaces.  Caarier  states  diat  since 
the  60-second  delay  isindicative  of  how 
these  models  actually  operate  and'  since 
such  a  delay  results  in  an  improvement 
in  effkiency  efappnoKimately  1.9 
percent',  the  petitimr  should  granted'. 

Under  specific  drcuinstenceSk  the 
DOE  test  peacedure  contains  exceptions 
which  aUow  tasting  withi  blower  delby 
timasof  less  diao  ^  prescribed  1.5^ 
minute,  delay.  Carrier  indicates  thet  ft  is 
unablbtD  taiM  advantage  oFany  of  these 
exceptions  for  its 

58MCA/340MAV,  and  49eAAY  lines  of 
induced  draft  ftameces. 

Since  the  blower  controls 
incorporated  on  the  Carrier  ftimaees  are 
desigiiadita  impose  a  60-eeeond  Mower 
delay  in  every  instance  of  start  up,  and 
since  tho  current  provisions  do  not 
spedficany  addr^  this  typo  of  control 
IXffi  a^oes' Aat  a  waiver  should  be 
granted'  teaflew  tho  fiO^second  blower 
time  delay  when  testing' the  Carrier 
58MKA/360MAV,  58MCA/340MAV; 
and  490AAV  Rnes  of  induced  draft 
fumacee.  AccordinglyT  with  regard  to 
testing  the  58MXA/390MAV.  58MCA/ 
34(nifAV.  and  490AAV  lines  of  induced 
draft  furnaces,  today's Decision  and 
Order  exempts  Carrier  from  the  existing 
provisions  regmtfing  blower  controls 
and  allows  testing  wfth  the  60-secand’ 
delay. 

It  is,  therepOKi  ordered  that: 

(1)  The  “Petition  fer  Waiver”  filed' by 
Carrier  Corporation  (Case  No.  F-062)  is 
hereby  punted  as  set  forth  in  paragraph 
(2)  below,  subject  to  the  provisions  of 
paragraphe  (4);  and  (5). 

(2)  Net'withstanding  any  contrary 
provisions  of  appendix  N  of  lO  CFK  part 
430,  subpart  ff,  Casrier  Corporation, 
shall  be  permitted  to- test  its  58MXA/ 
350KiAV,  S^4CA/340MAV.  and 
490AAV  lines  of  induced  draft  himaces 
on  the  basis  of  the  test  procedure 
specified  in  10  CFR  pait  439,  with 
modifications  set  forth  belbw: 

(i)'  Section  3.9  of  appendix  hf  is 
deleted  and  replaced  with  the  (MIewing 
paragraph: 

3.9  Test  ProcedUrati  Testing  and 
measuaoments  shall  b» as  specified*  in. 
secti<m' 9  be  ANSI/ ASHRAE  Standard 


109-82  with  the  exception  of  sections 
9.2.2, 9.3’.l,  and  9.3.2,  and! the  inclusion 
of  the  following  additional' procedures; 

(ii);  Add*  a.  new  paragraph  3.T0'tn 
appendix  N  as  follows: 

3.10  Gas- and  OU- Fueled  Central' 
Furnaces;  The  fbHowing.  paragraph  is  in 
lieu  of  the  requirement  specified  in. 
section  9’.3’.t  of  ANSf/ASfffiAE 
Standard  103-82.  After  equilibrium 
conditions  are  achieved  following  the 
cool-down  test  and  the  required 
measurements  performed,  turn  on  the 
furnace  and  measure  the  flue  gas 
temperature,  using  the  thermocouple 
grid  described'  above,  at'  0.3  and  2.5 
minutes  after  the  main  burners)  comes 
on.  After  the  burner  start-up,  delay  the 
blower  start-up  by  1.5  minutes  (t— '), 
unlass:  f(D;the  fiicnace  employs  a  single 
malm;  to:  chive  the  power  burner  and  the 
indoor  ain  cireulatii^  Mower,  in  which 
case  dm  burner  and  blower  shall  be 
startad!  together;  or  (2lith8>ftima(»  is 
designed  to  operate  using  an  unvarying 
delay  time  that  is  other  than  1.5 
minutes,  in- which  ease  the  fan.  control 
shall  be  permitted  to  start  the  blower,,  or 
(3l  the  delay  time  rasults  in.  the 
activation  of  a  temperature  safety  device 
which'  ^wts  off  the  burQer„in  which, 
case  the  fan.  control  shall  be  permilted 
to  start,  the  blower.  In  the  latter  case,;  if 
the  fan  cusntiol  is  adjustable,  set  it  to. 
start  the  blower  at  the  highest 
temperature.  If  the  fan  control  is 
permitted  to  start  the  blower,,  measure 
time  delay',  ft  —  )',  usings  stopwatch. 
Record  the  measured  temperatures. 
During  the  heat-up  test  fer  oil-fueled 
furnaces,,  maintain  the  draft!  in  the  flue 
pipe  within  *  0.01  inch  of  water  column 
of  the  manufacturer’s  recommended  on- 
period  draft. 

(lit)  Widi  the  exception  of  die 
modifications  set  forth  above.  Carrier 
Coi>poFation  shall  comply  in  all  respects 
with  dm  test  procedures  specified  hi 
appendix  N  of  10  CFR  part  430;  subpart 
B. 

(3)  The  Waiver  shall  remain  hr  effect 
from  the  date  of  issuance  of  this  Order 
until  DOE  prescribes  final  test 
procedures  appropriate  to  the  58MXA/ 
350MAV,  58MCA/340MAV,  and 
490AAV  lines  of  induced  draft  fomaces 
manufactured  by  Carrier  Chrporation. 

(4)  This  Waiver  is  based  upon  the 
presumed  validity  of  statements, 
allegations,  and  documentary  materials 
submitted  by  the  petitioner.  This  Waiver 
may  be  revolted'  or  modified  at  any  time 
upon  a  determination  that  die  factual: 
basis  underiying  the  petition  is 
incorrect. 

(5)  Eftective  Elecember  23, 1993,  this 
Waiver stqmrsedbs  the  Interim  Waiver 
granted  the-  Carrier  Cbrporation  on 


September  17, 1993.  58  FR  5091X). 
September  29, 1993  (Case  No.  F-QB2)i. 

Issued  In.  WasbingtoB^  DC,  December  IS, 
1993. 

Christine  A.  Ervin, 

Assistont’Seentory,  Eneigy  Efficiemy  and" 
Benewable^Bttergy: 

IFRDoc.  93-31372Filed  12-22-93;  8:45  amll 
BiLLiNQ  cone  t450-ev« 


[Case  No.  F-4»e) 

Energy  Conservetton  Program  for 
Consumer  Products:  Decision  and. 
Order  Granting,  a  Waieer  From  the 
Furnace  Test  Procedure  to  The  Dueane 
Co.  fnc. 

AGEMCt::  Ofikitt  of  Energy'  Efificieaey/  and 
Renewable  Eneagy,  Departmeni  of 
Energy. 

action:  Decision  and  oitfor. 


SUMMARY:  Notice  is  given' of  the. 

Decision  and  Order  [Case  No.  F-958) 
granting  a.  Waiver  taThe  Dueane 
Company  Inc.  OQucaae);  from  the 
existing  Department  of  Energy  (DOE), 
test  procedure  for  furnaces.  The 
Department  is.  granting  Dueane  PeHtian 
for  Waiver  ragar(iing;biower  time  delay 
in.  calculation'  of  Annual  Fuel 
Utilization  Effieieiiey  (AFli^i  for  its 
UliG,  ULB,  and  UHi  series  of  oil 
furnaces. 

FOR  FURTHER  MFORMATION  CONTACT: 

Cyrus  M  NOsseri,  U;S:  Dtepartinent  of 
Energy,  Office  of  Ehergy  Efficiency 
and  Renewabfo  Energy,  MaiF  Station 
EE-431',.  ForrestaF  Building,.  1900 
Independence  Avenue,  SW'.. 
Washington^  DC  20585,  (282)  586- 
7140. 

Eugene  Margolis,  Esq.^U.S.'Departmenl 
of  Energy,  Office  of  General  Cbunsel. 
Mail  Station *GC-41,'t't)rrestal, 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585,  (202) 
586-9507. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  withi  1<9  CFR  4<3{k27(g); 
notice  is  hereby  given'  o£  the  issiance  oi 
the  Deciskm  and  Order  «  set  outi  below. 
In  the  Dacian  and  Older,  DUeana'ltas; 
been  granted  a  Waiver  for  its  UHC,  ULB, 
and  UH  series  of  oil  fiimaces^permitting 
the  company  to  use  aa  alternate  test 
method  in  determining  AFUEl 
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Issued  in  Washington,  DC,  December  17, 
1993. 

Christine  A.  Enrhi, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

DECISION  AND  ORDER 

Background 

The  Energy  Conservation  Program  fcv 
Consumer  P^ucts  (other  than 
automobiles)  was  established  pvursu&it 
to  the  Energy  Policy  and  Conservatimi 
Act  (EPCA),  Public  Law  94-163. 89  Stat. 
917,  as  amended  by  the  National  Energy 
Conservation  Polity  Act  (NECPA), 

Public  Law  95-619, 92  Stat.  3266,  the 
National  Appliance  Energy 
Conservation  Act  of  1987  (NAECA), 
Public  Law  100-12,  the  National 
Appliance  Energy  Conservation 
Amendments  of  1988  (NAECA  1988), 
Public  Law  100-357,  and  the  Energy 
Policy  Act  of  1992  (l^Act),  Public  Law 
102-486, 106  Stat.  2776,  which  requires 
DOE  to  prescribe  standardized  test 
procedures  to  measure  the  energy 
consumption  of  certain  consumer 
products,  including  furnaces.  The  intent 
of  the  test  procediues  is  to  provide  a 
comparable  measure  of  energy 
consumption  that  will  assist  consumers 
in  making  purchasing  decisions.  These 
test  procedures  appear  at  10  CFR  pa^ 
430,  subpart  B. 

The  Department  of  Energy  amended 
the  prescribed  test  procedures  by  adding 
10  CFR  430.27  to  create  a  waiver 
process.  45  FR  64108,  September  26, 
1980.  Thereafter,  DOE  further  amended 
its  appliance  test  procedure  waiver 
process  to  allow  the  Assistant  Secretary 
for  Energy  Efficiency  and  Renewable 
Energy  (Assistant  S^retary)  to  grant  an 
Interim  Waiver  firom  test  procedure 
requirements  to  manufacturers  that  have 
petitioned  DOE  for  a  waiver  of  such 
prescribed  test  procedures.  51  FR  42823, 
November  26, 1986. 

The  waiver  process  allows  the 
Assistant  Secretary  to  waive  temporarily 
test  procedures  for  a  particular  b^ic 
model  when  a  petitioner  shows  that  the 
basic  model  contains  one  or  more 
design  characteristics  which  prevent 
testing  according  to  the  prescribed  test 
procedures  or  whmi  the  prescribed  test 
procedures  may  evaluate  the  basic 
model  in  a  manner  so  unrepresentative 
of  its  true  energy  consumption  as  to 
provide  materially  inaccurate 
comparative  data.  Waivers  generally 
remain  in  effect  until  final  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

The  Interim  Waiver  provisions  added 
by  the  1986  amendment  allow  the 
Assistant  Secretary  to  grant  an  Interim 


Waiver  when  it  is  determined  that  the 
applicant  will  experimce  economic 
ha^hip  if  the  Application  for  Interim 
Waiver  is  denied,  if  it  appears  likely 
that  the  Petition  for  Waiver  vrill  be 
granted,  and/or  the  Assistant  Secretary 
determines  that  it  would  be  desirable  for 
public  p<^cy  reasons  to  grant 
immediate  relief  pending  a 
determination  on  the  Petition  for 
Waiver.  An  Interim  Waiver  remains  in 
effect  for  a  period  of  180  days  or  until 
DOE  issues  its  determination  on  the 
Petition  for  Waiver,  whichever  is 
sooner,  and  may  be  extended  for  an 
additional  180  days,  if  necessary. 

Ducane  filed  a  “Petition  for  Waiver,” 
dated  July  8, 1993,  in  accordance  with 
§  430.27  of  10  CFR  part  430.  The 
Department  Energy  published  in  the 
Federal  Registor  on  S^tember  1, 1993, 
Ducane’s  petition  and  solicited 
comments,  data  and  information 
req)ecting  the  petition.  58  FR  46170. 
Ducane  also  filed  an  “Application  for 
Interim  Waiver”  under  section  430.27(g) 
which  DOE  granted  on  August  25. 1993. 
58  FR  46170,  September  1. 1993. 

No  comments  were  received 
concerning  either  the  “Petition  for 
Waiver”  or  the  “Interim  Waiver.”  The 
Department  consulted  with  The  Federal 
Trade  Commission  (FTC)  concerning  the 
Ducane  Petition.  The  FTC  did  not  have 
any  objections  to  the  issuance  of  the 
waiver  to  Ducane. 

Assertions  and  Determinations 

Ducane’s  Petition  seeks  a  waiver  from 
the  DOE  test  provisions  that  require  a 
1.5-minute  time  delay  between  the 
ignition  of  the  burner  and  the  starting  of 
the  circulating  air  blower.  Ducane 
requests  the  allowance  to  test  using  a 
30-second  blow«r  time  delay  when 
testing  its  UHC,  ULB,  and  UH  series  of 
oil  furnaces.  Ducane  states  that  since  the 
30-second  delay  is  indicative  of  how 
these  models  actually  operate  and  since 
such  a  delay  results  in  an  improvement 
in  efficiency  of  approximately  0.7  to  0.9 
percent,  the  petition  should  granted. 

Under  specific  circumstances,  the 
DOE  test  procedure  contains  exceptions 
which  allow  testing  with  blower  delay 
times  of  less  than  the  prescribed  1.5 
minute  delay.  Ducane  indicates  that  it  is 
unable  to  take  advantage  of  any  of  these 
exceptions  for  its  UHC,  ULB,  and  UH 
series  of  oil  fomaces. 

Since  the  blower  controls 
incorporated  on  the  Ducane  furnaces  are 
designed  to  impose  a  SO-second  blower 
delay  in  every  instance  of  start  up,  and 
since  the  current  provisions  do  not 
specifically  address  this  type  of  control, 
E)OE  agrees  that  a  waiver  should  be 
granted  to  allow  the  30-second  blower 
time  delay  when  testing  the  Ducane 


UHC,  ULB,  and  UH  series  of  oil 
furnaces.  Accordingly,  with  regard  to 
testing  the  UHC,  ULB,  and  UH  series  of 
oil  furnaces,  today’s  Decision  and  Order 
exempts  Ducane  frmn  the  existing 
provisions  regarding  blower  ccmtrols 
and  allows  testing  with  the  SO-second 
delay. 

It  IS,  therefore,  ordered  that:  (1)  The 
“Petiticm  fcnr  Waiver”  filed  by  The 
Ducane  Company  Inc.  (Case  No.  F-059) 
is  hereby  granted  as  set  forth  in 
paragraph  (2)  below,  subject  to  the 
provisions  of  paramphs  (3),  (4),  and  (5). 

(2)  Notwithrtanmng  any  cmtrary 
provisions  of  appendix  N  of  10  CFR  pwt 
430,  subpart  B,  The  Ducane  Company 
Inc.,  shall  be  permitted  to  test  its  UHC, 
ULB,  and  UH  series  of  oil  furnaces  on 
the  basis  of  the  test  procedure  specified 
in  10  CFR  part  430,  with  modifications 
set  forth  below: 

(i)  Section  3.0  of  appendix  N  is 
deleted  and  replaced  with  the  following 
paragraph: 

3.0  Test  Procedure.  Testing  and 
measurements  shall  be  as  specified  in  section 
9  in  ANSI/ASHRAE  Standi  103-82  with 
the  exception  of  sections  9.2.2, 9.3.1,  and 
9.3.2,  and  the  inclusion  of  the  following 
additional  procedures: 

(ii)  Add  a  new  paragraph  3.10  to 
appendix  N  as  follows: 

3.10  Gas-  and  Oil-Fueled  Central 
Furnaces.  The  following  paragraph  is  in  lieu 
of  the  requirement  specified  in  section  9.3.1 
of  ANSI/ASHRAE  Standard  103-82.  Alter 
equilibrium  conditions  are  achieved 
following  the  cool-down  test  and  the 
required  measiuements  performed,  turn  on 
the  furnaces  and  measure  the  flue  gas 
temperature,  using  the  thermocouple  grid 
described  alx)ve,  at  0.5  and  2.5  minutes  after 
the  main  bumer(s)  comes  on.  After  the 
burner  start-up,  delay  the  blower  start-up  by 
1.5  minutes  (t-),  unless:  (1)  The  furnace 
employs  a  single  motor  to  drive  the  power 
burner  and  the  indoor  air  circulating  blower, 
in  which  case  the  burner  and  bloww  shall  be 
started  together;  or  (2)  the  furnace  is  designed 
to  operate  using  an  unvarying  delay  time  that 
is  ofoer  than  1.5  minutes,  in  which  case  the 
ftin  control  shall  be  permitted  to  start  the 
blower,  or  (3)  the  delay  time  results  in  the 
activation  of  a  temperature  safety  device 
which  shuts  off  the  burner,  in  which  case  the 
fan  control  riiall  be  permitted  to  start  the 
blower.  In  the  latter  case,  if  the  fan  control 
is  adjustable,  set  it  to  start  the  blown  at  the 
highest  temperature.  If  the  fan  control  is 
permitted  to  start  the  blower,  measure  time 
delay,  (t-),  using  a  stopwatch.  Record  the 
measured  temperatures.  During  the  beat-up 
test  for  oil-fueled  furnaces,  noaintain  the  d^ 
in  the  flue  pipe  within  ±0.01  inch  of  water 
column  of  the  manufacturer’s  recommended 
on-period  draft. 

(iii)  With  the  exception  of  the 
modifications  set  forth  above.  The 
Dycane  Company  Inc.  shall  comply  in 
all  respects  with  the  test  procedures 
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specified  in  appendix  N  of  10  CFR  part 
430,  subpait  B. 

(3)  The  Waiver  shall  remain  in  effect 
from  the  date  of  issuance  of  this  Order 
until  DOE  prescribes  final  test 
procedures  appropriate  to  the  UHC, 

ULB,  and  UH  series  of  oil  furnaces 
manufactured  by  The  Ducane  Company 
Inc. 

(4)  This  Waiver  is  based  upon  the 
presumed  validity  of  statements, 
allegations,  and  documentary  materials 
submitted  by  the  petitioner.  This  Waiver 
may  be  revoked  or  modified  at  any  time 
upon  a  determination  that  the  factual 
basis  underlying  the  petition  is 
incorrect. 

(5)  Effective  December  17, 1993,  this 
Waiver  supersedes  the  Interim  Waiver 
granted  the  The  Ducane  Company  Inc. 
on  August  25, 1993.  58  FR  46170, 
September  1, 1993  (Case  No.  F-0S9). 

Issued  in  Washington.  DC,  December  17, 
1993. 

Christine  A.  Ervin, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

IFR  Doc.  93-31379  Filed  12-22-93;  8:45  am] 
aauNQ  cone  s46(Mn-a 


[Case  No.  F-OS8] 

Enorgy  Conamvatfon  Program  for 
Conaumar  Producta:  Dacialon  and 
Ordar  Qranfing  a  Waivar  From  the 
Fumaca  Taat  Procadura  to  Lennox 
Induatriaa  Inc. 

AGENCY:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy. 

ACTION:  Decision  and  order. 

SUMMARY:  Notice  is  given  of  the 
Decision  and  Order  (Case  No.  F-058) 
granting  a  Waiver  to  Lennox  Industries 
Ina  (Lennox)  fiom  the  existing 
Dep^ment  of  Energy  (DOE)  test 
procedure  for  furnaces.  The  Department 
is  granting  Lennox  its  Petition  for 
Waiver  regarding  blower  time  delay  in 
calculation  of  Annual  Fuel  Utilization 
Efficiency  (AFUE)  for  its  G23  and  G26 
series  of  furnaces. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cyrus  H.  Nasseri,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy.  Mail  Station 
EE-431,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586- 
7140 

Eugene  Margolis,  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Counsel, 
Mail  Station  GC-41,  Forrestal 
Building.  1000  Independence  Avenue, 
SW..  Washington.  DC  20585,  (202) 
586-9507. 


SUPPLEMENTARY  INFORMATION:  In 
accordance  with  10  CTR  430.27(g), 
notice  is  hereby  given  of  the  issuance  of 
the  Decision  and  Order  as  set  out  below. 
In  the  Decision  and  Order,  Lennox  has 
been  granted  a  Waiver  for  its  G23  and 
G26  series  of  furnaces,  permitting  the 
company  to  use  an  alternate  test  method 
in  determining  AFUE. 

Issued  in  Washington,  DC,  December  17, 
1993. 

ChrMtine  A.  Ervin, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

DECISION  AND  ORDER 

Background 

The  Energy  Conservation  Program  for 
Consumer  l^oducts  (other  than 
automobiles)  was  established  pursuant 
to  the  Energy  Policy  and  Conservation 
Act  (EPCA),  Public  Uw  94-163, 89  Stat. 
917,  as  amended  by  the  National  Energy 
Conservation  Policy  Act  (NECPA), 

Public  Law  95-619, 92  Stat.  3266,  the 
National  Appliance  Energy 
Conservation  Act  of  1987  (NAECA), 
Public  Law  100-12,  and  the  National 
Appliance  Energy  Conservation 
Amendments  of  1988  (NAECA  1988), 
Public  Law  100-357,  and  the  Energy 
Policy  Act  of  1992  (^Act),  Public  L^w 
102-486, 106  Stat.  2776,  which  requires 
DOE  to  prescribe  standardized  test 
procedures  to  measure  the  energy 
consumption  of  certain  consumer 
products,  including  furnaces.  The  intent 
of  the  test  procedures  is  to  provide  a 
comparable  measure  of  energy 
consumption  that  will  assist  consumers 
in  making  purchasing  decisions.  These 
test  procedures  appear  at  10  CFR  part 
430,  subpart  B. 

The  Department  of  Energy  amended 
the  prescribed  test  procedures  by  adding 
10  CFR  430.27  to  create  a  waiver 
process.  45  FR  64108,  September  26, 
1980.  Thereafter.  DOE  further  amended 
its  appliance  test  procedure  waiver 
process  to  allow  the  Assistant  Secretary 
for  Energy  Efficiency  and  Renewable 
Energy  (Assistant  S^retary)  to  grant  an 
Interim  Waiver  from  test  procedure 
requirements  to  manufacturers  that  have 
petitioned  DOE  for  a  waiver  of  such 
prescribed  test  procedures.  51  FR  42823, 
November  26, 1986. 

The  waiver  process  allows  the 
Assistant  Secretary  to  waive  temporarily 
test  procedures  for  a  particular  basic 
model  when  a  petitioner  shows  that  the 
basic  model  contains  one  or  more 
design  characteristics  which  prevent 
testing  according  to  the  prescribed  test 
procedures  or  when  the  prescribed  test 
procedures  may  evaluate  the  basic 
model  in  a  manner  so  unrepresentative 
of  its  true  energy  consumption  as  to 


provide  materially  inaccurate 
comparative  data.  Waivers  generally 
remain  In  effect  until  final  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

The  Interim  Waiver  provisions  added 
by  the  1986  amendment  allow  the 
Assistant  Secretary  to  grant  an  Interim 
Waiver  when  it  is  determined  that  the 
applicant  will  experience  economic 
hardship  if  the  Application  for  Interim 
Waiver  is  denied,  if  it  appears  likely 
that  the  Petition  for  Waiver  will  be 
granted,  and/or  the  Assistant  Secretary 
determines  that  it  would  be  desirable  for 
public  policy  reasons  to  grant 
immediate  relief  pending  a 
determination  on  the  Petition  for 
Waiver.  An  Interim  Waiver  remains  in 
effect  for  a  period  of  180  days  or  imtil 
DOE  issues  its  determination  on  the 
Petition  for  Waiver,  whichever  is 
sooner,  and  may  be  extended  for  an 
additional  180  days,  if  necessary. 

Lennox  filed  a  “Petition  for  Waiver,” 
dated  Jime  16, 1993,  in  accordance  with 
§  430.27  of  10  CFR  part  430.  The 
Department  of  Energy  published  in  the 
Federal  Register  on  September  1, 1993, 
Lennox’s  petition  and  solicited 
comments,  data  and  information 
respecting  the  petition.  58  FR  46172. 
Lennox  also  filed  an  “Application  for 
Interim  Waiver”  imder  §  430.27(g) 
which  DOE  granted  on  August  25, 1993. 
58  FR  46172,  September  1. 1993. 

No  comments  were  received 
concerning  either  the  “Petition  for 
Waiver”  or  the  “Interim  Waiver.”  The 
Departihent  of  Energy  consulted  with 
The  Federal  Trade  Commission  (FTC) 
concerning  the  Lennox  Petition.  The 
FTC  did  not  have  any  objections  to  the 
issuance  of  the  waiver  to  Lennox. 

Assertions  and  Determinations 

Lennox’s  Petition  seeks  a  waiver  from 
the  DOE  test  provisions  that  require  a 
1.5-minute  time  delay  between  the 
ignition  of  the  burner  and  the  starting  of 
the  circulating  air  blower.  Lennox 
requests  the  allowance  to  test  using  a 
45-second  blower  time  delay  when 
testing  its  G23  and  G26  series  of 
furnaces.  Lennox  states  that  since  the 
45-second  delay  is  indicative  of  how 
these  models  actually  operate  and  since 
such  a  delay  results  in  an  improvement 
in  efficiency  of  approximately  0.7 
percent,  the  petition  should  ^  granted. 

Under  specific  circumstances,  the 
DOE  test  procedure  contains  exceptions 
which  allow  testing  with  blower  delay 
times  of  less  than  the  prescribed  1.5- 
minute  delay.  Lennox  indicates  that  it  is 
unable  to  take  advantage  of  any  of  these 
exceptions  for  its  G23  and  G26  series  of 
furnaces. 
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Since  the  blower  controls 
incorporated  on  the  Lennox  furnaces  are 
designed  to  impose  a  45-8econd  blower 
delay  in  every  instance  of  start  up,  and 
since  the  ciirrent  provisions  do  not 
specifically  addr^  this  type  of  control, 
E)OE  agrees  that  a  waiver  should  be 
granted  to  allow  the  45-second  blovrer 
time  delay  when  testing  the  Lennox  G23 
and  G26  series  furnaces.  Accordingly, 
with  regard  to  testing  the  G23  and  G26 
series  furnaces,  today’s  Decision  and 
Order  exempts  Lennox  from  the  existing 
provisions  regarding  blower  controls 
and  allows  testing  with  the  45-second 
delay. 

It  is.  therefore,  ordered  that: 

(1)  The  “Petition  for  Waiver”  filed  by 
Lennox  Industries  Inc.  (Case  No.  F-058) 
is  hereby  granted  as  set  forth  in 
paragraph  (2)  below,  subject  to  the 
provisions  of  paramphs  (3),  (4),  and  (5). 

(2)  Notwithstanding  any  contrary 
provisions  of  appendix  N  of  10  CFR  part 
430,  subpart  B,  Lennox  Industries  Inc., 
shall  be  permitted  to  test  its  G23  and 
G26  series  of  furnaces  on  the  basis  of  the 
test  procedure  specified  in  ID  CFR  part 
430,  with  modificatioas  set  forth  below*. 

(i)  Section  3.0  of  appendix  N  is 
deleted  and  replaced  with  the  following 
paragraph: 

3.0  Test  Procedure.  Testing  and 
measurements  shall  be  as  specified  in  section 
9  in  ANSI/ASHRAE  Standard  103-02  with 
the  exception  of  sections  9.2.2, 9.3.1,  and 
9.3.2,  and  the  inclusion  of  the  following 
additional  procedures: 

(ii)  Add  a  new  paragraph  3.10  to 
appendix  N  as  follows: 

3.10  Gas-  and  Oil-Fueled  Central 
Fiunaces.  The  following  paragraph  is  in  lieu 
of  the  requirement  specified  in  section  9.3.1 
of  ANSI/ASHRAE  Standard  103-82.  After 
equilibrium  conditions  are  achieved 
following  the  cool-down  test  and  the 
required  measurements  performed,  turn  on 
the  furnace  and  measure  the  flue  gas 
temperature,  using  the  thermocouple  grid 
described  above,  at  0.5  and  2.5  minutes  after 
the  main  bumer(s)  comes  on.  After  the 
burner  start-up,  delay  the  blower  start-up  by 
1.5  minutes  (t-),  unless;  (1)  The  furnace 
employs  a  single  motor  to  drive  the  power 
burner  and  the  indoor  air  circulating  blower, 
in  which  case  the  burner  and  blower  shall  be 
started  together,  or  (2)  the  furnace  is  designed 
to  operate  using  an  unvarying  delay  lime  that 
is  other  than  1.5  minutes,  in  which  case  the 
fan  control  shall  be  permitted  to  start  the 
blower,  or  (3)  the  delay  time  results  in  the 
activation  of  a  temperature  safety  device 
which  shuts  off  the  bumm:,  in  which  case  the 
fan  control  shall  be  permitted  to  start  the 
blower.  In  the  latter  case,  if  the  fan  control 
is  adjustable,  set  it  to  start  the  blower  at  the 
highest  temperature.  If  the  fan  control  is 
permitted  to  start  die  blower,  measure  time 
delay,  (t  -  >,  using  a  stopwatch.  Record  the 
measured  temperatures.  During  the  heat-up 
test  for  oil-hieled  furnaces,  maintain  die  dreft 


in  the  flue  pipe  within  ±0.01  inch  of  water 
column  of  the  manufacturer’s  recommended 
on-period  draft. 

(iii)  With  the  exception  of  the 
modifications  set  forth  above.  Lennox 
Industries  Inc.  shall  comply  in  all 
respects  with  the  test  procedures 
specified  in  appendix  N  of  10  CFR  part 
430,  subpart  B. 

(3)  The  Waiver  shall  remain  in  effect 
fiom  the  date  of  issuance  of  this  Order 
until  DOE  prescribes  final  test 
procedures  appropriate  to  the  G23  and 
G26  series  of  furnaces  manufactured  by 
Lennox  Industries  Inc. 

(4)  This  Waiver  is  based  upon  the 
presumed  validity  of  statements, 
allegations,  and  documentary  materials 
submitted  by  the  petitioner.  This  Waiver 
may  be  revoked  or  modified  at  any  time 
upon  a  determination  that  the  factual 
basis  underlying  the  petition  is 
incorrect. 

(5)  Effective  December  17, 1993,  this 
Waiver  supersedes  the  Interim  Waiver 
granted  the  Lennox  Industries  Inc.  on 
August  25, 1993.  58  FR  46172, 
September  1, 1993  (Case  No.  F-058). 

Issued  in  Washington.  DC,  December  17, 
1993. 

Christine  A.  Ervin, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy- 

(FR  Doc  93-31378  Filed  12-22-93;  8:45  ami 
BILUNQ  CODE  6450-01-P 


[Case  No.  F-064) 

Energy  Conserv^lon  Program  for 
Consumer  Products:  Decision  and 
Order  Granting  a  Waiver  From  the 
Furnace  Test  Procedure  to  Lennox 
Industries  Inc. 

AGENCY:  Office  of  En^y  Efficiency  and 
Renewable  Energy,  Department  of 
Energy. 

ACTION:  Decision  and  order. 

SUMMARY:  Notice  is  given  of  the 
Decision  and  Order  (Case  No.  F-064) 
granting  a  Waiver  to  Lennox  Industries 
Inc.  (Lennox)  from  the  existing 
Department  of  Energy  (DOE)  test 
procedure  for  furnaces.  The  Department 
is  granting  Leimox  Petition  for  Waiver 
regarding  blower  time  delay  in 
calculation  (rf  Annual  Fuel  Utilization 
Efficiency  (AFUE)  for  its  GCS24-650/ 
813  combination  gas-electric  equipment. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cyrus  H.  Nasseri,  U.S.  Department  of 
Energy,  Ofiice  of  Energy  Efficiency 
and  Renewable  Energy,  Mail  Station 
EE-431,  Forrestal  Building.  1000 
Independence  Avenue,  SW., 
Washii^on,  EX:  20585,  {2m\  58&- 
7140. 


1 


Eugene  Margolis,  Esq..  U.S.  Department 
of  Energy,  Office  of  General  Counsel, 
Mail  Station  GC-41.  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington.  DC  20585,  (202) 
586-9507. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  10  CFR  430.27(g), 
notice  is  hereby  given  of  the  issuance  of 
the  Decision  and  Order  as  set  out  below. 
In  the  Decision  and  Order,  Lennox  has 
been  granted  a  Waiver  for  its  GCS24- 
650/813  combination  gas-eldctric 
equipment,  permitting  the  company  to 
use  an  alternate  test  method  in 
determining  AFUE. 

Issued  in  Washington.  DC,  December  15. 
1993. 

Christiae  A.  Ervin, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

DEaSION  AND  ORDER 

Background 

The  Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  was  established  pursuant 
to  the  Energy  Policy  and  Conservation 
Act  (EPCA).  Public  Law  94-163, 89  Stat. 
917,  as  amended  by  the  National  Energy 
Conservation  Policy  Act  (NECPA), 

Public  Law  95-619, 92  Stat.  3266,  the 
National  Appliance  Energy 
Conservation  Act  of  1987  (NAECA), 
Public  Law  100-12,  the  National 
Appliance  Energy  Conservatioa 
Amendments  of  1988  (NAECA  1988). 
Public  Law  100-357,  and  the  Energy 
Policy  Act  of  1992  (^Act),  Public  Law 
102—486, 106  Stat.  2776,  which  requires 
E)OE  to  prescribe  standardized  test 
procedures  to  measure  the  energy 
consumption  of  certain  consumer 
products,  including  furnaces.  The  intmt 
of  the  test  procedures  is  to  provide  a 
comparable  measme  of  energy 
consumption  that  will  assist  consumers 
in  making  purchasing  decisions.  These 
test  proc^ures  appear  at  10  CFR  part 
430,  subpart  B. 

The  Department  amended  the 
prescribed  test  procedures  by  adding  10 
CFR  430,27  to  create  a  waiver  process. 

45  FR  64108,  September  26. 1980. 
Thereafter,  DC£  further  amended  its 
appliance  test  procedure  waiver  process 
to  allow  the  Assistant  Secretary  for 
Energy  Efficiency  and  Renewable 
Energy  (Assistant  Secretary)  to  grant  an 
Interim  Waiver  from  test  procedure 
requirements  to  manufactvuers  that  have 
petitioned  DOE  for  a  waiver  of  such 
prescribed  test  procedures.  51  FR  42823, 
November  26, 1986. 

ITie  waiver  process  allows  the 
Assistant  Secretary  to  waive  temporarily 
test  procedures  for  a  particular  basic 
•model  when  a  petitioner  shows  that  the 
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basic  model  contains  one  or  more 
design  characteristics  which  prevent 
testing  according  to  the  prescribed  test 
procedures  or  when  the  prescribed  test 
procedures  may  evaluate  the  basic 
model  in  a  manner  so  tmrepresentative 
of  its  true  energy  consumpUon  as  to 
provide  materially  inaccurate 
comparative  data.  Waivers  generally 
remain  in  effect  until  final  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  sub)ect  of  the  waiver. 

The  Interim  Waiver  provisions  added 
by  the  1986  amendment  allow  the 
Ajwistant  Secretary  to  grant  an  Interim  ' 
Waiver  when  it  is  determined  that  the 
applicant  will  experience  economic 
haMship  if  the  Application  for  Interim 
Waiver  is  denied,  if  it  appears  likely 
that  the  Petition  for  Waiver  will  be 
granted,  and/or  the  Assistant  Secretary 
determines  that  it  would  be  desirable  for 
public  policy  reasons  to  grant 
immediate  relief  pending  a 
determination  on  the  Petition  for 
Waiver.  An  Interim  Waiver  remains  in 
effoct  for  a  period  of  180  days  or  until 
DOE  issues  its  determination  on  the 
Petition  for  Waiver,  whichever  is 
sooner,  and  may  he  extended  for  an 
additional  180  days,  if  necessary. 

Lennox  filed  a  "Petition  for  Waiver," 
dated  August  23, 1993,  in  accordance 
with  §  430.27  of  10  CFR  part  430.  The 
Department  published  in  the  Federal 
Register  on  November  24, 1993, 
Lennox’s  petition  and  solicited 
comments,  data  and  information 
respecting  the  petition.  58  FR  62107. 
Lennox  also  filed  an  "Application  for 
Interim  Waiver”  under  section  430.27(g) 
which  DOE  granted  on  November  17, 
1993.  58  FR  62107,  November  24, 1993. 

No  comments  were  received 
concerning  either  the  "Petition  for 
Waiver”  or  the  "Interim  Waiver.”  The 
Department  consulted  with  The  Federal 
Trade  Commission  (FTC)  concerning  the 
Lennox  Petition.  The  FTC  did  not  have 
any  objections  to  the  issuance  of  the 
waiver  to  Lennox. 

Assertions  and  Determinations 

Lennox’s  Petition  seeks  a  waiver  from 
the  DOE  test  provisions  that  r^uire  a 
1.5-minute  time  delay  between  the 
ignition  of  the  burner  and  the  starting  of 
the  circulating  air  blower.  Lennox 
requests  the  allowance  to  test  using  a 
40-second  blower  time  delay  when 
testing  its  GCS24-650/813  combination 
gas-electric  equipment.  Lennox  states 
that  since  the  40-second  delay  is 
indicative  of  how  these  models  actually 
operate  and  since  such  a  delay  results 
in  an  improvement  in  efficiency  of 
approximately  0.7  percent,  the  petition 
should  be  granted. 


Under  specific  circumstances,  the 
DOE  test  procedure  contains  exceptions 
which  allow  testing  with  hlower  delay 
times  of  less  than  the  prescribed  1.5- 
minute  delay.  Lennox  indicates  that  it  is 
tmable  to  take  advantage  of  any  of  these 
exceptions  for  its  GCS24-650/813 
combination  sas-electric  equipment. 

Since  the  blower  controls 
incorporated  on  the  Lennox 
combination  gas-electric  equipment  are 
designed  to  impose  a  40-second  blower 
delay  in  every  instance  of  start  up,  and 
since  the  current  provisions  do  not 
specifically  addrc^  this  type  of  control, 
DOE  agrees  that  a  waiver  should  be 
granted  to  allow  the  40-second  blower 
time  delay  when  testing  the  Lennox 
GCS24-650/813  combination  gas- 
electric  equipment.  Accordin^y,  with 
regard  to  testing  the  GCS24-650/813 
combination  gas-electric  equipment, 
today’s  Decision  and  Order  exempts 
Lennox  horn  the  existing  provisions 
regarding  blower  controls  and  allows 
testing  with  the  40-second  delay. 

It  is,  therefore,  ordered  that: 

(1)  The  "Petition  for  Waiver”  filed  by 
Lennox  Industries  Inc.  (Case  No.  F-064) 
is  hereby  granted  as  set  forth  in 
paragraph  (2)  below,  subject  to  the 
provisions  of  paracraphs  (3),  (4),  and  (5). 

(2)  Notwithstanding  any  contrary 
provisions  of  appendix  N  of  10  CFR  part 
430,  subpart  B,  Lennox  Industries  Inc., 
shall  be  permitted  to  test  its  GCS24- 
650/813  combination  gas-electric 
equipment  on  the  basis  of  the  test 
procedure  specified  in  10  CFR  part  430, 
with  modifications  set  forth  below: 

(i)  Section  3.0  of  appendix  N  is 
deleted  and  replaced  with  the  following 
paragraph: 

3.0  Test  Procedure.  Testing  and 
measurements  shall  be  as  speciOed  in  section 
9  in  ANSl/ASHRAE  Standi  103-82  with 
the  exception  of  sections  9.2.2, 9.3.1,  and 
9.3.2,  and  the  inclusion  of  the  following 
additional  procedures: 

(ii)  Add  a  new  paragraph  3.10  to 
appendix  N  as  follows: 

3.10  Gas-  and  Oil-Fueled  Central 
Furnaces.  The  following  paragraph  is  in  lieu 
of  the  requirement  specified  in  section  9.3.1 
of  ANSl/ASHRAE  Standard  103-82.  After 
equilibrium  conditions  are  achieved 
following  the  cool-down  test  and  the 
required  measurements  performed,  turn  on 
the  furnace  and  measure  the  flue  gas 
temperature,  using  the  thermocouple  grid 
described  above,  at  0.5  and  2.5  minutes  after 
the  main  bumerfs)  comes  on.  After  the 
burner  start-up,  delay  the  blower  start-up  by 
1.5  minutes  (t-),  unless:  (1)  The  furnace 
employs  a  single  motor  to  drive  the  power 
burner  and  the  indoor  air  circulating  blower, 
in  which  case  the  burner  and  blower  shall  be 
started  together,  or  (2)  the  furnace  is  designed 
to  operate  using  an  unvarying  delay  time  that 
is  other  than  1.5  minutes,  in  which  case  the 


fon  control  shall  be  permitted  to  start  the 
blower,  at  (3)  the  delay  time  results  in  the 
activation  of  a  temperature  safety  device 
which  shuts  off  the  burner,  in  which  case  the 
fan  control  shall  be  permitted  to  start  the 
blower.  In  the  latter  case.  If  the  fan  control 
is  adjustable,  set  it  to  start  the  blower  at  the 
highest  temperature.  If  the  fan  control  is 
permitted  to  start  the  blower,  measure  time 
delay,  (t-),  using  a  stopwatch.  Record  the 
measured  temperatures.  Dxuing  the  heat-up 
test  for  oil-fueled  furnaces,  maintain  the  draft 
in  the  flue  pipe  within  10.01  inch  of  water 
column  of  the  manufacturer's  recommended 
on-period  draft 

(iii)  With  the  exception  of  the 
m^ifications  set  foi^  above,  Lennox 
Industries  Inc.  shall  comply  in  all 
respects  with  the  test  procedures 
specified  in  appendix  N  of  10  CFR  part 
430,  subpart  B. 

(3)  The  Waiver  shall  remain  in  effect 
from  the  date  of  issuance  of  this  Order 
tmtil  DOE  prescribes  final  test 
procedures  appropriate  to  the  GCS24- 
650/813  combination  gas-electric 
equipment  manufactured  by  Lennox 
Industries  Inc. 

(4)  This  Waiver  is  based  upon  the 
presumed  validity  of  statements, 
allegations,  and  documentary  materials 
submitted  by  the  petitioner.  This  Waiver 
may  be  revoked  or  modified  at  any  time 
upon  a  determination  that  the  factual 
basis  underlying  the  petition  is 
incorrect. 

(5)  Effective  December  15, 1993,  this 
Waiver  supersedes  the  Interim  Waiver 
granted  the  Lennox  Industries  Inc.  on 
November  17, 1993.  58  FR  62107, 
November  24, 1993  (Case  No.  F-064). 

Issued  in  Washington,  DC,  December  15, 
1993. 

Christine  A.  Ervin, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

(FR  Doc.  93-31377  Filed  12-22-93;  8:45  ami 
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[Case  No.  F-063] 

Energy  Conservation  Program  for 
Consumer  Products:  Decision  and 
Order  Granting  a  Waiver  From  the 
Furnace  Teat  Procedure  to  Trane  Co. 

AGENCY:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy. 

ACTION:  Decision  and  order. 

SUMMARY:  Notice  is  given  of  the 
Decision  and  Order  (Case  No.  F-063) 
granting  a  Waiver  to  Trane  Company 
(Trane)  from  the  existing  Department  of 
Energy  (DOE)  test  procedure  for 
furnaces.  The  Department  is  granting 
Trane  its  Petition  for  Waiver  regarding 
blower  time  delay  in  calculation  of 
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Annual  Fuel  Utilization  Efficiency 
(AFUE)  for  its  TUC-C/AUG-A,  TDC-O 
ADC-C,  TUX-GAUX-C,  TDX-C/ADX- 
C,  TUE-A,  FUA-A,  and  FCA-A  central 
furnaces. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cyrus  H.  Nasseri,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Mail  Station 
EE-431,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586- 
7140 

Eugene  Margolis,  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Covmsel, 
Mail  Station  GC-41,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585,  (202) 
586-9507 

SUPPLEMENTARY  MFORMATION:  In 
accordance  with  10  CFR  430.27(g), 
notice  is  hereby  given  of  the  issuance  of 
the  Decision  and  Order  as  set  out  below. 
In  the  Decision  and  Order,  Trane  has 
been  granted  a  Waiver  for  its  TUC-C/ 
AUC-A,  TDC-C/ADC-C,  TUX-C/AUX- 
C,  TDX-C/ADX-C,  TUE-A,  FUA-A,  and 
FCA-A  central  furnaces,  permitting  the 
company  to  use  an  alternate  test  method 
in  determining  AFUE. 

Issued  in  Washington,  DC,  December  17, 
1993. 

Christine  A.  Ervin, 

Assistant  Secretary,  Energy  Efficiency  and 
Rene¥fable  Energy. 

DECISION  AND  ORDER 

Background 

The  Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  was  established  pursuant 
to  the  Energy  Policy  and  Conservation 
Act  (EPCA),  Public  Uw  94-163,  89  Stat. 
917,  as  amended  by  the  National  Energy 
Conservation  Policy  Act  (NECPA), 
Public  Uw  95-619,  92  Stat.  3266,  the 
National  Appliance  Energy 
Conservation  Act  of  1987  (NAECA), 
Public  Uw  100-12,  the  National 
Appliance  Energy  Conservation 
Amendments  of  1988  (NAECA  1988), 
Public  Uw  100-357,  and  Energy  Policy 
Act  of  1992  (EPAct),  Public  Uw  102- 
486, 106  Stat.  2776,  whidi  requires  DOE 
to  prescribe  standanlized  test 
procedures  to  measure  the  energy 
consumption  of  certain  consumer 
products,  including  furnaces.  The  intent 
of  the  test  procedures  is  to  provide  a 
comparable  measure  of  energy 
consumption  that  will  assist  consumers 
in  making  purchasing  decisions.  These 
test  proc^ures  appear  at  10  CFR  part 
430,  subpart  B. 

The  Department  amended  the 
prescribed  test  procedures  by  adding  10 
CFR  430.27  to  create  a  waiver  process. 


45  FR  64108,  September  26, 1980. 
Thereafter,  DOE  further  amended  its 
appliance  test  procedure  waiver  process 
to  allow  the  AMistant  Secretary  for 
Energy  Efficiency  and  Renewable 
Energy  (Assistant  Secretary)  to  grant  an 
Interim  Waiver  from  test  procedure 
requirements  to  manufacturers  that  have 
petitioned  DOE  for  a  waiver  of  such 
prescribed  test  procedures.  51  FR  42823, 
November  26, 1986. 

The  waiver  process  allows  the 
Assistant  Secretary  to  waive  temporarily 
test  procedures  for  a  particular  basic 
model  when  a  petitioner  shows  that  the 
basic  model  contains  one  or  more 
design  characteristics  which  prevent 
testing  according  to  the  prescribed  test 
procedures  or  when  the  prescribed  test 
procedures  may  evaluate  the  basic 
model  in  a  manner  so  unrepresentative 
of  ^ts  true  energy  consumption  as  to 
provide  materially  inaccurate 
comparative  data.  Waivers  generally 
remain  in  effect  until  final  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

The  Interim  Waiver  provisions  added 
by  the  1986  amendment  allow  the 
Assistant  Secretary  to  grant  an  Interim 
Waiver  when  it  is  determined  that  the 
applicant  will  experience  economic 
ha^hip  if  the  Application  for  Interim 
Waiver  is  denied,  if  it  appears  likely 
that  the  Petition  for  Waiver  will  be 
granted,  and/or  the  Assistant  Secretary 
determines  that  it  would  be  desirable  for 
public  policy  reasons  to  grant 
immediate  relief  pending  a 
determination  on  the  Petition  for 
Waiver.  An  Interim  Waiver  remains  in 
effect  for  a  period  of  180  days  or  until 
DOE  issues  its  determination  on  the 
Petition  for  Waiver,  whichever  is 
sooner,  and  may  be  extended  for  an 
additional  180  days,  if  necessary. 

Trane  filed  a  "Petition  for  Waiver,” 
dated  August  27, 1993,  in  accordance 
with  §  430.27  of  10  CFR  part  430.  The 
Department  published  in  the  Federal 
Register  on  October  29, 1993,  Trane's 
petition  and  solicited  comments,  data 
and  information  respecting  the  petition. 
58  FR  58163.  Trane  also  filed  an 
"Application  for  Interim  Waiver”  under 
$  430.27(g)  which  DOE  granted  on 
October  1, 1993.  58  FR  58163,  October 
29, 1993. 

No  comments  were  received 
concerning  either  the  "Petition  for 
Waiver”  or  the  "Interim  Waiver.”  The 
Department  consulted  with  The  Federal 
Trade  Commission  (FTC)  concerning  the 
Trane  Petition.  The  FTC  did  not  have 
any  objections  to  the  issuance  of  the 
wdver  to  Trane. 


Assertions  and  Determinations 

Trane’s  Petition  seeks  a  waiver  from 
the  DOE  test  provisions  that  require  a 
1.5-minute  time  delay  between  the 
ignition  of  the  burner  and  the  starting  of 
the  circulating  air  blower.  Trane 
requests  the  allowance  to  test  using  a 
45-second  blower  time  delay  when 
testing  its  TUC-C/ AUC-A,  TDC-C/ 
ADC-C,  TUX-C/AUX-C,  TDX-C/ADX- 
C,  TUE-A,  FUA-A,  and  FCA-A  central 
furnaces.  Trane  states  that  since  the  45- 
second  delay  is  indicative  of  how  these 
models  actually  operate  and  since  such 
a  delay  results  in  an  improvement  in 
efficiency  of  approximately  1.0  percent, 
the  petition  should  be  granted. 

Under  specific  circumstances,  the 
DOE  test  procedure  contains  exceptions 
which  allow  testing  with  blower  delay 
times  of  less  than  the  prescribed  1.5- 
minute  delay.  Trane  indicates  that  it  is 
unable  to  take  advantage  of  any  of  these 
exceptions  for  its  TUC^AUG-A,  TDC- 
GADC-C,  TUX-C/AUX-C,  TDX-C/ 
ADX-C,  TUE-A,  FUA-A,  and  FCA-A 
central  furnaces. 

Since  the  blower  controls 
incorporated  on  the  Trane  furnaces  are 
designed  to  impose  a  45-second  blower 
delay  in  every  instance  of  start  up,  and 
since  the  current  provisions  do  not 
specifically  address  this  type  of  control, 
DOE  agrees  that  a  waiver  should  be 
granted  to  allow  the  45-second  blower 
time  delay  when  testing  the  Trane  TUC- 
GAUC-A,  TDC-GADGC,  TUX-G 
AUX-C,  TDX-GADX-C,  TUE-A,  FUA- 
A,  and  FCA-A  central  furnaces. 
Accordingly,  with  regard  to  testing  the 
TUC-GAUC-A,  TDC-GADGC,  TUX- 
GAUX-C,  TDX-GADX-C,  TUE-A, 
FUA-A,  and  FCA-A  central  furnaces, 
today’s  Decision  and  Order  exempts 
Trane  from  the  existing  provisions 
regarding  blower  controls  and  allows 
testing  with  the  45-second  delay. 

It  is,  therefore,  ordered  that: 

(1)  "nie  "Petition  for  Waiver”  filed  by 
Trane  Company  (Case  No.  F-063)  is 
hereby  granted  as  set  forth  in  paragraph 
(2)  below,  subject  to  the  provisions  of 
paragraphs  (3),  (4),  and  (5). 

(2)  Notwithstanding  any  contrary 
provisions  of  appendix  N  of  10  CFR  part 
430,  subpart  B,  'Trane  Company,  shall  be 
permitted  to  test  its  TUC-GAUC-A, 
TDC-GADGC,  TUX-GAUX-C,  TDX- 
GADX-C,  TUE-A,  FUA-A,  ai:d  FCA-A 
central  furnaces  on  the  basis  of  the  test 
procedure  specified  in  10  CFR  part  430, 
with  modifications  set  forth  below: 

(i)  Section  3.0  of  Appendix  N  is 
deleted  and  replaced  vrith  the  following 
paragraph: 

3.0  Test  Procedure.  Testing  and 
,  measurements  shall  be  as  speciOed  in  section 
9  in  ANSl/ASHRAE  Standi  103-82  with 
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the  exception  of  sections  9.2.2, 9.2.1.  end 
9.3.2,  and  the  inclusion  of  the  following 
additional  procedurer 

(ii)  Add  a  new  paragraph  3.10  to 
appendix  N  as  follovra: 

3.10  Cas-  and  Oil-Pueled  Central 
Furnaces.  The  following  paragraph  is  In  lieu 
of  the  requirement  specified  in  section  9.3.1 
of  ANSI/ASHRAE  Standard  103-82.  After 
eqnilibriam  conditions  are  achieved 
fidiowing  the  cool-down  test  and  die 
required  measurements  performed,  turn  on 
the  furnace  and  measure  the  flue  gas 
temperature,  using  die  thermocouple  grid 
described  above,  at  0.5  and  2.5  minutes  after 
the  main  bnmeifs)  comes  on.  After  the 
burner  start-up,  delay  the  blower  start-up  by 
1.5  minutes  (t  -),  unless;  (1)  The  furnace 
employ  a  single  motor  to  drive  the  power 
burner  and  die  indoor  air  circulating  blower, 
in  which  case  the  burner  and  blower  shall  be 
started  together;  or  (2)  the  furnace  is  designed 
to  operate  nsing  an  unvarying  delay  time  diat 
is  other  than  1.5  minutes,  in  which  case  the 
fan  control  shall  be  permitted  to  start  the 
blower,  or  (3)  the  driay  time  results  in  the 
activation  of  a  temperature  safety  device 
which  shuts  off  the  burner,  in  which  case  the 
fen  control  shall  be  permitted  to  start  the 
btoryeC'  fo  th*  latter  case,  if  the  fan  control 
is  ad)ustable.  set  it  to  stmt  die  blower  at  the 
highest  temperature.  If  the  tea  control  is 
permitted  to  start  the  blower,  measnre  time 
delay,  (t- ).  nsing  a  stopwatch.  Record  the 
measured  temperatures.  During  die  heat-up 
test  far  oil-fueled  furnaces,  maintain  dw  draft 
in  the  flue  pipe  within  ±0.01  inch  of  water 
column  of  the  manufacturer's  recommended 
on-period  draft. 

(iii)  With  the  exc^ition  of  the 
m^ificatioDS  set  fbnh  above,  Trane 
Company  shall  comply  in  all  respects 
with  the  test  procedures  specified  in 
appendix  N  of  10  CFR  part  430,  subpart 

B. 

(3)  The  Waiver  shall  remain  in  effect 
from  the  data  of  issuance  of  this  Order 
until  DOE  prescribes  final  test 
procedures  appropriate  to  the  TUOC/ 
AUC-A,  TDC-aADC-C,  TUX-C/AUX- 

C,  TDX-C/ADX-C.  TUE-A,  FUA-A,  and 
FCA-A  central  furnaces  manufactured 
by  Trane  Company. 

(4)  This  Waiver  is  based  upon  the 
presumed  validity  of  statements, 
allegaticms.  and  documentary  materials 
submitted  by  the  petitioner.  This  Waiver 
may  be  revoked  or  modified  at  any  time 
upon  a  determination  that  the  factual 
brais  underlying  the  petition  is 
incorrect 

(5)  Effective  December  17, 1993,  this 
Waiver  supersedes  the  Interim  Waivw 
granted  the  Trane  Company  on  October 
1, 1993. 58  FR  58163,  October  29. 1993 
(Case  No.  F-063). 


Issued  in  Washington.  DC.  December  17, 
1993. 

Christine  A.  Bivin. 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

[FR  Doc  93-31380  Filed  12-22-93;  8:45  nnl 
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Federal  Energiy  Regulaftory 
Commieeion 

Arkia  Energy  Reeourcee  Co.;  Proposed 
Changes  In  FERC  Ges  Tariff 

[Docket  No.  TII94-2-31-000  RP94-43-0001 
December  17, 1993. 

Take  notice  that  on  December  16. 

1993,  Arkia  Energy  Resources  Company 
(AER),  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Third  Revi^  Volume 
No.  1,  the  following  tariff  sheets  to 
establish  GRI  surdiarge,  with  a 
proposed  effective  date  of  January  1, 
1994: 

3rd  Sub  First  Revised  Sheet  Na  4 
3rd  Sub  First  Revised  Sheet  No.  4.1 
Originel  Sheet  No.  4.3 
First  Revised  Sheet  No.  55 
First  Revised  Sheet  Nos.  229-244. 

AER  states  that  copies  of  this  filing 
were  served  upon  AER’s  jurisdictional 
customers  and  upon  all  interested  state 
commissimu.  Al^  seeks  a  waiver  of  the 
30  day  notice  requirements  of  §  154.22 
of  the  Commission’s  regulations.  18  CFR 
154.22  and  erf  mdering  paragraph  (c)  of 
Opinion  No.  384,  issu^  October  5, 1993 
in  Docket  No.  RP93-140-000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Stre^,  NE.,  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  ^ould  be  filed  on  or  before 
December  28, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  m^e 
protestants  parties  to  the  proceeding. 
Any  pwson  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  avaibble  for  public 
inspection. 

Liawood  A.  Walaoa, 

Acting  Secretary. 

[FR  Doc.  ra-31314  Filed  12-22-93;  8:45  am) 
aaxMO  coat  tm-at-n 


[Dockat  No.  RP94-31-001] 

CNQ  Tranamlaslon  Corp.;  Propoaed 
Changes  In  FERC  Gaa  Tariff 

December  17, 1993. 

Take  notice  that  on  December  14, 
1993,  CNG  Transmission  Corporation 
(CNG)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1.  the  following  revised 
tariff  sheets: 

First  Revised  Sheet  No.  358 
Originel  Sheet  No.  358A 

CNG  states  that  it  also  includes  in  its 
filing  the  information  requested  by  the 
Commission  in  its  November  29. 1993, 
order  and  Schedule  A-1  for  the  month 
of  September  1993. 

CNG  states  that  the  purpose  of  the 
filing  is  to  comply  with  the 
Commission’s  November  29, 1993,  order 
in  this  proceeding.  CNG  states,  however, 
that  it  proposes  compnnnise  tariff 
language  in  lieu  of  including  a 
"perpetual  refund  obligation’’  as 
required  by  the  Commission. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426,  in  accordance 
with  Rule  211  of  the  Ounmission’s 
Rules  of  Practice  and  Procedure,  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  December  27, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Linwood  A.  Watsoe,  Jr., 

Acting  Secretary. 

[FR  Doc.  93-31318  Filed  12-22-93;  8:45  am) 
BiLUNQ  cooe 


[Docket  No.  RP94-62r-000] ' 

Florida  Gaa  Tranamfosion  Co. 
Propoaad  Cfiangea  In  FERC  Gaa  Tariff 

December  17, 1993. 

Take  notice  that  on  Dumber  16, 
1993,  Florida  Cas  Transmissimi 
Company  (FGT)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff,  the 
following  tariff  sheets,  with  a  proposed 
effective  date  of  February  1, 1994: 

First  Revised  Sheet  No.  136 
First  Revised  Sheet  No.  137 
First  Revised  ^leet  No.  138 

FGT  states  that  the  proposed  changes 
are  necessary  to  bring  FGPs 
creditworthiness  provisions  in  line  with 
the  post-Order  No.  636  natural  ^ 
capacity  market  and  will  provi^  FGT, 
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its  lenders,  and  its  customers  greater 
protection  against  shipper  default.  FGT 
asserts  that  the  proposed  changes  will 
not  impact  the  service  levels  provided 
to  creditworthy  shippers,  ana  will  also 
enhance  FGT’s  ability  to  obtain  credit  at 
favorable  terms. 

FGT  states  that  copies  of  the  filing 
were  mailed  to  all  customers  service 
under  the  Rate  Schedules  affected  by 
this  filing  and  the  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426  in  accordance  with  §§  385.211 
and  385.214  of  the  Commission’s  Rules 
and  Regulations.  All  such  motions  or 
portests  should  be  filed  on  or  before 
December  28, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  93-31315  Filed  12-22-93;  8:45  am] 
aajjNO  cooc  cnr-oi-M 


[Docket  No.  TM94-4-<4-0001 

Granite  State  Gaa  Tranamiaaion,  Inc.; 
Propoaad  Changee  in  Ratea 

December  17, 1993. 

Take  notice  that  on  December  14, 

1993,  Granite  State  Gas  Transmission, 
Inc.  (Granite  State),  tendered  for  filing 
as  part  of  its  FERC  Gas  Tarifi,  Second 
Revised  Volume  No.  1,  the  revised  tarifi 
sheets  listed  below,  containing  changes 
in  rates  for  efiectiveness  of  the  dates 
indicated: 

Proposed  Effective  Dates 

Substitute  23rd  Revised  Sheet  No.  21; 

January  1, 1993 

Substitute  24  th  Revised  Sheet  No.  21: 
February  1, 1993 

Substitute  2Sth  Revised  Sheet  No.  21:  April 

1. 1993 

Substitute  26th  Revised  Sheet  No.  21:  May  1, 
1993 

Substitute  Revised  26th  Revised  Sheet  No. 

21;  June  10. 1993 

Substitute  28th  Revised  Sheet  No.  21:  July  1, 
1993 

Substitute  29th  Revised  Sheet  No.  21:  August 

3. 1993 

Substitute  30th  Revised  Sheet  No.  21: 
September  10, 1993 

Substitute  31st  Revised  Sheet  No.  21:  October 

1. 1993 


According  to  Granite  State,  the 
revised  tariff  sheets  submitted  herewith 
correct  a  Transportation  Cost 
Adjustment  stircharge  added  to  its 
jurisdictional  sales  rates  for  the  period 
January  1, 1993  through  October  31, 
1993. 

Granite  State  further  states  that  the 
Transportation  Cost  Adjustment  was  a 
tracking  provision  in  its  FERC  Gas 
Tariff,  S^ond  Revised  Volume  No.  2. 
designed  to  reimburse  Granite  State  for 
the  transportation  costs  it  incurred  on 
upstream  pipelines  for  the  delivery  of 
firm  gas  supplies  to  its  system.  It  is 
further  stated  that  an  error  has  been 
discovered  in  the  calculation  of  the 
surcharge  for  the  period  from  January  1, 
1993  through  October  31. 1993,  during 
which  Granite  State  provided  bundled 
sales  services  to  its  affiliated 
distribution  company  customers.  Bay 
State  Gas  Company  and  Northern 
Utilities.  Inc.,  prior  to  commencing 
restructured  operations  on  November  1, 
1993. 

According  to  Granite  State,  the 
Commodity  component  in  the 
Transportation  Cost  Adjustment  was 
imderstated  by  $0.0044  per  Dth  for  the 
entire  period,  resulting  in  an 
undercollection  of  $187,888  and  the 
Demand  component  was  understated  by 
$3,368  per  Dth  for  the  months  of 
September  and  October,  resulting  in  an 
imdercollection  of  $687,341.  It  is  further 
stated  that  the  revised  tariff  sheets  listed 
above  state  the  corrected  Transportation 
Cost  Adjustment  and  the  resulting 
jvurisdicUonal  sales  rates  for  the  periods 
involved. 

According  to  Granite  State,  copies  of 
its  filing  were  served  upon  its  customers 
and  the  regulatory  commissions  of  the 
States  of  Maine,  Massachusetts  and  New 
Hampshire. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
filing  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426  in  accordance  with  Rules  211  and 
214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  27, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission’s  Rules.  Copies  of  this 


filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  93-31313  Filed  12-22-93;  8:45  am] 
MUMO  COOC  SriT-OI-M 


[Docket  No.  ER94-M-000] 

Iowa  Southern  Utilities  Co.;  Riing 

December  16. 1993. 

Take  notice  that  Iowa  Southern 
Utilities  Company  (ISU)  on  December  6, 
1993,  tendered  for  filing  Amendments 
to  the  Interconnection  Contract,  dated 
August  14, 1989,  between  ISU  and  the 
United  States  Department  of  Energy, 
Western  Area  Power  Administration 
(WAP A).  The  Amendments  impose 
additional  pricing  restrictions  on  ISU  in 
the  rates  charaed  for  energy  services. 

A  copy  of  the  filing  was  served  upon 
Iowa  State  Utilities  Board  and  WAPA. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
December  30, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  93-31320  Filed  12-22-93;  8:45  am] 
anJJNQ  cooc  S717-01-M 


[Docket  No.  RP94-81-000] 

Northern  Border  Pipeline  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

December  17, 1993. 

Take  notice  that  on  December  13. 
1993,  Northern  Border  Pipeline 
Company  (Northern  Border)  tendered 
for  filing  to  become  part  of  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1,  the 
following  revised  tariff  sheets.  Northern 
Border  requests  that  the  tariff  sheets  be 
made  effective  February  1. 1994. 

First  Revised  Sheet  Number  108 
First  Revised  Sheet  Number  136 
First  Revised  Sheet  Number  137 
First  Revised  Sheet  Number  205 
First  Revised  Sheet  Number  246 
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Pint  Revised  Sheet  Number  247 
First  Revised  Sheet  Number  248 
First  Revised  Sheet  Number  268 
First  Revised  Sheet  Number  287 
First  Revised  Sheet  Number  280 
First  Revised  Sheet  Number  290 
First  Revised  Sheet  Number  291 
First  Revised  Sheet  Number  292 
First  Revised  Sheet  Number  293 
First  Revised  Sheet  Number  296 
First  Revised  Sheet  Number  207 
First  Revised  Sheet  Number  298 
First  Revised  Sheet  Number  402 
First  Revised  Sheet  Number  423 
First  Revised  Sheet  Number  424 
First  Revised  Sheet  Number  425 
First  Revised  Sheet  Number  443 
First  Revised  Sheet  Number  449 
First  Revised  Sheet  Number  450 
First  Revised  Sheet  Number  455 
First  Revised  Sheet  Number  456 
First  Revised  Sheet  Number  457 
First  Revised  Sheet  Number  501 
Original  Sheet  Number  502 

Northern  Border  states  that  the 
purpose  of  this  filing  is  (i)  to  revise 
Article  7 — Term  of  ™  U.S.  Shippers 
Service  Agreement;  and  (ii)  to  reflect 
housekeeping  and  other  minor  changes. 
Northern  Border  states  that  Article  7 — 
Term  .of  the  proforma  U.S.  Shippers 
Service  Agreement  (Service  Agreement) 
has  been  revised  to  (i)  clarify  Uiat  the 
Service  Agreement  provides  for 
“evergreen  ing”  and  (ii)  provides  for  a 
notice  period,  to  be  negotiated  between 
the  parties,  thet  the  Shipper  must  satisfy 
before  the  Shipper  can  terminate  its 
Service  Agreement. 

Northern  Border  states  none  of  the 
herein  proposed  changes  result  in  a 
change  in  Northern  Border’s  total 
revenue  requirement  due  to  its  cost  of 
service  form  of  tariff. 

Northern  Border  states  that  copies  of 
this  filing  have  been  sent  to  all  of 
Northern  Border’s  contracted  shippers. 

Any  person  desiring  to  be  heard  at  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426.  in  accordance 
with  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211. 
385.214).  All  such  petitions  or  protests 
should  ^  filed  on  or  before  Dec»mb» 
27. 1993.  Protests  will  be  considered  but 
will  not  serve  to  make  protestants 
parties  to  the  proceed!^.  Any  person 
willing  to  become  a  party  must  file  a 
petition  to  intervene.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Linwood  A.  Walsoii,  Jr.. 

Acting  Secrefoiy. 

IFR  Doc.  93-31316  Filed  12-22-93;  8:45  ami 
BtUJNO  cooe  triT-OI-M 


[Docket  No.  nr04  39  001) 

Tenneasee  Qm  Pipeline  Co.;  Propoaod 
Changea  In  FERC  Gee  Tariff 

December  17, 1993. 

Take  notice  that  on  December  15. 

1993.  Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1.  the  following  revised 
tariff  sheets: 

First  Revised  Sheet  No.  22 
First  Revised  Sheet  No.  24 
Substitute  Second  Revised  Sheet  No.  30 
Substitute  Third  Revised  Sheet  No.  30 
Substitute  First  Revised  Sheet  No.  396 
Substitute  First  Revised  Sheet  No.  397 
Substitute  First  Revised  Sheet  No.  398 

Tennessee  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission’s  November  30, 1993 
"Order  Accepting  and  Suspending 
Tariff  Sheets,  Subject  to  Refund  and 
Conditions’’  in  Docket  No.  RP94-39- 
000  and  to  make  conforming  changes  to 
its  tariff.  In  this  filing,  Tennessee  has 
provided  additional  information 
regarding  settlement  and  pricing 
differential  costs,  has  made  minor  tariff 
language  dianges,  and  has  revised  its  IT 
rates. 

Tennessee  states  that  copies  of  this 
filing  were  served  on  all  parties  to  this 
proceeding,  customers  and  interested 
state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington,  EX}  20426,  in  accordaitce 
with  §  385.211  of  the  Commission’s 
Rules  and  Regulations.  All  such  protests 
should  be  filed  on  or  before  December 
27, 1993.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  vrill 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Conunission  and  are 
available  public  inspection  in  the 
public  reference  room. 

Linwood  A.  Wataon,  )r.. 

Acting  Secretary. 

[FR  Doc.  93-31317  Piled  12-22-93;  8:45  am} 
■HiJNQ  COOE  Snr-01-M 


[Docket  Na  RP88-39-015I 

Wyoming  Interstate  Co.,  LtcL; 
Compliance  Filing 

December  17, 1993. 

Take  notice  that  on  December  8, 1993, 
Wyoming  Interstate  Company.  Ltd. 
(WIC)  made  a  filing  to  comply  with  the 
Commission’s  order  in  this  proceeding 
issued  on  November  3, 1993. 


WIC  states  that  it  proposes  to 
implement  the  flowrack  excess 
denrred  income  taxes  (DIT)  on  a 
customer-byKmstonMr  basis  using  past 
throu^put  volumes  by  crediting  eech 
customer’s  reservation  charge  the  foil 
amount  of  that  customer’s  DIT 
contribution. 

In  the  filing  WIC  sets  forth  the  amount 
of  credit  due  each  customer,  and  the 
reservation  charge  credit  that  each  will 
receive.  WIC  states  that  it  does  not 
intend  to  reflect  the  credit  until  the 
Commission  issues  its  final  order  in 
WKTs  cost  and  revenue  proceeding  in 
Docket  No.  RP85-39-009.  In  the 
alternative  WIC  proposes  to  flowback 
the  DIT  beginning  January  1994,  subject 
to  recalculation  when  the  Commisrion 
issues  the  final  order  in  Docket  No. 
RP85-39-009. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission’s 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  Ilecember  27, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  mcdie  the  protestants  parties 
to  the  proceeding.  Copies  of  the  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  93-31319  Filed  12-22-93;  8:45  am] 
BIUJNQ  CODE 

I 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-47D6-8] 

Envfronmerrtal  Impact  Statemanta  and 
Regufationa;  Availability  of  EPA 
Comments 

Availability  of  EPA  domments 
prepared  November  29, 1993  through 
December  3, 1993  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  section  309  of  the  Clean  Air  Act 
and  section  102(2Kc)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  10, 1993  (58  FR  18392). 

Draft  EISs 

EBP  No.  D-AFS-K65157-CA  Rating 
EC2.  Paper  Reforestation  and  Resource 
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Recovery  Project.  Implementation, 
Stanislaus  National  Forest.  Mi-Wok 
Ranger  District.  Tuoliunne  County,  CA. 

Summary:  EPA  expressed 
environmental  concerns  regarding 
potential  impacts  to  air  quality,  water 
quality  and  vegetation  as  well  as  the 
need  for  additional  information  in  the 
final  EIS  on  other  alternatives  to  the 
project,  cumulative  impacts,  mitigation 
for  air  and  water  quality  impacts,  and 
monitoring  plans. 

ERPNo.  D-AFS-L552]0-ID  Rating 
E02,  West  Fork  Papoose  Timber  Sale. 
Implementation,  Clearwater  National 
Forest.  Powell  Ranger  District.  Idaho 
County,  ID. 

Summary:  EPA  expressed 
environmental  objections  due  to  project 
impacts  on  air  quality  water  quality  and 
wetland.  EPA  requested  that  these 
issues  be  addres^  in  the  final  EIS. 

ERPNo.  D-FAA-G51026-TXRa\ing 
EC,  New  Austin  Airport  at  Bergstrom 
Air  Force  Base  (AFB)  1993  Master  Plan, 
Approval,  Funding.  Property 
Acquisition  and  Construction,  City  of 
Austin,  Travis  County,  TX. 

Summary:  EPA  expressed 
environmental  concerns  on  alternative 
sites,  wetland  loss,  potential 
degradation  of  air  quality  and  pollution 
prevention.  EPA  requested  that  the  ** 
identified  additional  information  on 
alternatives  and  mitigation  on  other 
concerns  be  fully  incorporated  in  the 
final  EIS. 

ERPNo.  D-FHW-F40237-WI Raxing 
EC2,  US  151/WI 41  Waupim  to  Fond  du 
Lac  Project.  Construction,  Funding  and 
Possible  COE  Section  404  Permit,  Fond 
du  Lac  County,  WI. 

Summary:  EPA  requested  additional 
information  regarding  the  wetlands 
mitigation  site  be  included  in  the  final 
EIS. 

FINAL  EISs 

ERPNo.  F-BOP-K80031-HI 
Honolulu.  HI  Federal  Detention  Center 
(FDC),  Construction  and  Operation,  City 
of  Honolulu,  Island  of  Oahu,  HI. 

Summary:  EPA  expressed 
environmental  concerns  regarding 
potential  site  contamination,  air  impacts 
due  to  solid  waste  incineration  and 
water  quality  impacts  due  to  storm 
water  result.  EPA  requested  that  these 
concerns  be  discuss^  in  the  Record  of 
Decision. 

Dated:  December  20. 1993. 

William  D.  Dickerson, 

Deputy  Director,  Office  of  Federal  Activities. 
[PR  Doc  93>31382  Filed  12-22-93: 8:45  am] 
MUMO  COOC:  SSSS-MMI 


[ER-FR1^706-7] 

Environmental  Impact  Statementa; 
Availability 

Responsible  agency:  Office  of  Federal 
Activities,  General  Information  (202) 
260-5076  or  (202)  260-5075.  Weekly 
receipt  of  Environmental  Impact 
Statements  filed  December  13, 1993 
through  December  17, 1993  Pursuant  to 
40  CFR  1506.9. 

EIS  No.  930443,  Draft  EIS,  AFS,  ID, 
Hungry-Mill  Timber  Sales,  Harvesting 
Timter  and  Road  Construction,  Nez 
Perce  National  Forest,  Clearwater 
Ranger  District,  Idaho  County,  ID, 

Due:  February  12, 1994,  Contact:  Sue 
Paradiso  (208)  983-1963. 

EIS  No.  930444,  Draft  EIS,  AFS,  Red- 
Cockaded  Woodpecker  (RCW) 

(Picoides  borealis)  Repopulation, 
Habitat  Management  Areas, 
Implementation,  National  Forests  of 
the  Southern  Region,  Due:  March  25, 
1994,  Contact:  Joseph  M.  Dabney 
•(404)  347-5097. 

EIS  No.  930445,  Draft  EIS,  AFS,  MO, 
Salem  and  Potosi  Ranger  Districts  Off- 
Highway  Recreational  Vehicle 
Opportunities,  Designation/ 
Nondesignation,  Mark  Twain  National 
Forest,  Implementation,  Crawford, 
Dent,  Iron,  Reynolds,  Shannon  and 
Washington  Counties,  MO,  Due: 
February  23, 1994,  Contact:  Darsan 
Wang  (314)  364-4621. 

EIS  No.  930446,  Draft  EIS,  EPA,  TX,  LA, 
Territorial  Seas  off  Texas  and 
Louisiana  Oil  and  Gas  Extraction 
Activities,  Outer  Continental  Shelf 
(OCS),  New  Source  NPDES  Permit, 
Gulf  of  Mexico,  TX  and  LA,  Due: 
February  14, 1994,  Contact:  Norm 
Thomas  (214)  655-2260. 

EIS  No.  930447,  Draft  SUPPLEMENT, 
BLM,  CA,  Rail-Cycle-Bolo  Station 
Class  in  Nonhazardous  Waste  Landfill 
Project,  (instruction  and  Operation, 
Updated  Information,  Federal  Land 
Exchange  and  Right-of-Way  Grants, 
San  Bernardino  County,  CA,  Due: 
February  21, 1994,  (intact:  Douglas 
Romoli  (909)  697-5237. 

EIS  No.  930448,  Final  EIS,  AFS,  CO. 
White  River  National  Forest  Land  and 
Resources  Management  Plan,  Oil  and 
(is  Leasing  Development, 
Implementation,  Several  (iunties, 

(X),  Due:  January  24, 1994,  (intact: 
Mike  Spencer  (303)  945-2521. 

EIS  No.  930449,  Final  EIS,  FTA,  MA, 
South  Boston  Piers/Fojrt  Point 
Channel  Transit  Proje^,  Boylston 
Station  to  the  World  Trade  (inter. 
Funding,  MA,  Due:  January  24, 1994, 
Contact:  Donald  J.  Emerson  (202)  366- 
0096. 

EIS  No.  930450,  Draft  EIS,  FTA,  MN, 
(intral  (irridor  Transportation 


Improvements,  Twin  Cities 
Metropolitan  Area,  Funding,  several 
Counties,  MN,  Due:  February  18, 

1994,  Contact:  Paul  Fish  (312)  353- 
2865. 

EIS  No.  930451,  Final  EIS,  FRC,  LA,  MS, 
LA,  MS,  West-East  Ooss  Interstate 
Natural  Gets  Pipeline  Project, 
Cdnstruction  and  Operation,  Section 
10  and  404  Permits,  NPDES  Permit 
and  Right-of-Way  Grant,  several 
Parishes,  LA  and  several  Counties, 

MS,  Due:  Februcuy  12, 1994,  (intact: 
Ms.  Laura  Turner  (202)  208-0916. 

EIS  No.  930452,  Final  EIS,  NOA,  WA, 
Olympic  (iast  National  Marine 
Sanctuary,  Management  Plan,  Site 
Designation,  NPDES  Permit  and  COE 
Permit,  Olympic  Peninsula,  WA,  Due: 
January  24, 1994,  Contact:  Ms.  Debra 
Malek  (301)  713-3141. 

EIS  No.  930453,  Draft  EIS,  DOE.  ME, 
Bangor  Hydro-Electric  Second  345-kV 
Transmission  Tie  Line 
Interconnection  to  New  Brunswick. 
Construction  and  Operation, 
Presidential  Permit,  CX)E  Section  10 
and  404  Permits,  ME,  Due:  February 

7. 1994,  (intact:  Carol  Borgstrom 
(202) 586-4600. 

EIS  No.  930454,  Final  EIS,  DOE,  AK, 
Healy  50  Megawatt-Electric  (ial  Fired 
Power  Plant  (instruction  and 
Operation,  Clean  Coal  Technologies 
Demonstration,  Funding,  NPDES  and 
Section  404  Permits,  Borough  of 
Denali,  AK,  Due:  January  24, 1994, 
(intact:  Earl  W.  Evans  (412)  892- 
5709. 

EIS  No.  930455,  Final  EIS,  AFS.  ID, 
Mid-Skull/Upper  Bear  Timber  Sales, 
Timber  Harvest,  Road  Construction 
and  Reconstruction,  Clearwater 
National  Forest,  North  Fork  Ranger 
District,  Skull  Creek.  Clearwater 
(iunty,  ID.  Due:  January  24. 1994, 
(intact:  Jennefer  L.  Simdberg  (208) 
476-3775. 

EIS  No.  930456,  Final  EIS,  AFS,  AZ, 
Grand  (inyon  Airport  to  Maswik 
Transportation  Area.  Grand  (inyon 
Village  Passenger  Rail  Service 
(instruction  and  Operation. 

Approval  and  Special  Use  Permit, 
Coconino  County,  AZ ,  Due:  January 

24. 1994,  (intact:  William  M.  Lannaw 
(602)  635-2681. 

Dated:  December  20. 1993, 

William  D.  Dickeraon, 

Deputy  Director,  Office  of  Federal  Activities. 

(FR  Doc.  93-31383  Filed  12-22-93;  8:45  am] 
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[OPPT8-0014S;  FRL-4751-6] 

Biotechnology  Science  Advisory 
Committee,  HFRA  Scientific  Advisory 
Panel;  Subcommittee  on  Plant 
Pesticides;  Open  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  There  will  be  a  1-day  joint 
meeting  of  the  Biotechnology  ^ence 
Advisory  Committee  (BSAC)  and  the 
Federal  Insecticide,  Fungicide,  and 
Rodentidde  Act  (FIFRA)  Scientific 
Advisory  Panel  (SAP)  Subpanel  on  the 
proposed  rule  for  plant  pesticides  to 
review  a  set  of  scientific  questions 
concerning  a  proposed  policy  which 
describes  how  EPA  intends  to  regulate 
pestiddal  substances  produced  by 
plants  (plant'pestiddes)  under  FIFRA 
and  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (FFDCA).  The  meeting 
will  be  open  to  the  public. 

OATES:  Ihe  meeting  will  be  held  on 
Friday,  January  21, 1994,  starting  at  8:30 
a.m.  and  ending  at  5  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  ^vironmental  Protection  Agency, 
Cry^l  Mall  #2, 1921  Jefferson  Davis 
Highway,  Rm.  1123,  Arlington.  VA. 

FOR  FURTHER  MFORMATION  CONTACT: 

Bruce  Jaeger,  Designated  Federal 
Ofiicial  for  the  (FTFRA)  Scientific 
Advisory  Panel  (7509C),  Office  of 
Pestidde  Programs.  Rm.  819B,  Crystal 
Mall  #2, 1921  Jefierson  Davis  Highway, 
Arlington,  VA  22202,  Telephone:  (703) 
305-5369. 

Copies  of  documents  relating  to  this 
review  process,  may  be  obtained  by 
contacting  by  mail:  Public  Docket  and 
Freedom  of  biformation  Section,  Field 
Operations  Division  (7506C),  Office  of 
Pestidde  Programs,  ^vironmental 
Protedion  Agency,  401 M  St.,  SW., 
Washington,  DC  20460.  Office  location 
and  telephone  number.  Rm.  1132,  CM 
#2, 1921  Jefierson  Davis  Highway, 
Arlington,  VA  22202,  (703)  305-5805. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  in  accordance  with  the  Federal 
Advisory  Committee  Ad  wluch  requires 
that  timely  notice  of  each  meeting  of  a 
Federal  Advisory  Committee  be 
published  in  the  Federal  Register.  This 
notice  announces  such  a  meeting. 
Attendance  by  the  public  will  be  limited 
to  available  space.  The  Subpanel  will 
consider  a  set  of  scientific  issues  being 
evaluated  by  the  Agency  for:  (1)  A  draft 
proposed  policy  statement  that 
generally  describes  how  EPA  intends  to 
regulate  plant-pesticides  under  FIFRA 
and  Fr  uCA;  (2)  a  draft  proposal  under 
FIFRA  describing  the  changes  in  40  CFR 
that  define  the  scope  of  regulation  for 


plant'pestiddes  under  FIFRA;  (3)  a  draft 
propo^  exemption  from  the 
requirement  of  a  tolerance  for  coat 
proteins  fium  plant  viruses  when 
produced  in  plants:  (4)  a  draft  proposed 
exemption  from  the  requirement  of  a 
tolerance  for  nucleic  acids  produced  in 
plants  as  part  of  a  plant-pesticide;  and 
(5)  a  draft  proposed  exemption  from  the 
requirement  of  a  tolerance  for  categories 
of  plant-pesticides  that  will  not  result  in 
significantly  difierent  dietary  exposures. 

Dated:  December  17, 1993. 

Lynn  R.  Goldman, 

Assistant  Administrator  for  Prevention, 
Pesticides  and  Toxic  Substances. 

[FR  Doc.  93-31467  Filed  12-22-93;  8:45  am] 
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[OPF-180911:  FRL  4750-2] 

Receipt  of  Application  for  Emergency 
Exemption  to  uae  Benomyl; 

Solicitation  of  Public  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  EPA  has  received  a  specific 
exemption  request  frum  the  California 
Environmental  Protection  Agency, 
Department  of  Pesticide  Regulation 
(hereafter  referred  to  as  the 
"Applicant”)  for  the  use  of  the  pesticide 
benomyl  (CAS  17804-35-2)  to  control 
Ramularia  leaf  spot  on  up  to  700  acres 
of  artichokes  in  California.  In 
accordance  with  40  CFR  166.24,  EPA  is 
soliciting  public  comment  before 
making  the  decision  whether  or  not  to 
grant  the  exemption. 

DATES:  Comments  must  be  received  on 
or  before  January  7, 1994. 

ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "OPP-180911,”  should  be 
submitted  by  mail  to:  Public  Response 
and  Human  Resource  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  D.C.  20460.  In  person, 
bring  comments  to:  Rm.  1128,  Crystal 
Mall  #2, 1921  Jefierson  Davis  Highway, 
Arlington,  VA.  Information  submitted  in 
any  comment  concerning  this  notice 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
“Confidential  Business  Information." 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedmos  set  forth  in  40  CFR  part  2. 

A  copy  of  the  comment  that  does  not 
contain  Confidential  Business 
Information  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 


confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written  - 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  1128,  Crystal  Mall  #2, 1921 
Jefierson  Davis  Highway,  Arlington,  VA, 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Susan  Stanton,  Registration 
Division  (7505W),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401 M  St.,  SW.,  Washington, 

D.C.  20460.  Office  location  and 
telephone  number:  6th  Floor,  Crystal 
Station  1, 2800  Jefferson  Davis  Highway, 
Arlington,  VA  22202,  (703)  308-8327. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  13  of  the  Federal  Insecticide, 
Fimgicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p),  the  Administrator  may, 
at  his  discretion,  exempt  a  State  agency 
from  any  registration  provision  of 
FIFRA  if  he  determines  that  emergency 
conditions  exist  which  require  such 
exemption. 

The  Applicant  has  requested  the 
Administrator  to  issue  a  specific 
exemption  for  the  use  of  the  fungicide, 
benomyl,  available  as  Benlate  Fungicide 
(EPA  Reg.  No.  352-354)  from  E.  I.  du 
Pont  de  Nemours  Co.,  to  control 
Ramularia  leaf  spot,  caused  by 
Ramularia  sp.,  on  up  to  700  acres  of 
artichokes  in  California.  Information  in 
accordance  with  40  CFR  part  166  was 
submitted  as  part  of  this  request. 

According  to  the  Applicant, 

Ramularia  leaf  spot  is  a  new  disease 
problem  of  artichokes  in  California 
which  became  a  serious  pest  in  1987 
and  1988.  Ramularia  attacks  artichoke 
leaves,  causing  scattered  necrotic  spots 
to  appear.  As  the  disease  progresses  the 
leaves  and  even  the  entire  plant  may 
appear  to  be  “burned".  The  resulting 
reduction  in  the  plant’s  photosynthetic 
ability  causes  poor  plant  erowth  and 
bud  production.  In  severmy  affected 
fields,  yields  may  be  reduced  by  as 
much  as  50  percent.  According  to  the 
Applicant,  there  are  no  pesticides 
crurently  registered  for  the  control  of 
Ramularia  leaf  spot  of  artichoke  that 
will  adequately  control  the  disease. 
Without  an  effective  control,  the 
Applicant  claims  that  growers  will  incur 
a  significant  economic  loss  during  the 
1994  growing  season. 

Up  to  4  ground  or  aerial  applications 
of  benomyl  will  be  applied  at  7  to  14 
day  intervals  at  a  maximum  rate  of  0.5 
pounds  of  active  ingredient  per  acre. 
Ground  applications  will  be  made  in 
sufficient  water  to  obtain  full  coverage 
of  foliage.  Aerial  applications  will  be 
made  in  a  minimum  of  20  gallons  of 
water  per  acre.  A  maximum  of  1,400 
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pounds  of  active  ingredient  may  be 
needed  to  treat  a  maximum  of  700  acres 
of  artichokes,  located  in  Santa  Barbara 
and  Ventura  counties.  Applications  will 
be  made  between  January  1, 1994  and 
December  31. 1994. 

Benomyl  was  referred  to  Special 
Review  in  December  of  1977  because  of 
its  mutagenic,  teratogenic, 
spermatogenic,  and  acute  aquatic 
effects.  The  Sp^al  Review  process  was 
completed  on  October  20. 1982,  and  the 
decision  was  made  to  require  use  of 
either  cloth  or  commercially  available 
disposable  dust  masks  by  mixer/loaders 
of  benomyl  intended  for  aerial 
application  and  to  re<mire  that 
registrants  of  benomyl  products  conduct 
field  monitoring  stupes  to  identify 
residues  that  may  enter  aquatic  sites 
after  use  on  rice. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself.  The  regulations  governing  section 
18  require  that  the  Agency  publish 
notice  of  receipt  in  the  Federal  RegistM* 
and  solicit  public  comment  on  an 
application  for  a  specific  exemption 
proposing  use  of  a  pesticide  which 
contains  an  active  ingredient  which  has 
been  the  subject  of  a  Special  Review  and 
is  intended  for  a  use  that  could  pose  a 
risk  similar  to  the  risk  posed  by  any  use 
of  a  pesticide  which  is  or  has  l^n^e 
subject  of  a  Special  Review  {40  CFR 
166.24  (a)(5)]. 

Accordingly,  interested  persons  may 
submit  written  views  on  this  subject  to 
the  Field  Operations  Division  at  the 
address  above.  The  Agency  will  review 
and  consider  all  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemption  requested  by  the 
California  Environmental  Protection 
Agency. 

List  of  Subjects 

Environmental  protection,  Pesticide 
and  pests.  Crisis  exemptions. 

Dated:  December  14. 1993. 

Stephen  L.  Johnson, 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 

[FR  Doc.  93-30975  Piled  12-22-93;  8:45  am] 
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[OPP-190002A;  FRL-47S1-9] 

State  Pesticide  Residue  Removal 
Compliance  Programs 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Interim  Determination 
of  Adequacy  of  Certain  State  Programs. 


summary:  Section  19(f)(2)  of  the  Federal 
Insecticide,  Fungicide  and  Rodmtidde 
Act  (FIFRA),  states  that  after  December 

24. 1993,  a  State  may  not  exercise 
primary  enforcement  responsibility 
under  section  26.  or  certify  an 
applicator  under  section  ll.'imless  the 
Administrate  determines  that  the  State 
is  carrying  out  an  adequate  program  to 
ensure  compliance  with  regulations 
promulgated  under  the  authority  of 
section  19(0(1).  Hie  Agency  has  not  yet 
promulgated  regulations  under  section 
19(0(1)  and  will  not  do  so  by  December 

24. 1993.  To  avoid  having  the 
provisions  of  section  19(0(2)  adversely 
impact  the  States  and  EPA,  the  Agency 
published  a  policy  in  the  Federal 
Register  on  August  18, 1993,  which  set 
foi^  a  process  whereby  the  Agency  will 
make  an  interim  determination  of 
adequacy  for  those  States  with  primary 
enforcement  responsibility  and/or 
certification  programs.  This 
determination  is  based  on  an  initial 
commitment  by  a  State  to  conduct  a 
number  of  activities  which  will  position 
the  State  to  have  an  adequate  program 
in  place  by  the  time  compliance  with 
the  regulations  promulgated  under 
section  19(f)(1)  is  requi^. 

This  notice  is  to  announce  that  the 
State  of  New  York  has  met  the  criteria 
of  the  August  18, 1993  policy  by 
submitting  a  commitment  to  conduct 
the  activities  set  forth  in  the  policy  and 
therefore  have  been  determined  by  EPA 
to  have  an  adequate  State  pesticide 
residue  removal  compliance  program 
and  to  be  taking  the  necessary  steps  to 
carry  out  enforcement  of  the  new 
requirements  within  2  years  of 
promulgation  of  the  final  rule. 
ADDRESSES:  Any  person  wishing  to 
review  the  State  submissions  may  do  so, 
in  person,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays,  at  the  following  address; 
Public  D<xd:et.  Room  1132,  CM#2, 1921 
Jefterson  Davis  Highway,  Arlington.  VA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Phyllis  Flaherty,  Office  of  Compliance 
Monitoring  (7204 W),  401  M  St..  SW.. 
Washington  DC  20460,  telephone  (703) 
308-8383,  facsimile  (703)  308-8218. 
SUPPLEMENTARY  INFORMATION:  The 
following  State  has  submitted  a 
commitment  to  conduct  the  activities 
outlined  in  the  August  18, 1993  Policy 
Statement  on  Interim  Detennination  of 
Adequacy  of  State  Pesticide  Residue 
Removal  Compliance  lYograms: 

New  York 

This  State  has  met  two  criteria:  (1) 
There  is  a  current  program  for  ensuring 
compliance  with  existing  residue 
removal  requirements,  and  (2)  it  has 


committed  to  the  activities  set  out  in  the 
August  18. 1993  Policy  Statement  to  be 
in  a  position  to  have  a  compliance 
program  in  place  to  enforce  the  section 
19(0(1)  regulations.  Based  on  the 
commitment  submitted,  I  have 
determined  that  the  State  will  be  taking 
steps  necessary  to  have  an  adequate 
program  for  ensuring  compliance  vrith 
the  regulations  under  section  19(0(1) 
upon  the  co^liance  date  of  those 
regulations.  This  determination  of 
adequacy  is  an  interim  measure  to  fulfill 
EPA.’s  responsibility  under  section 
19(0(2)  and  to  avoid  the  State  losing  its 
primary  enforcement  and  certification 
authority  after  December  24, 1993.  This 
determination  of  adequacy  is  temporary 
and  will  expire  2  years  after 
promulgation  of  a  final  rule  issued' 
under  section  19(0(1).  Thereaftw,  the 
State  must  have  a  program  to  ensiue 
compliance  with  the  section  19(0 
regulations. 

Dated:  December  20, 1993. 

Carol  M.  Browner, 

Administrator. 

[FR  Doc.  93-31466  Filed  12-22-93;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 

AgreemenUs)  RIed;  NOSAC/NYK  Joint 
Service  (East/West)  Agreement  et  el. 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commissitm,  800  North 
Capitol  Street,  NW.,  9th  Floor. 

Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission. 
Washington,  DC  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
§  572.603  of  title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
commimicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No.:  207-011441. 

Title:  NOSAC/NYK  Joint  Service 
(East/West)  Ameement. 

Parties:  NOSAC  ANS  Nippon  Yusen 
Kabushiki  Kaisha. 

Synopsis:  The  proposed  Agreement 
authorizes  the  parties  to  establish  a  joint 
service  in  the  trade  between  U.S.  ports 
and  points  (including  Alaska  and  the 
Hawaiian  Islands)  on  the  one  hand,  and 
ports  and  points  on  the  Mediterranean 
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Sea,  Black  Sea.  Gulf  of  Aden,  Arabian 
Gulf  and  Gulf  of  Oman  (Aquaba*Karachi 
range). 

Aareement  No.:  232-011442. 

Title:  Space  Charter  and  Cooperative 
Working  Agreement  Between  NOSAC 
and  the  NOSAC/NYK  (East/West)  Joint 
Sorvico* 

Paiti^:  NOSAC/NYK  (East/West) 

Joint  Service  NOSAC  ANS. 

Synopsis:  The  proposed  Agreement 
authorizes  the  parties  to  charter  space 
aboard  each  other’s  vessels,  discuss,  and 
agree  upon  vessel  capacity,  space 
requirements,  equipment  interchange, 
and  rationalize  sailings  in  the  trade 
between  U.S.  ports  and  points 
(including  Alaska  and  the  Hawaiian 
Islands)  and  ports  and  points  on  the 
Mediterranean  Sea,  Black  Sea,  Red  Sea. 
Gulf  of  Aden,  Arabian  Gulf,  and  Gulf  of 
Omen  (Aquaba-Karachi  range). 

Agreement  No.:  232-011443. 

Title:  Space  Charter  and  (Cooperative 
Working  Agreement  Between  NYK  and 
the  NOSAC/NYK  (East/West)  Joint 
Service. 

Parties:  Nippon  Yusen  Kabushiki 
Kaisha  NOSAC/NYK  (East/West)  Joint 
Service. 

Synopsis:  The  proposed  Agreement 
authorizes  the  parties  to  charter  space 
aboard  each  other’s  vessels,  discuss,  and 
agree  upon  vessel  capacity,  space 
requirements,  equipment  interchange, 
and  rationalize  sailings  in  the  trade 
between  U.S.  ports  and  points 
(including  Alaska  and  the  Hawaiian 
Islands)  and  ports  and  points  on  the 
Mediterranean  Sea,  Black  Sea.  Red  Sea, 
Gulf  of  Aden,  Arabian  Gulf,  and  Gulf  of 
Omen  (Aquaba-Karachi  range). 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  December  20, 1993. 

Joseph  C  PoUdng, 

Secretary. 

(FR  Doc  93-31354  Filed  12-22-93;  8:45  am] 
MUMQ  cooe  srso-oi-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agenqr  for  Toxic  Substances  and 
Disease  Registry 

[ATSOR-77] 

Quarterly  Public  Health  Assessments 
Completed  and  Public  Health 
Assessments  to  be  Conducted  in 
Response  to  Requests  From  the  Public 

AOENCY:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR),  Public 
Health  Service  (PHS),  Department  of 
Health  and  Human  ^rvices  (HHS). 
ACTION:  Notice. 


SUMMARY:  This  notice  contains  the 
following:  1.  A  list  of  sites  for  which 
ATSDR  has  completed  a  public  health 
assessment,  or  issued  an  addendum  to 
a  previously  completed  public  health 
assessment,  during  the  period  July* 
September  1993.  'Dus  list  includes  sites 
that  are  on,  or  proposed  for  inclusion 
on,  the  National  Priorities  List  (NPL) 
and  a  non-NPL  site  for  which  ATSDR 
has  prepared  a  public  health  assessment 
in  response  to  a  request  from  the  public 
(petitioned  site).  2.  A  list  of  sites  for 
which  ATSDR,  during  the  same  period, 
has  accepted  a  request  from  the  public 
to  conduct  a  public  health  assessment. 
Acceptance  for  a  request  for  the  conduct 
of  a  public  health  assessment  is  based 
on  a  determination  by  the  Agency  that 
there  is  a  reasonable  basis  for 
conducting  a  public  health  assessment 
at  the  site. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Williams,  P.E.,  DEE,  Director, 
Division  of  Health  Assessment  and 
Consultation,  Agency  for  Toxic 
Substances  and  Disease  Registry,  1600 
Clifton  Road,  NE..  Mailstop  E-32, 
Atlanta,  Georgia  30333,  telephone  (404) 
639-0610. 

SUPPLEMENTARY  INFORMATION:  The  most 
recent  list  of  completed  public  health 
assessments,  public  health  assessments 
with  addenda,  and  petitioned  public 
health  assessments  which  were 
accepted  by  ATSDR  during  April-June 
1993,  as  published  in  the  Federal 
.  Register  on  September  24. 1993,  (58  FR 
50006).  Hie  quarterly  annoimcement  is 
the  responsibility  of  ATSDR  under  the 
regulation.  Public  Health  Assessments 
and  Health  Effects  Studies  of  Hazardous 
Substances  Releases  and  Facilities  (42 
CFR  part  90).  This  rule  sets  forth 
ATSDR’s  procedures  for  the  conduct  of 
public  health  assessments  under  section 
104(i)  of  the  Comprehensive 
Environmental  Response, 
compensation,  and  Liability  Act 
(CERCLA).  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  (SARA)  (42  U.S.C. 
9604(i)).  and  appeared  in  the  Federal 
Register  on  February  13, 1990,  (55  FR 
51136). 

Availability 

The  completed  public  health 
assessments  are  available  for  public 
inspection  at  the  Division  of  Health 
Assessment  and  Consultation,  Agency 
for  Toxic  Substances  and  Disease 
Registry,  Building  33.  Executive  Park 
Drive,  Atlanta,  COorgia  (not  a  mailing 
address),  between  8  a.m.  and  4:30  p.m., 
Monday  through  Friday  except  legal 
holidays.  The  completed  public  health 
assessments  are  also  available  by  mail 


through  the  U.S.  Department  of 
commerce.  National  Technical 
Information  Service  (NTIS),  5285  Port 
Royal  Road,  Springfield,  Virginia  22161, 
or  by  telephone  at  (703)  487-4650. 

There  is  a  charge  determined  by  NTIS 
for  these  public  health  assessments.  The 
NTIS  order  numbers  are  listed  in 
parentheses  after  the  site  name. 

1.  Public  Health  Assessments  or 
Addenda  Completed  or  Issued 

Between  July  1, 1993,  and  September 
30, 1993,  public  health  assessments  or 
addenda  to  public  health  assessments 
were  issued  for  the  sites  listed  below: 
NPL  Sites 
(Olifomia 

Advanced  Micro  Devices  Inc.  (Buildings 
901  k  902)  Sunnyvale— (PB94-103124} 
Florida 

Helena  (Oemical  (Ompany— Tampa — 
(PB94-102340) 

Stauffer  Chemical  Company/Tarpon 
Springs — ^Tarpon  Springs  (PB93-223097) 
Michigan 

Metal  Working  Shop — ^Lake  Ann — (PB94- 
103827) 

Minnesota 

Agate  Lake  Scrap  Yard — Fairview 
Townshii>-{PB94-103371) 

Arrowhead  Refinery  Company — 
Hermantown — (PB94-103959) 

MacGillis  ft  Gibbs  Company/Bell  Lumber  ft 
Pole  Company — New  Brighton — (PB93- 
222412) 

New  Hampshire 

Tinkham  (Garage — Londonderry — (PB93- 
214351) 

Nevada 

Carson  River  Mercxury  Site — 

Moundhouse — (PB94-109121) 

Ohio 

Skinner  Landfill— West  Chester — (PB93- 
227734) 

21anesville  Well  Field — Zanesville — (PB93- 
216240) 

Pennsylvania 

Avco  Lycoming-Williamsport  Division — 
Williamsport  (PB94-103363) 

Bally  Groundwater  (Contamination — 
Bally— {PB94-104247) 

Cryo-Chem  Inc. — Worman  Township — 
Boyertown  (PB93-232437) 

McAdoo  Associates — McAdoo — (PB94- 
104254) 

Strasburg  Landfill — Newlin  Township— 
(PB94-103157) 

Rhode  Island 

Newport  Naval  Education/Training 
Center— Middletown  (PB93-227684) 
South  Carolina 

(Ceiger  (C  ft  M  Oil)  Site — ^Rantowles — 
(PB93-223113) 

Cfolden  Strip  Septic  Tank — Simpsonville — 
(PB94-103520) 

Koppers  (Company/Charleston — 
Charleston— <PB93-216828) 

Koppers  (Company  lnc./Florence  Plant — 
Florence  (PB93-216810) 

Medley  Farms — CJaffhey— KPB94-103132) 
South  D^ota 

Ellsworth  Air  Force  Base — Ellsworth 
AFB— {PB94-109451) 

Tennessee 
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Milan  Anny  Ammunition  Plant— Milan — 
(PB94-10905S) 

Virginia 

CAR  Battery  Company  Inc. — ^Richmond — 
(PB94-103181) 

Washington 

*  Commencement  Bay^Nearshore/ 
Tideflats— Tacoma  (PB93-223063) 

Fort  Lewis  Logistics  Center— Fort  Lewis— 
(PBg3-221562) 

Greenacres  Landfill — Spokane — (PB93- 
223105) 

Hamilton  Island  Landfill  (USACOE) — 
North  Bonneville— (PB93~232452) 

*  Naval  Air  Station  Wbidbey  Island  (Ault 
Field  and  Seaplane  Base)— Oak  Harbor — 
(PB94-103942) 

Petitioned  Site — (Non  NPL) 

California 

Space  Ordnance  Systems  Mint  Canyon — 
Canyon  Country  (PB93-210201) 

2.  Petitions  for  Public  Health 
Assessments  Accepted: 

Between  July  1, 1993,  and  September 
30, 1993,  ATSDR  determined  that  there 
was  a  reasonable  basis  to  conduct  public 
health  assessments  for  the  sites  listed 
below  in  response  to  requests  horn  the 
public.  As  of  September  30, 1993, 
ATSDR  initiated  public  health 
assessments  at  these  sites. 

Arkansas 

Great  Lakes  Chemical  Corporation — ^E1 
Dorado 
Hawaii 

Pearl  Qty  Junction — Pearl  Qty 

Dated:  December  17, 1993. 

Walter  R.  Dowdle, 

Deputy  Administrator,  Agency  for  Toxic 
Substances  and  Disease  Registry. 

(FR  Doc  93-31331  Filed  12-22-93;  8:45  am] 
BIUJNO  COOC  41M-70-P 


Food  and  Drug  Administration 
[Docket  No.  92N-04631 

Susan  M.  Long;  Danial  of  Hearing  and 
Rnal  Debarment  Order 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  denying  a 
hearing  for  and  is  issuing  a  final  order 
under  section  306(a)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  335a(a))  permanently 
debarring  Ms.  Susan  M.  Long,  #27911- 
037,  FPC  Danbury,  P.O.  Box  1910, 
Oanbiuy,  CT  06813,  from  providing 
services  in  any  capacity  to  a  person  who 
has  an  approved  or  pending  drug 
product  application.  FDA  bases  this 
order  on  a  finding  that  Ms.  Long  was 


*  NPL  site  for  which  •  Petition  has  been  received. 


convicted  of  a  felony  under  Federal  law 
for  conduct  relating  to  the  development 
and  approval,  including  the  process  for 
development  and  approval,  of  a  drug 
product;  and  relating  to  the  regulation  of 
a  drug  product  under  the  act. 

EFFECTIVE  DATE:  December  23, 1993. 
ADDRESSES:  Application  for  termination 
of  debarment  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  E^g  Administration,  12420 
Parklawn  Dr.,  rm.  1-23,  Rockville,  MD 
20857. 

FOR  FURTHER  MFORMATMN  CONTACT: 
Diane  M.  Sullivan,  Center  for  Drug 
Evaluation  and  Research  (HFD-366), 
Food  and  Drug  Administration.  7500 
Standish  PI.,  Rockville,  MD  20855, 301- 
594-2041. 

SUPPLEMENTARY  tlFORMATlON: 

L  Background 

Ms.  Long,  a  former  Director  of 
Regulatory  Affairs  for  Bolar 
Pharmaceutical  Co..  Inc.  (Bolar),  pled 
guilty  and  was  sentenced  on  July  15, 
1992,  for  one  coimt  of  the  making  of  a 
false  statement  in  a  matter  within  the 
jurisdiction  of  a  Federal  agency,  a 
Federal  felony  ofiense  under  18  U.S.C. 
1001,  and  for  one  coimt  of  the 
obstruction  of  an  agency  proceeding,  a 
Federal  felony  ofiense  under  18  U.S.C. 
1505.  The  basis  for  these  convictions 
was  the  finding  that  Ms.  Long  made  or 
caused  to  be  made  fraudulent 
statements  to  FDA  concerning 
bioequivalence  studies  and 
encapsulation  records  of  some  of  Bolar's 
generic  drug  products. 

In  a  certified  letter  received  by  Ms. 
Long  on  Jime  7, 1993,  FDA  ofiered  Ms. 
Long  an  opportimity  for  a  hearing  on  the 
agency’s  proposal  to  issue  an  order 
imder  se^on  306(a)  of  the  act  debarring 
her  from  providing  services  in  any 
capacity  to  a  person  who  has  an 
approved  or  pending  drug  product 
application.  FDA  based  the  proposal  to 
debar  Ms.  Long  on  its  finding  that  she 
was  convicted  of  a  felony  under  Federal 
law  for  conduct  relating  to  the 
development  and  approval  of  Bolar’s 
drug  products  and  relating  to  the 
regulation  of  Bolar’s  drug  products. 

*rhe  certified  letter  also  informed  Ms. 
Long  that  her  request  for  a  hearing  could 
not  rest  upon  mere  allegations  or 
denials  but  must  present  specific  facts 
showing  that  there  is  a  genuine  and 
substantial  issue  of  fact  requiring  a 
hearing.  ’The  letter  als6  notified  Ms. 

Long  that  if  it  conclusively  appeared 
from  the  face  of  the  information  and 
factual  analyses  in  her  request  for  a 
hearing  that  there  was  no  genuine  and 
substantial  issue  of  fact  that  precluded 
the  order  of  debarment,  FDA  would 


enter  summary  judgment  against  her, 
making  findings  and  conclusions,  and 
denying  her  request  for  a  hearing. 

In  a  letter  dated  Jime  16, 1993,  Ms. 
Long  responded  to  the  certified  letter  by 
requesting  an  extension  to  request  a 
hearing.  On  June  30. 1993,  Ms.  Long 
withdrew  that  request  via  telephone 
conversation.  ’Then,  in  a  letter  dated 
July  1, 1993,  Ms.  Long  requested  a 
hearing. 

n.  Denial  of  Hearing 

In  her  request  for  a  hearing.  Ms.  Long 
failed  to  present  any  arguments  or 
information  to  show  why  she  should  not 
be  debarred.  Therefore,  FDA  finds  that 
Ms.  Long  has  failed  to  identify  any 
"genuine  and  substantial  issue  of  fact 
requiring  a  hearing.  Accordingly, 
piusuant  to  21  CFR  12.28,  the  agency 
denies  Ms.  Long’s  request  for  a  hearing. 

in.  Findings  and  Order 

Therefore,  the  Deputy  Commissioner 
for  Operations,  under  section  306(a)  of 
the  act,  and  under  authority  delegated  to 
her  (21  CFR  5.20),  finds  that  Ms.  Susan 
M.  Long  has  been  convicted  of  a  falony 
imder  Federal  law  for  conduct  relating 
to  (1)  the  development  and  approval, 
including  the  process  for  development 
and  approval,  of  a  drug  product  (21 
U.S.C  335a(a)(2)(A));  and  (2)  the 
regulation  of  a  drug  product  (21  U.S.C. 
335a(a)(2)(B)). 

As  a  result  of  the  foregoing  findings, 
Ms.  Susan  M.  Long  is  permanently 
debarred  from  providing  services  in  any 
capacity  to  a  person  wil^  an  approved 
or  pentfing  dreg  product  application 
under  section  505, 507, 512,  or  802  of 
the  act  (21  U.S.C  355, 357, 360b.  or 
382),  or  under  section  351  of  the  Public 
Health  Service  Act  (42  U.S.C.  262), 
efiective  {insert  date  of  publication  in 
the  Federal  Register)  (21  U.S.C 
335a(c)(l)(B)  and  (c)(2)(A)(ii)  and  21 
U.S.C  321(ee)).  Any  person  with  an 
approved  or  pending  dreg  product 
application  who  knowingly  uses  the 
services  of  Ms.  Long  in  any  capacity, 
during  her  period  of  debament,  will  be 
subject  to  civil  money  penalties.  During 
her  period  of  debarment,  if  Ms.  Long 
pro^des  services  in  any  capacity  to  a 
person  with  an  approved  or  pending 
dreg  product  application,  she  will  1m 
subject  to  civil  money  penalties.  In 
addiition,  FDA  will  not  accept  or  review 
any  abbreviated  new  dreg  application  or 
abbreviated  antibiotic  dreg  application 
submitted  by  or  with  the  assistance  of 
Ms.  Long  during  her  period  of 
debarment. 

Any  application  by  Ms.  Long  for 
termination  of  debannent  under  section 
306(d)(4)  of  the  act  should  be  identified 
,  with  Do^et  No.  92N-0463  and  sent  to 
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the  Dockets  Menagement  Branch 
(address  dbove).  All  such  submissions 
are  to  be  filed  in  four  copies.  The  public 
availability  of  information  in  these 
submissions  is  governed  by  21 CFR 
10.20(1).  Publicly  available  submissions 
may  be  seen  in  the  Dockets  Management 
Brandi  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  December  13. 1993. 

Jana  E.  Hanney, 

Deputy  Coaunissioner  for  Operations. 

(FR  Doc  93-01337  Filed  12-22-93:  B:45  am] 
BSjjNa  coot  4ias-ti-s 


Health  Cara  Financing  Administration 
[H80-211-N] 

Approval  of  the  Commiaslon  on  Office 
Laboratory  Accreditation 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

ACTION:  Notice. 

SUMMARY:  This  notice  aimounces  the 
approval  of  the  Commission  on  Office 
Laboratory  Accreditation  (COLA)  as  an 
accrediting  organization  for  clinical 
laboratories  under  the  CUA  program. 
We  have  found  that  the  accr^tation 
process  of  this  organization  provides 
reasonable  assurance  that  the 
laboratories  accredited  by  it  meet  the 
conditions  required  by  Federal  law  and 
regulations.  Consequently,  laboratories 
that  voluntarily  beraihe  accredited  by 
COLA  in  lieu  of  receiving  direct  Federal 
oversight  and  continub  to  meet  COLA 
requirements  would  meet  the  CUA 
condition  level  requirements  for 
laboratories  and  therefore  are  not 
subject  to  routine  inspection  by  State 
survey  agencies  to  determine  their 
compliance  with  Federal  requirements. 
They  are,  however,  subject  to  validation 
and  complaint  investigation  surveys. 
EFFECTIVE  DATE:  This  notice  is  effective 
for  the  period  December  23. 1993 
through  November  1, 1997. 

FOR  FURTHER  MFORMATION  CONTACT: 
Valerie  Coppola.  (410)  597-5906. 

SUPPLEMENTARY  MFORMATION: 

L  Background  and  Lagulative 
Authority  ' 

On  October  31, 1988,  the  Congress 
enacted  the  Clinical  Laboratory 
Improvement  Amendments  of  1988 
(CUA),  Public  Law  100-578.  CUA 
replao^  in  its  entirety  section  353  of 
the  Public  Health  Service  Act  (PHSA), 
as  enacted  by  the  Clinical  Labmtories 
Improvement  Act  of  1967,  and  made 
every  laboratmy  in  the  United  States 
and  its  territtuies  that  tests  human 
specimens  for  health  reasons  subject  to 


the  requirements  established  by  HHS 
and  F^eral  regulation  whether  or  not  it 
participates  in  the  Medicare  or 
Medicaid  program  and  whether  or  not  it 
tests  specimens  in  interstate  commerce. 
New  section  353  requires  HHS  to 
establish  certification  requirements  for 
any  laboratory  that  perfonns  tests  on 
human  specimens  and  certify  through 
issuance  of  a  certificate  that  those 
laboratories  meet  the  certificate 
retirements  established  by  HHS. 

Section  6141  of  the  Omnibus  Budget 
Reconciliation  Act  of  1989,  Public  Law 
101-239,  amended  the  Social  Security 
Act  (the  Act)  to  require  that  laboratories 
participating  in  the  Medicare  program 
meet  t&  oeAficate  requirements  of 
section  353  of  the  PHSA.  Subjer:t  to 
specified  exceptions,  laboratories  must 
have  a  current  unrevoked  and 
unsuspended  certificate  to  be  eligible 
for  reimbursement  in  the  Medicare  or 
Medicaid  programs  or  both.  Laboratories 
that  are  accredited  by  an  accreditation 
organization  approved  under  section 
353  of  the  PHSA  will  automatically  be 
eligible  for  Medicare  and  Medicaid 
participation  as  long  as  they  meet 
applicable  State  licensure  requirements. 

On  February  28, 1992,  we  published 
several  final  rules  in  the  Federal 
Register  (57  FR  7002-7243)  that 
implemented  the  amendments  to 
section  353  of  the  PHSA.  The  technical 
and  scientific  portions  of  these  rules 
were  drafted  with  input  from  The 
Centers  for  Disease  Control  and 
Prevention  (CDC)  of  the  Public  Health 
Service  (PHS).  Specifically,  we 
established  regulations  at  42  CFR  part 
493  that: 

•  Require  laboratories  to  pay  fees  for 
issuance  of  registration  certificates, 
certificates  of  waiver,  certificates  of 
accreditation,  or  other  applicable 
certificates  (in  a  subsequent  rule 
published  January  19, 1993, 58  FR  5215, 
we  added  “certificate  for  physician- 
performed  microscopy  proc^iues”)  and 
to  fund  activities  to  determine 
compliance  with  our  performance  • 
requirements; 

•  Specify  the  performance 
requirements  that  apply  to  laboratories 
subject  to  CUA  (some  of  which  were 
amended  by  the  January  19. 1993  rule) 
and  list  requirements  for  laboratories 
perfonming  certain  limited  testing  to  be 
eligible  for  a  certificate  of  waiver;  and 

•  Set  forth  the  rules  for  the 
enforcmnent  of  CUA  requirements  on 
laboratories  that  are  found  not  to  meet 
Federal  requirements. 

On  July  31, 1992,  we  issued 
additional  final  rules  (57  FR  33992), 
tmder  authority  found  in  section 
353(e)(2)  of  the  PHSA,  that  establish 
that  we  may  approve  a  private. 


nonprofit  organization  as  an 
acci^itation  organization  for  clinical 
laboratories  under  the  CUA  program  if 
that  organization’s  requirements  for  its 
accredited  laboratories  are  equal  to  or 
more  stringent  than  the  applicable  CUA 
program  requirements  of  part  493  of  our 
regulations.  Therefrne,  a  laboratory' 
accredited  by  an  approved  organization 
that  meets  and  continues  to  meet  all  of 
the  accreditation  organization’s 
requirements  would  meet  (XIA 
condition  level  requirements  if  it  were 
inspected  against  CUA  regulations.  The 
regulations  listed  in  subpart  E  of  part 
493  specify  the  requirements  an 
accreditation  organization  must  meet  in 
order  to  be  approved.  We  may  approve 
an  accreditation  organization  under 
§  493.501(d)  of  our  regulations  for  a 
period  not  to  exceed  six  years. 

In  general,  the  accreditation 
organization  must: 

•  Use  inspectors  qualified  to  evaluate 
laboratory  performance  and  agree  to 
inspect  laboratories  with  the  frequency 
determined  by  HHS; 

•  Apply  standards  and  criteria  that 
are  equal  to  or  more  stringent  than  those 
condition  level  requirements 
established  by  HHS  when  taken  as  a 
whole; 

•  Provide  reasonable  assurance  that 
these  standards  and  criteria  are 
continually  met  by  its  accredited 
laboratories; 

•  Provide  HHS,  within  30  days,  with 
the  name  of  any  laboratory  that  has  had 
its  accreditation  denied,  suspended, 
withdrawn,  limited,  or  revoked; 

•  Notify  HHS  at  least  30  days  prior  to 
changing  its  standards;  and 

•  If  itfiS  withdraws  its  approval, 
notify  its  accredited  laboratories  of  the 
withdrawal  within  10  days  of  the 
withdrawal.  A  laboratory  can  be 
accredited  if  it  meets  the  standards  of  an 
approved  accreditation  body  and 
authorizes  the  accreditation  body  to 
submit  to  HHS  records  ancTother 
information  HHS  may  require. 

Along  with  requiring  the 
promulgation  of  criteria  for  approving 
an  accr^itation  body  and  for 
withdrawing  such  approval,  CUA 
requires  HHS  to  perform  an  annual 
evaluation  by  inspecting  a  sufficient 
number  of  laboratories  accredited  by  an 
approved  accreditation  organization  as 
well  as  by  any  other  means  that  HHS 
determines  appropriate.  Under  section 
353(o)  of  the  PHSA,  the  Secretary  may, 
by  agreement,  use  the  services  or 
focilities  of  any  other  Federal,  State  or 
local  public  agency,  or  any  private, 
nonprofit  organization  to  conduct 
inspections  of  laboratories  performing 
clinical  testing  on  human  specimens  in 
the  United  States  and  its  territories  for 
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the  purpose  of  determining  compliance 
with  C3JA  requirements. 

n.  Notice  of  Approral  of  GOLA  as  an 
Accrediting  Organization 

In  this  notice,  we  approve  CX3LA  as  an 
organization  that  may  accredit 
la^ratories  for  purposes  of  establishing 
their  compliance  with  CUA 
requirements.  HCFA,  with  the 
assistance  of  CDC,  has  examined  the 
COLA  application  and  all  subsequent 
submissions  against  the  requirements 
under  subpart  E  of  part  493  that  an 
accreditation  organization  must  meet  in 
order  to  be  granted  approved  status 
under  CUA.  We  have  determined  that 
COLA  has  complied  vrith  the  applicable 
CUA  requirements  as  of  Decemt^r  23, 
1993,  and  grant  COLA  approval  as  an 
accreditation  organization  under  this 
subpart  through  November  1, 1997  for 
the  following  specialty /subspecialty 
areas: 

•  ABO  Grouping  and  D(Rho)  Typing. 

•  Bacteriolo^. 

•  Endocrinology. 

•  General  Immunology. 

•  Hematology. 

•  Mycobacteriology. 

•  Mycolo^. 

•  Parasitology. 

•  Routine  Chemistry. 

•  Syphilis  Serology. 

•  Toxicology.  ■* 

•  Unexpected  Antibody  Detection. 

•  Urinalysis. 

•  Virology. 

As  a  result  of  this  determination,  any 
laboratory  that  is  accredited  by  COLA 
during  this  time  period  for  an  approved 
spedalty/subspedalty  meets  the  CUA 
requirements  for  laboratories  found  in 
part  493  of  our  regulations  and, 
therefore,  is  not  subject  to  routine 
inspection  by  a  State  survey  agency  to 
determine  its  compliance  with  CLIA 
requirements.  The  accredited  laboratory, 
however,  is  subject  to  validation  and 
complaint  investigation  surveys 
performed  by  HCFA,  or  by  any  other 
Federal  or  State  or  local  public  agency 
or  nonprofit  private  organization  which 
acts  in  conformance  to  an  agreement 
with  the  Secretary. 

m.  Evaluation  of  COLA 

The  following  describes  the  process 
we  used  to  find  that  COLA,  as  a  private, 
nonprofit  organization,  provides 
reasonable  assurance  that  those 
laboratories  it  accredits  will  meet  the 
applicable  requirements  of  the  Federal 
law  and  regulations. 

A.  Requirements  for  Approving  an 
Accreditation  Organization  Under  CUA 

To  determine  whether  we  should 
grant  approved  status  to  COLA  as  a 


private,  nonprofit  organization  for 
accrediting  laboratories  under  CUA  for 
the  specific  specialty  or  subspedalty 
areas  of  human  spec^en  testing  it 
requested,  we  conducted  a  detailed  and 
in-depth  comparison  of  COLA’s 
requirements  for  its  laboratoHes  to  those 
of  CUA  and  evaluated  whether  COLA’s 
standards  are  at  least  as  stringent  as  the 
requirements  of  42  CFR  part  493  when 
taken  as  a  whole.  In  sununary,  we 
evaluated  whether  COLA: 

•  Provides  reasonable  assurance  to  us 
that  it  requires  the  laboratories  it 
accredits  to  meet  requirements  that  are 
equal  to  or  more  stringent  than  the  CUA 
condition  level  requirements  (for  the 
requested  specialties/subspecialties) 
and  would,  therefore,  meet  the 
condition  level  reouirements  of  CUA  if 
those  laboratories  had  not  been  granted 
deemed  status  and  had  been  inspected 
against  condition  level  requirements; 
and 

•  Meets  the  requirements  of 

§  493.506,  which  specifies  the  Federal 
review  and  approval  requirements  of 
private,  nonprofit  accre^tation 
organizations. 

As  specified  in  the  regulations  at 
§  493.506,  our  review  of  a  private, 
nonprofit  accreditation  organization 
seeing  approved  status  under  CUA 
includes,  but  is  not  limited  to,  an 
evaluation  of: 

•  Whether  the  organization’s 
requirements  for  its  accredited 
lalmratories  are  equal  to  or  more 
stringent  than  the  condition  level 
requirements  of  the  CUA  regulations; 

•  The  organization’s  inspection 
process  to  determine: 

— ^The  composition  of  the  inspection 
teams,  qualifications  of  the  inspectors, 
and  the  ability  of  the  organization  to 
provide  continuing  education  and 
training  to  all  of  its  inspectors; 

— ^The  comparability  of  the 
organization’s  full  inspection  and 
complaint  inspection  requirements  to 
those  of  HCFA,  including  but  not 
limited  to  inspection  fiequency,  and 
the  ability  to  investigate  and  respond 
to  complaints  against  its  accredited 
laboratories; 

— ^The  organization’s  procedures  for 
monitoring  laboratories  that  it  has 
formd  to  be  out  of  compliance  with  its 
requirements; 

— ^The  ability  of  the  organization  to 
provide  HCFA  with  electronic  data 
and  reports  that  are  necessary  for 
effective  validation  and  assessment  of 
the  organization’s  inspection  process; 
— ^The  ability  of  the  organization  to 
provide  HCFA  with  electronic  data, 
related  to  the  adverse  actions 
resulting  from  unsuccessful 


proficiency  testing  (PT)  participation 
in  HHS  approved  FT  programs,  as 
well  as  data  related  to  the  PT  failiues, 
within  30  days  of  the  initiation  of  the 
action; 

— ^The  ability  of  the  organization  to 
provide  HCFA  with  electronic  data  for 
all  its  accredited  laboratories  and  the 
areas  of  specialty  and  subspedalty 
testing; 

— ^The  adequacy  of  numbers  of  staff  and 
other  resources;  and 
— ^The  organization’s  ability  to  provide 
adequate  funding  for  performing  the 
reqiiired  inspections. 

•  The  organization’s  agreement  with 
HCFA  that  requires  it  to: 

— Notify  HCFA  of  any  laboratory  that 
iias  had  its  accreditation  denied, 
limited,  suspended,  withdrawn,  or 
revoked  by  the  accreditation 
organization.  Or  that  has  had  any 
other  adverse  action  taken  against  it 
by  the  accreditation  organization 
within  30  days  of  the  action  taken; 

— ^Notify  HCFA  Mdthin  10  days  of  a 
defidency  identified  in  an  accredited 
laboratory  where  the  defidency  poses 
an  imme^ate  jeopardy  to  the 
laboratory’s  patients  or  a  hazard  to  the 
general  public; 

— ^Notify  HCFA  of  all  newly  accredited 
laboratories,  or  laboratories  whose 
areas  of  specialty  or  subspecialty  are 
revised,  within  30  days; 

— ^Notify  each  laboratory  accredited  by 
the  organization  within  10  days  of 
HCFA’s  withdrawal  of  recognition  of 
the  oreanization’s  deeming  authority; 
— ^Provide  HCFA  with  inspedion 
schedules,  as  requested,  for  the 
purpose  of  conducting  onsite 
validation  inspections; 

— ^Provide  HCFA,  the  State  survey 
agency  or  other  HCFA  agent  with  any 
fadlity-spedfic  data  that  includes,  but 
is  not  limited  to,  PT  results  that 
constitute  unsuccessful  partidpation 
in  an  approved  PT  program  and 
notification  of  the  adverse  actions  or 
corrective  actions  imposed  by  the 
accreditation  organization  as  a  result 
of  unsuccessful  PT  participation; 

— ^Provide  HCFA  with  written 
notification  at  least  30  days  in 
advance  of  the  effective  date  of  any 
proposed  changes  in  its  requirements; 
and 

— ^Make  available,  on  a  reasonable  basis, 
any  laboratory’s  PT  results  upon  the 
request  by  any  person,  with  such 
explanatory  information  needed  to 
assist  in  the  interpretation  of  the 
results. 

Laboratories  that  are  acoedited  by  an 
accreditation  organization  must: 

•  Authorize  the  organization  to 
release  to  HCFA  all  records  and 
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informatkm  required  by  HCFA  as 
required  at  §  493.501; 

•  Permit  inspections  as  required  by 
the  CLIA  regulations  at  42  Part  493, 
SubpaitQ; 

•  Obtain  a  certificate  of  accreditation 
as  required  by  §  493.632;  and 

•  ray  the  applicable  fises  as  required 
by  SS  493.638  and  493.645. 

B,  Evaluation  of  the  COLA  Bequest  for 
Approval  as  an  Accreditation 
Organisation  under  dJA 

COLA  has  formally  applied  to  HCFA 
for  approval  as  an  accrraitation 
organization  under  CLIA.  We  have 
evaluated  the  COLA  application  to 
determine  equivalency  with  our 
implementing  and  enforcement 
reflations,  and  the  deemin^exemption 
requirements  of  the  CLIA  rules.  We  also 
verified  the  organization's  assurance 
that  it  requires  the  laboratories  it 
accredits  to  be.  and  that  the  organization 
is,  in  compliance  with  the  following 
subparts  of  42  CFR  oart  493  as 
explained  below: 

Subpart  E— Accreditation  by  a  Private. 
Ncmprofit  Accreditation  Orf  nization  or 
Exemption  Under  an  Approved  State 
Laboratory  Program 

CCHA  has  submitted  a  list  of  the 
specialties  and  subspedalties  that  it 
would  accredit,  a  comparison  of 
individual  aco^itation  and  conditicm 
level  requirements,  a  description  of  its 
inspection  process,  PT  monitoring 
process,  and  its  data  management  and  ’ 
analysis  system,  a  listing  of  the  size, 
composition,  education  and  experience 
of  its  inspection  teams,  its  invekigative 
and  complaint  response  procedures,  its 
notification  agreements  with  HCFA,  its 
removal  or  withdrawal  of  laboratory 
accreditation  procedures,  its  current  list 
of  accredited  laboratories,  and  its 
announced  or  unannoun(»d  inspection 
rocess.  We  have  determined  that  COLA 
as  complied  with  the  general 
requirements  under  §  493.501,  the 
applicable  parts  of  $  493.506,  and  the 
QJA  requirements  for  approval  as  an 
accreditation  organization  imder  various 
subparts  of  part  493. 

Subpart  H — ^Participation  in  Proficiency 
Testing  for  Laboratories  Performing 
Tests  of  Moderate  or  High  Complexity, 
or  Both 

COLA'S  requirements  for  PT  ere  more 
stringent  than  those  of  CLIA.  All  of 
cola's  accredited  laboratories  are 
required  to  participate  in  an  HHS 
approved  PT  program  for  all  tests  that 
are  not  waived.  QJA,  however,  requires 
laboratories  that  perform  any  of  the  tests 
listed  in  subpart  I  to  participate  in  an 
HHS-approved  PT  program  for  those 


tests  only,  rather  than  all  of  the  tests 
they  may  perform.  COLA  also 
encourages  its  accredited  laboratories  to 
participate  in  FT  for  tests  that  are 
waived  under  QJA  Currently.  CLIA 
allows  a  phase-in  for  certain  PT 
requirements  under  §  493.803 
(Condition:  Successful  Participation), 
and  we  will  impose  ru>  sanctions  tmder 
this  condition  for  the  first  year.  We  have 
determined  that  COLA  currently 
imposes,  and  will  continue  to  impose, 
action  upon  its  accredited  laboratories 
that  are  unsuccessful  in  PT 
performance. 

Subpart ) — Patient  Test  Management  for 
Moderate  or  High  Complexity  Testing, 
or  Both 

COLA  has  revised  its  requirements  to 
equal  the  QJA  requirements  at 
§§493.1101  through  493.1111  on  an 
overall  basis.  We  have  determined  that 
COLA'S  requirements  are  more  stringent 
in  that  they  require  the  laboratory  to 
obtain  written  authorization  within  30 
days  for  verbal  orders  on  all  referral 
testing.  Also,  the  test  requisition  or  its 
equivkent  must  include  the  date  and 
time  a  specimen  is  collected,  and  the 
name  of  the  individual  who  performed 
the  testing  must  appear  on  the  test 
report  as  well  as  the  testing  record. 

Subpart  K — Quality  Control  for  Tests  of 
Moderate  or  High  ^mplexity,  or  Both 

The  quality  control  (QC)  requirements 
of  COLA  have  been  evaluated  against 
the  applicable  phased-in  requirements 
of  the  QJA  regulations.  We  have 
determined  that  COLA's  requirements, 
when  taken  as  a  whole,  are  equal  to  or 
more  stringent  than  the  QJA 
requirements.  The  specific  areas  of  QC 
that  are  more  stringent  are: 

•  Safety  requirements  for  moderate 
and  high  complexity  tasting; 

•  R^uirements  tnat  lab^tories  that 
perform  moderate  or  high  complexity 
testing  must  meet  COLA's  QC 
requirements  fcv  all  waived  testing  that 
they  perform; 

•  Calibration/recalibration 
requirements  for  moderate  complexity 
testing; 

•  A  requirement  that  the  laboratory 
director  sign,  review,  and  approve  the 
procedure  manual  annually;  and 

•  The  use  of  a  negative  control  for 
ABO  antisera  is  required. 

COLA  recognizes  the  cat^orization  of 
tests  for  ()C  purposes. 

Subpart  M— Personnel  for  Moderate  and 
High  Complexity  Testing 

COLA  states,  as  general  policy  under 
its  personnel  standards,  that  the 
laboratory  director  and  the  laboratory 
personnel  must  meet  all  Federal  and 


State  educational  and  experience 
requirements  necessary  to  perform  their 
assigned  tasks.  It  has  adopted  the 
Federal  personnel  requirements  for 
education,  training,  and  experience,  and 
recognizes  the  various  positions  and  the 
responsibilities  of  eadi  of  the  positions 
dtkl  in  the  QJA  regulations. 

All  COLA  accredited  laboratories  are 
currently  required  to  meet  these  QJA 
standards.  We  have,  therefore,  found  the 
COLA  personnel  requirements  to  be 
equal  to  the  QJA  personnel 
requirements. 

Subpart  P — Quality  Assiirance  for 
Moderate  or  High  Complexity  Testing  or 
Both 

We  have  determined  that  COLA's 
requirements  are  equal  to  the  QJA 
requirements  of  this  subpart  COLA  has 
edited,  re-%vritten,  and  amplified  its 
checklist  requirements  on  quality 
assurance  to  equate  to  the  CLIA 
regulation  requirements.  It  also  makes 
educational  materials  available  to  its 
accredited  laboratories,  which  provide 
further  information  on  quality  assurance 
in  the  office  laboratory. 

Subpart  Q— Inspections 

COLA  has  made  revisions  to  its 
inspection  process,  which  is  announced 
and  performed  on-site  on  a  biennial 
basis,  to  equate  to  the  applicable  CLIA 
requirements  at  §§  493.1777.  Therefore, 
we  have  determined  that  COLA's 
requirements  are  equal  to  the 
requirements  of  this  subpart. 

Subpart  R — Enforcement  Procedures  for 
Labmatories 

COLA  meets  the  requirements  of 
subpart  R  to  the  extent  it  applies  to 
acc^itation  organizations.  COLA 
policy  stipulates  the  action  it  takes 
when  laboratories  it  accredits  do  not 
comply  with  its  essential  standards. 
When  appropriate,  COLA  wll  deny 
accreditation  to  a  laboratory  and  report 
the  denial  to  HCFA  wi^in  30  days. 
COLA  also  provides  an  Appeals  process 
for  laboratories  that  have  had 
accreditation  denied. 

Some  specific  actions  COLA  takes  in 
response  to  non-compliance  or  violation 
of  essential  standards  include; 

•  When  an  accredited  laboratory  has 
been  identified  as  having  intentionally 
referred  a  PT  specimen  to  another 
laboratory  for  analysis  prior  to  the  PT 
program  end-date  for  receipt  of  results, 
the  COLA  laboratory  will  Ira  denied 
accreditation  and  be  ineligible  for  COLA 
accreditation  for  one  year.  This  action  is 
similar  to  the  HCFA  action  of  denial  of 
certification  for  one  year. 

•  When  a  COLA  laboratory  is 
unsuccessful  in  Federally  required  PT 
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participation  for  an  analyte, 
subspedelty,  and/or  specialty,  the 
laboratwy  must  cease  testing  and 
initiate  corractive  actions.  It  must  either 
successfully  participate  in  two 
consecutive  TT  events  or  provide 
documentation  of  corrective  actions  and 
evidence  of  acceptable  external  tasting 
validation.  This  action  is  more  stringent 
than  the  actions  that  HCFA  may  take 
under  this  subsection. 

•  When  COLA  identifies  a  laboratory 
that  is  utilizing  personnel  who  do  not 
meet  OOLA's  personnel  standards,  the 
laboratory  must  eithm  cease  testing  the 
analyte(s)  for  which  the  laboratory’s 
personnel  are  not  trained  until 
appropriately  trained  personnel  are 
hired  or  the  laboratory  must  cease 
testing  the  analyte(s)  altogether.  Failure 
to  do  so  will  result  in  a  denial  of 
accreditation  recommendation  to  the 
COLA  Accreditation  Committee.  This 
action  is  more  stringent  than  the  actions 
that  HCFA  may  take  under  this 
subsection. 

•  When  COLA  determines  that  a 
serious  risk  of  harm  (immediate 
jeopardy)  situation  exists  in  a  CXH<A> 
acoedited  laboratory,  the  laboratory 
must  cease  testing  and  immediately 
correct  the  problem  that  poses  the  risk. 

If  the  problem  peryades  tne  entire 
labor^my  testing  systmn,  testing  must 
cease  altogether  until  the  problem  is 
corrected.  Failure  to  do  so  will  result  in 
a  denial,  of  accreditation 
recommendation  to  the  COLA 
Accreditation  Committee.  This  action  is 
similar  to  HCFA  action  for  immediate 
jeopardy. 

We  haye  determined  that  COLA’S 
laboratory  enforcement  and  appeal 
policies  are  essentially  equiv^ent  to  the 
requiremeirts  of  this  subpart  as  they 
apply  to  accreditation  organizaticms. 

IV.  Federal  Validation  Inspectioiu  and 
Continuing  Oversight 

The  Federal  validation  inspections  of 
COLA  accredited  laboratories,  as 
specified  in  §  493.507,  nuy  be 
conducted  mi  a  represmitative  sample 
basis  or  in  response  to  substantial 
allegations  of  noncompliance  (called 
complaint  inspections).  The  outcome  of 
those  validation  inspe^ons,  performed 
by  HCFA,  the  State  survey  agency,  m  an 
HCFA  agent,  will  be  HCFA’s  principd 
means  for  verifying  that  the  laboratmies 
accredited  by  COLA  remain  in 
compliance  with  CLIA  requirements. 
This  Fedmal  monitoring  is  an  on-going 
process. 

V.  Removal  of  Approval  as  an 
Accrediting  Organisation 

Our  regulations  at  §493.511  provide 
that  the  approval  of  an  accreditation 


organization,  sudi  as  that  of  COLA,  may 
be  removed  by  HCFA  for  cause,  prior  to 
the  end  of  the  effective  date  of  approvaL 
If  validation  inspection  outcomes  and 
the  comparability  or  validation  review 
produce  findings  as  described  at 
§  493.509(a),  HCFA  will  conduct  a 
review  of  an  accreditation  organization’s 
program.  A  review  is  also  co^ucted 
when  the  validation  review  findings, 
irrespective  the  rats  of  disparity  (as 
defined  in  §  493.2),  indicate  systemic 
problmns  in  the  organization’s  processes 
that  provide  evidence  that  the 
organization’s  requirements,  taken  as  a 
whole,  are  no  longer  equivalent  to  the 
CLIA  requirements,  taken  as  a  whole. 

If  it  is  determined  that  COLA  has 
fpiled  to  adopt  requirements  that  are 
equal  to  or  more  ^ngent  than  the  CUA 
requirements,  at  systmnic  problems 
exist  in  its  inspection  process,  a 
probationary  period,  not  to  exceed  one 
year,  may  be  given  to  allow  COLA  to 
adopt  comparable  requirements.  Based 
on  an  evaluation  of  any  of  the  items 
stipulated  at  §  493.511(d),  a 
determination  vrill  be  made  as  to 
whether  or  not  COLA  retains  its 
approved  status  as  an  accreditation 
organization  under  CUA.  If  approved 
status  is  denied,  an  accreditation 
organization  sudi  as  CCXxA  may 
resubmit  its  application  when  it  has 
revised  its  program  to  address  the 
rationale  for  the  denial,  demonstrated 
that  it  can  reasonably  assure  that  its 
accredited  laboratories  meet  CUA 
condition  level  requirements,  and 
resubmits  its  application  for  approval  as 
an  accreditaticm  mganization  in  its 
entirety.  If,  howevw,  an  accrediting 
organization  requests  reconsideration  of 
an  adverse  determination  in  accordance 
with  subpert  D  of  part  488  of  our 
regulations,  it  may  not  sulxnit  a  new 
application  until  a  final  reconsideration 
determinatimi  is  issued. 

Should  circumstances  result  in  COLA 
having  its  approval  withdrawn,  we  will 
publi^  a  notice  in  the  Federal  Register 
explaining  the  basis  for  removing  its 
approval. 

Authority:  Section  353  of  the  Public  Health 
Service  Act  (42  U.S.C  263a). 

Dated:  November  19, 1993. 

,  Bruce  C  Vladeck, 

Administrator,  Health  Care  Financing 
Administration. 

(FR  Doc.  93-31349  Filed  12-22-93;  8:45  am] 
BIUJNO  COOC  4m-08-a 


Pubite  HaaHh  Sorvicn 

Agency  Forms  Submitted  to  the  Office 
of  Meragement  and  Budget  for 
Clearance 

Each  Friday  the  Public  Health  Service 
(PHS)  publimes  a  list  of  information 
coUe^tm  requests  it  has  submitted  to 
the  Office  of  Management  and  Budget 
(0MB)  for  clearance  in  compliance  with 
the  Paperwork  Reduction  Airt  (44  U.S.C 
diapter  35).  The  following  requests  have 
been  submitted  to  OMB  since  the  list 
was  last  published  on  December  17, 
1993. 

(Call  PHS  Reports  Clearance  Officer 
on  (202)  690-7100  for  copies  of 
requests). 

1.  Muhi-Genter  Cohort  Study  to 
Assess  the  Risk  and  Consequences  of 
Hepatitis  C  Virus  Transmission  from 
Mothw  to  Iniaiit— New— 'Ihe  purpose  of 
the  inoposed  study  is  to  determine  the 
inddmce  of  verti^  hepatitis  C  virus 
(HCV)  transmission,  to  assess  risk 
factors  for  vertical  HCV  transmission,  to 
assess  the  clinical  course  of  disease 
amcmg  infruds  with  HCV  infection,  and 
to  assess  diagnostic  methods  for 
detecting  HC^  infection  in  infents. 
Respondents  for  the  study  will  be  anti- 
HCV  positive  mothers.  Resptmdents: 
Individuals  or  households;  Numbw  of 
Re^Kmdents:  486;  Number  of  Responses 
Per  Respondent:  1;  Avwage  Burden  Per 
Response:  .57  hour;  Estimated  Aimual 
Burden:  277  hours. 

2.  IHS  Community  Health 
Representative  (CH^  Activity  Reporting 
Sample— 091(M)010^Reinstatement) 
The  Indian  Health  Service  C3dR  Program 
obtains  data  on:  service  category,  h^th 
area,  setting,  patimit’s  age  and  smc, 
referral  from,  referral  to,  and  minutes 
providing  swvices  or  in  traveL  This  data 
is  used  fm  program  planning,  allocation 
of  resources,  and  ev^uation  purposes. 
Respondents:  State  os  local 
goverrunents;  Number  of  Respondents: 
1,550;  Number  of  Responses  Per 
Respondent:  4;  Average  Burden  Per 
Response:  1.5  hours;  ^timated  Aimual 
Burden:  9,300  hours. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  below 
at  the  following  address:  Shannah  Koss, 
Human  Resources  and  Housing  Branch, 
New  Executive  Office  Building,  room 
3002,  Washington,  DC  20503. 

Dated*  Deoamber  20, 1993. 

JaaMa  Scanlon, 

Dhecter,  DMshn  of  DcAa  Policy,  Office  of 
Health  Planning  and  Evaluation. 

(FR  Doc.  93-31350  Filed  12-22-93;  8:45  am] 
'aaoMO  cooc  4isa-i7-M 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Aeeietant  Secretary  for 
Community  Planning  aiKi 
Development 

[Doetot  Na  N-e3-1917;  FR-4350-N-63] 

Federal  Property  Suitable  as  Facilities 
to  Aaaiat  the  Homeleas 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

ACTION;  Notice. _ 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

ADDRESSES:  For  further  information, 
contact  Mark  Johnston,  room  7262, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW, 
Washington.  DC  20410;  telephone  (202) 
708-4300;  IDD  number  for  the  hearing* 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
fiee),  or  call  the  toll-firee  Title  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARY  MFORMATION:  In 
accordance  with  56  FR  23789  (May  24. 
1991)  and  section  501  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
U.S.C  11411).  as  amended.  HUD  is 
publishing  this  Notice  to  identify 
Federal  buildings  and  other  real 
property  that  HUD  has  reviewed  for  '  • 
suitability  for  use  to  assist  the  homeless. 
The  properties  were  reviewed  using 
information  provided  to  HUD  by 
Federal  landholding  agencies  regarding 
unutilized  and  underutilized  buildings 
and  real  property  controlled  by  such 
agencies  or  by  regarding  its 
inventory  of  excess  or  surplus  Federal 
property.  This  Notice  is  alra  published 
in  order  to  comply  with  the  December 
12, 1988  Court  Order  in  National 
Coalition  for  the  Homeless  v.  Veterans 
Administration,  No.  88-2503-OG 
(D.D.C). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
revievred  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency’s  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  caimot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 


Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Judy  Breitman,  Division  of  Health 
Facilities  Planning.  U.S.  Public  Health 
Service,  HHS,  room  17A-10, 5600 
Fishers  Lane.  Rockville,  MD  20857; 

(301)  443-2265.  (This  is  not  a  toll-free 
number.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  vdll  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opimrtunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouragM  to  refer  to  the  interim  rule 

f’oveming  this  program.  56  FR  23789 
May  24. 1991). 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  ^  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time. 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
xmavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
prirpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 

fmblication  in  the  F^eral  Register,  the 
andholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  US.  Air  Force:  Bob 
Menke,  Air  Force  Real  Estate  Agency 
(Area/Ml),  Bolling  AFB,  172  Luke 
Avenue,  Suite  104,  Washington,  DC 
20332-5113;  (202)  767-6235;  GSA; 
Leslie  Carrington,  Federal  Property 


Resources  Services,  CSA,  18th  and  F 
Streets  NW,  Washington.  DC  20405; 
(202)  208-0619;  Dept  of  Energy:  Tom 
Knox,  Realty  Specialist.  AD223.1, 1000 
Independence  Ave.  SW.  Washington, 
DC  20585;  (202)  586-1191;  (These  are 
not  toll-frw  niunbers). 

Dated:  December  17, 1993. 

Jacquie  M.  Lawing, 

Deputy  Assistant  Secretary  for  Economic 
D^Iopment 

Title  V,  Federal  Surplus  Property  Program 
Federal  Register  Report  for  12/23/93 

Suitable/Available  Properties 
Buildings  (by  State) 

Arizona 
Facility  80002 
Holbrook  Radar  Site 
1313  North  8th  Avenue 
Holbrook  Co:  Navajo  AZ  86025- 
Landholding  Agency:  Air  Force 
Property  Number  189340052 
Status:  Unutilized 

Comment:  1352  sq.  ft.,  wood  frame,  most 
recent  use — ^3  bedroom  residence, 
scheduled  to  be  vacant  12/93 
Facility  80003 
Holbrook  Radar  Site 
1313  North  8th  Avenue 
Holbrook  Co:  Navajo  AZ  86025- 
Landholding  Agency:  Air  Force 
Property  Numlwr:  189340053 
Status:  Unutilized 

Comment'  1352  sq.  ft.,  wood  frame,  most 
recent  use-^  b^room  residence, 
scheduled  to  be  vacant  12/93 
Facility  80004 
Holbrook  Radar  Site 
1313  North  8th  Avenue  . 

Holbrook  Co:  Navajo  AZ  86025- 
Landholding  Agency:  Air  Force 
Property  Number:  189340054 
Status:  Unutilized 

Comment:  1096  sq.  ft.,  wood  frame,  most 
recent  use — 2  bedroom  residence, 
scheduled  to  be  vacant  12/93 
Facility  80005 
Holbrook  Radar  Site 
1313  North  8th  Avenue 
Holbrook  Co:  Navajo  AZ  8602S» 
Landholding  Agency:  Air  Force 
Property  Number  189340055 
Status:  Unutilized 

Comment:  1096  sq.  ft.,  wood  firame,  most 
recent  use— 2  bedroom  residence, 
scheduled  to  be  vacant  12/93 
Facility  80006 
Holbrook  Radar  Site 
1313  North  8th  Avenue 
Holbrook  Co:  Navajo  AZ  86025- 
Landholding  Agency:  Air  Force 
Property  Number  189340056 
Status:  Unutilized 

Comment:  1352  sq.  ft.,  wood  frame,  most 
recent  use — 3  bedroom  residence, 
scheduled  to  be  vacant  12/93 
Facility  80007 
Holbrook  Radar  Site 
1313  North  8th  Avenue 
Holbrook  Co:  Navajo  AZ  86025- 
Landholding  Agency:  Air  Force 
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Property  Number.  189340057 
Statur  Unutilized 

Comment:  1352  tq.  ft,  wood  frame,  most 
recent  use— 3  bedroom  residence, 
scheduled  to  be  vacant  12/93 
Pacibty  80008 
Holfaaook  Radar  Site 
1313  North  ^  Avenue 
Holbrook  Co:  Navajo  AZ  86025- 
Landholding  Agency:  Air  Force 
Property  Numbw:  189340058 
Status:  Umitillzed 

Comment:  1096  sq.  ft,  wood  frame,  most 
recent  use — 2  bedroom  residence, 
scheduled  to  be  vacant  12/93 
Facility  80009 
Holbrook  Radar  Site 
1313  North  8tb  Avenue 
Holbrook  Co:  Navajo  AZ  86025- 
Landholding  Agency:  Air  Force 
Property  Numb^.  189340059 
Status:  Unutilized 

Comment:  1096  sq.  ft,  wood  frame,  rrmst 
recent  use — 2  bedroom  residence, 
scheduled  to  be  vacant  12/93 
Facility  80010 
Holbrook  Radar  Site 
1313  North  8th  Avenue 
Holbrook  Co:  Navajo  AZ  86025- 
Landholding  Agency:  Air  Force 
Property  Number  189340060 
Status:  Unutilized 

Comment:  1352  sq.  ft.,  wood  frame,  most 
recent  use — 3  bedroom  residence, 
scheduled  to  be  vacant  12/93 
Facility  8001 1 
Holbrook  Radar  Site 
1313  North  8th  Avenue 
Holbrook  Co:  Navajo  AZ  86025- 
Landholding  Agency:  Air  Force 
Property  Number:  189340061 
Status:  Unutilized 

Comment:  1352  sq.  ft.,  wood  frame,  most 
recent  use — ^3  bedroom  residence, 
scheduled  to  be  vacant  12/93 
Facility  80012 
Holbrt^  Radar  Site 
1313  North  8th  Avenue 
Holbrook  Co:  Navajo  AZ  86025- 
Landholding  Agency:  Air  Force 
Property  Numbw:  189340062 
Status:  Unutilized 

Comment:  1096  sq.  ft.,  wood  frame,  most 
recent  use — 2  bedroom  residence, 
scheduled  to  be  vacant  12/93 
South  Dakota 

West  Conununkations  Annex 
Ellsworth  Air  Force  Base 
Ellsworth  AFB  Co:  Meade  SD  57706- 
Landholding  Agency:  Air  Force 
Property  Number:  189340051 
Status:  Unutilized 

Comment:  2  bldgs,  on  2.37  acres,  remote  area, 
lacks  infrastructure,  road  hazardous  during 
winter  storms,  most  recent  use — industrial 
storage 

Land  (by  State) 

Ohio 

Portion.  Camp  Sherman  Range 
Approximately  1  mile  north  of  Chillicothe 
Springfreld  Co:  Ross  OH 
Landholding  Agency:  CSA 
Property  Number:  549310004 


Status:  Excess 

Comment:  4.674  acres,  potential  utilitiss, 
previously  leased  by  non-profit  for 
homeless  aasistancs  use 
GSA  Number  2-GR-Ctti-433B 
Texas 

Part  of  Tract  E-434 

FM  Hwy  720  (Lewisville  Lake) 

Little  Elm  Co:  Denton  TX  75068- 
Landholding  Agency:  GSA 
Property  Ninnben  319310005 
Status:  Excess 

Conunent:  0.375  acre,  frontage  on  paved 
highway 

GSA  Number  7-D-TX-510-L 
Suitable/UnavaUable  Pn^tertiee 
Land  (by  State) 

New  Mexico 

Land,  LPN  Service  Bldg. 

1015  Indian  School  Road 
Albuquerque  Co:  Bernalillo  NM  87102- 
Landholding  Agency:  GSA 
Property  Number:  579220001 
Status:  Excess 

Conunent:  0.2732  acres,  underground  lawn 
sprinkler,  most  recent  use — maintenance 
yard,  secured  w/chain  link  fence. 

GSA  Number:  7-F-NM-0509D 
Oklahoma 

Parcel  No.  58/GSA  No.  7 
Lake  Texoma 

Section  34  and  Section  3  Co:  Marshall  OK 
Location:  About  2  miles  northeast  of 
Cumberland 

Landholding  Agency:  GSA 
Property  Number  319010460 
Status:  Surplus 

Comment:  28.66  acres,  most  recent  use — 
recreation 

GSA  Number:  7-^)-OK-507-H 
Unsuitable  Properties 
Buildings  (by  State) 

Nevada 

Transformer  Repair  Bldg. 

Basic  Substation,  US92-95 
Henderson  Co:  Clark  NV  89015- 
Landholding  Agency:  Energy 
Property  Number  419340001 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  Deterioration 
Basic  Sub  Oil  House 
Basic  Substation,  US93-9S 
Henderson  Co:  Clark  NV  89015- 
Landholding  Agency:  Energy 
Property  Number  419340002 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  Deterioration 

[FR  Doc.  93-31321  Filed  12-22-93;  8:45 
a.m.] 

MMng  Corn  4210-aS-^ 


[DodMl  No.  l4-e»-3556;  FR3426-N-10] 

Task  Forco  on  Occupancy  Standards 
In  Public  and  Asaiatad  KkMislng; 
Masting 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity. 

ACTION:  Notice  of  open  meetings. 

SUMMARY:  The  Task  Force  on  Occupancy 
Standards  in  Public  and  Assisted 
Housing  was  established  on  December 
31, 1992  in  accordance  with  the 
provisians  of  section  643  of  the  Hotising 
and  Community  Development  Act  of 
1992  (Public  Law  102-550),  and  the 
Federal  Advisory  Committee  Act 
(FACA).  The  Task  Force’s  charter  was 
published  in  the  Federal  Roister  on 
January  7, 1993  at  58  FR  3039.  The  Task 
Force  was  created  to  review  all  rules, 
policy  statements,  handbooks,  and 
technical  assistance  memoranda  issued 
by  the  Department  on  the  standards  and 
obligations  governing  residency  in 
public  and  assisted  housing  and  make 
recommendations  to  the  Seoretary  for 
the  establishment  of  reasonable  criteria 
fOT  occupancy.  The  Federal  Register  on 
August  31, 1993  at  58  FR  45905 
announced  the  publication  of  the  Task 
Force’s  preliminary  report  for  public 
comment.  Public  comments  on  the 
Report  were  accepted  until  December  1, 
1993.  In  addition,  the  Task  Force 
conducted  public  hearings  in  Boston. 
San  Antonio  and  Seattle. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laurence  D.  Pearl,  Office  of  Fair 
Housing  and  Equal  Opportunity,  room 
5226,  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410.  Telephone: 

(202)  708-0288,  ext  265.  TDD:  (202) 
708-0113  (These  are  not  toll-free 
numbers.)  If  a  sign  language  interpreter 
is  needed  for  either  meeting,  please  call 
either  telephone  number  for  assistance 
at  least  seven  days  prior  to  the  meeting. 
SUPPLEMENTARY  MFORMATION:  Time  and 
Place:  The  Task  Force  will  meet  frrom 
Tueeday,  January  11  through  Friday. 
January  14  frtnn  9  a.m.  to  7  p.m.  each 
day  except  Friday,  January  14  when  the 
meeting  will  end  at  5  p.m.  The  meeting 
will  take  place  at  the  Crystal  Qty 
Marriott  Hotel,  1999  Jefforson  Davis 
Highway,  Arlington,  VA.  The  final 
meeting  of  the  Task  Force  is  sdieduled 
from  Monday,  February  14  throu^ 
Thursday,  February  17  from  9  a.m.  to  7 
p.m.  each  day  except  Thursday, 
February  17  when  the  meeting  will  end 
at  5  p.m.  The  February  meeting  will  take 
place  at  the  Capitol  Holiday  Inn,  550  C 
Street,  SW.,  Washington,  DC.  These  are 
open  meetings. 
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Agenda:  At  its  January  meeting  the 
Task  Force  will  discuss  the  public 
comments  received  and  decide  what 
changes  to  make  in  its  preliminary 
report  published  on  August  27, 1993. 
The  February  meeting  will  involve 
consideration  and  approval  of  the  final 
report  to  the  Congress  and  the  Secretary 
of  Housing  and  Urban  Development. 

Public  participation:  These  are  open 
meetings.  Although  the  comment  period 
on  the  preliminary  report  has  passed, 
any  general  comments  on  the  Task 
Force’s  mandate  or  activities  may  be 
submitted  in  writing  to  Ms.  Bonnie 
Milstein,  the  Chair  of  the  Task  Force,  at 
1101  Fifteenth  Street,  NW.,  suite  1212, 
Washington,  DC  20005-2765. 

Dated:  December  9, 1993. 

Bonnie  Miktein, 

Chair,  Task  Force  on  Occupancy  Standards 
in  Public  and  Assisted  Housing. 

Roberta  Achtenberg, 

Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity. 

[FR  Doc.  93-31381  Filed  12-22-93;  8:45  ^1 
BILLSM  CODE  4210-3a-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-06B-94-5101-10-B038;  CAMC  20175] 

Availability  of  Final  Environmental 
Impact  Report/Environmantal  Impact  ’ ' 
Statement  for  the  Fort  Cady  Minerals 
Corporation  Borate  Solution  Mining 
Pro|ect 

AGENCY:  Bureau  of  Land  Management, 
DOI. 

ACTION:  Notice  of  availability. 

SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969,  as  amended,  and  the 
California  Environmental  Quality  Act,  a 
final  Environmental  Impact  Report/ 
Environmental  Impact  Statement  (EIR/ 
EIS)  has  been  prepared  for  the  proposed 
Fort  Cady  borate  solution  mining  project 
located  in  the  California  Desert 
Conservation  Area,  San  Bernardino 
County,  California.  This  EIR/EIS  has 
been  prepared  Jointly  by  the  Bureau  of 
Land  Management  and  the  County  of 
San  Bernardino.  The  EIR/EIS  describes 
and  analyzes  the  impacts  of  a  proposed 
boric  acid  mine  and  processing  facility 
on  approximately  341  acres  of  public 
lands  located  in  San  Bernardino  coimty 
in  south-central  California  near  Pisgah 
Crater,  approximately  17  miles  east  of 
Newberry  Springs  and  2.5  miles  south 
of  1-40. 


Decisions  generated  from  this  EIR/EIS 
will  be  consistent  with  the  California 
Desert  Conservation  Plan,  as  amended. 
DATES:  Written  comments  must  be 
submitted  on  or  before  January  31, 1994. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Bureau  of  Land 
Management,  Barstow  Resource  Area, 
150  Crolwater  Lane,  Barstow,  CA 
92311,  Attn:  Edy  Seehafer. 

Copies  will  be  available  at  local 
public  libraries  located  in  Victorville 
and  Barstow,  and  San  Bernardino 
County  public  libraries  in  San 
Bemaidino,  !he  Victorville  area,  the  29 
Palms/Yucca  Valley  Area,  and  Needles. 
In  addition,  copies  will  be  available 
from  the  County  of  San  Bernardino, 
Planning  Department.  385  N. 

Arrowhead  Avenue.  San  Bernardino, 

CA  92415  or  the  Bureau  of  Land 
Management  (BLM),  Barstow  Resource 
Area  Office  at  the  address  above. 

Public  reading  copies  will  be 
available  for  review  at  the  San 
Bernardino  County  Government  Center 
at  the  address  above,  at  15505  Civic 
Drive  in  Victorville,  at  the  Newberry 
Springs  Community  Center,  30887 
Newberry  Road,  Newberry  Springs,  at 
the  Baker  Community  Services  District 
Office,  libraries  in  Victorville,  Barstow, 
and  San  Bernardino  County,  and  the 
following  BLM  locations: 

Barstow  Resource  Area  Office,  150  Coolwater 
Lane,  Barstow,  CA  92311-3221. 

Office  of  Public  Affairs,  Main  Interior 
Building,  rm.  5600, 1849  C  Street,  NW., 
Washington.  DC  20240. 

Public  Affairs  Office,  California  State  Office, 
rm.  E-2857.  Federal  Office  Bldg.,  2800 
Cottage  Way,  Sacramento,  CA  95825. 
California  Desert  District  Office,  6221  Box 
Springs  Blvd.,  Riverside,  CA  92507. 

FOR  FURTHER  INFORMATION  CONTACT:  Edy 
Seehafer,  Bureau  of  Land  Management, 
Barstow  Resource  Area,  phone  (619) 
256-3591  or  Ray  Johnson.  County  of 
San  Bernardino  Planning  Dept.,  phone 
(714) 387-4099. 

Dated:  December  13, 1993. 

Karla  K.H.  Swanson, 

Area  Manager. 

(FR  Doc.  93-31290  Filed  12-22-93;  8:45  am] 

BILUNQ  CODE  431(M0-M 


[MT-06(M)2-4210-05;  MTM-79161] 

Realty  Action:  Plan  Amendment  and 
Direct  Sale;  City  of  Shelby,  Montana 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  The  Bureau  of  Land 
Management  (BLM)  is  providing  notice 
of  a  plan  amendment  of  the  West  HiLine 
Resource  Management  Plan.  The 
purpose  of  the  amendment  is  to  allow 


the  sale  of  19.81  acres  of  public  land 
directly  to  the  City  of  Shelby,  Montana 
imder  criteria  2  and  3  of  section  203  of 
the  Federal  Land  Policy  and 
Management  Act  (FLPMA)  of  1976  (43 
U.S.C.  1713).  The  BLM  is  also  providing 
notice  of  the  proposed  sale  of  the  same 
public  land  in  Toole  Coimty  involving 
the  surface  estate  to  the  City  of  Shelby. 

summary:  The  City  of  Shelby  will  use 
the  purchased  land  to  expand  the  city 
golf  course  from  9  holes  to  an  18  hole 
course.  The  BLM  advised  state  and  local 
officials  about  the  proposed  sale.  The 
estimated  fair  market  value  is  $990.  Sale 
of  the  public  land  will  occur  in  March 
1994. 

The  following  described  public  land 
is  suitable  for  sale  under  criteria  2  and 
3  of  section  203  of  FLPMA  of  1976  (43 
U.S.C.  1713): 

Principal  Meridian  Montana 
T.  31  N.,  R.  2  W., 

Sec.  19,  lots  9  and  17. 

Containing  19.81  acres. 

DATES  COMMENTS  AND  PROTESTS:  The 
effective  date  of  this  plan  amendment 
decision  and  proposed  sale  notice  is  the 
publication  date  of  this  notice  in  the 
Federal  Register. 

Any  person  who  participated  in  the 
West  HiLine  Resource  Management  Plan 
amendment  process  having  an  interest 
or  adversely  affected  by  the  approval  or 
amendment  of  a  resource  management 
plan  may  protest  such  approval  or 
amendment  as  stated  in  43  CFR  1610.5- 

2.  The  protest  shall  be  in  writing  and 
filed  within  30  days  of  the  effective  date 
of  this  notice.  Send  protests  to  the: 
Director  ('760),  Bureau  of  Land 
Management,  1849  “C”  Street  NW., 
Washington,  DC  20240. 

The  protest  must  contain: 

1.  The  name,  mailing  address, 
telephone  number  and  interest  of  the 
person  filing  the  protest. 

2.  A  statement  of  the  issHe  or  issues 
being  protest. 

3.  A  statement  of  tffe  part  of  parts  of 
the  plan  or  amendment  being  protested. 

4.  A  copy  of  all  documents  addressing 
the  issue  or  issues  submitted  during  the 
planning  process  by  the  protesting  party 
or  an  indication  of  the  discussion  date 
of  the  issue(s)  for  the  record. 

5.  A  concise  statement  explaining 
why  the  State  Director’s  decision  may 
be  wrong. 

Comments  on  the  proposed  sale  may 
occur  for  45  days  from  the  date  of  this 
notice.  Send  comments  to:  Bureau  of 
Land  Management,  Great  Falls  Resource 
Area  Office,  812  14th  Street  North,  Great 
Falls,  Montana  59401. 

The  State  Director  will  weigh  adverse 
comments  on  the  proposed  sale  and 
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may  vacate  or  change  this  notice 
concerning  the  proposed  sale.  Without 
any  objections  this  notice  will  become 
the  final  determination  of  the 
Department  of  the  Interior. 

FOR  FURTHER  INFORMATION  CONTACT: 
Information  related  to  the  plan 
amendment,  proposed  sale  and 
environmental  assessment  are  available 
from  Richard  L.  Hopkins,  Area  Manager, 
Great  Falls  Resource  Area,  812  14th  St. 
N.,  Great  Falls,  MT  59401, 406-727- 
0503. 

SUPPLEMENTARY  INFORMATION:  The 

publication  of  this  notice  segregates  the 
public  land  described  above  from 
appropriation  under  the  public  land 
laws,  including  the  mining  laws  but  not 
from  sale  under  section  203  of  the 
FLPMA  of  1976.  The  segregation  will 
end  upon  issuance  of  the  conveyance 
document  or  270  days  from  the  date  of 
publication  of  this  notice,  whichever 
occurs  first. 

The  conveyance  of  public  land  is 
subject  to: 

1.  A  reservation  of  a  right-of-way  for 
ditches  and  canals  imder  43  U.S.C.  945. 

2.  A  reservation  of  all  federal 
minerals. 

Dated:  December  19, 1993. 

B.  Gene  Miller, 

Associate  District  Manager.  « 

(FR  Doc.  93-31300  Filed  12-22-93;  8:45  am] 
MLUNQ  CODE  431»-OM-ll 


[UT-050-04-4210-05;  U-S0666] 

Realty  Action;  Richfield  District,  UT 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Realty  Action;  Direct 
Sale  of  Public  Lands  in  Juab,  County, 
Utah. _ 

SUMMARY:  The  following  described 
public  lands  have  been  found  suitable 
for  sale  under  section  203  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (90  Stat.  2750, 43  U.S.C.  1713),  at 
no  less  than  the  appraised  fair  market 
value  $2,800.  The  lands  will  not  be 
ofiered  for  sale  for  at  least  60  days  after 
the  date  of  publication  of  this  notice. 

Salt  Lake  Meridian,  Utah 
T.  12  S..  R.  18  W.. 

Sec.  12,  EM1NWV4SWV4,  NEV4SWV4SWV4, 
NEV4SEV4SWV4SWV4, 
SWV43WV4NWV4SEV4. 

Contains  35  acres  in  Juab  County. 

Publication  of  this  notice  segregates 
the  public  lands  described  above  from 
appropriation  under  the  public  land 
laws  and  the  mining  laws.  The 
segregation  will  end  upon  disposition  of 
this  action,  or  270  days  from  the  date  of 


publication  of  this  notice,  whichever 
occurs  first. 

This  land  is  being  offered  for  direct 
sale  to  George  A.  Douglass  of  Callao, 
Utah.  It  has  been  determined  that  the 
subject  parcel  is  not  prospectively 
valuable  for  oil  and  gas;  ^at  there  are 
no  other  known  mineral  values  covered 
imder  the  mineral  leasing  laws;  that 
fifteen  acres  of  the  land  is  encumbered 
by  a  ten-year  oil  and  gas  lease  (UTU- 
68512).  All  minerals  in  the  lands  shall 
be  reserved  to  the  United  States,  with 
the  right  to  prospect  for,  mine  and  ^ 
remove  the  same  in  accordance  with 
Public  Law  94-579,  Federal  Land  Policy 
and  Management  Act  of  1976  section 
208  (43  U.S.C  1718)  and  such 
regulations  as  the  Secretary  of  the 
Interior  may  prescribe. 

The  patent,  when  issued,  will  be 
subject  to  the  following  reservations  to 
the  United  States  and  will  be  subject  to 
any  existing  right-of-way. 

1.  A  right-of-way  reservation  to  the 
United  States  for  ditches  and  canal.s 
constructed  under  the  authority  of  the 
Act  of  August  30, 1890  (26  stat.  391;  43 
U.S.C.  945  (1970)) 

2.  All  minerals  will  be  reserved  to  the 
United  States,  together  with  the  right  to 
prospect  for,  mine,  and  remove  the  same 
in  accordance  with  Public  Law  94-579, 
Federal  Land  Policy  and  Management 
Act  of  1976  section  208  (43  U.S.C.  1718) 
and  such  regulations  as  the  Secretary  of 
the  Interior  may  prescribe. 

3.  The  patent  will  be  subject  to  the 
following  valid  existing  ri^ts  of  record: 
Federal  oil  and  gas  lease  UTU-68512, 
issued  to  Hunt  Oil  Company  of  Dallas, 
Texas,  on  December  6, 1991. 

Detailed  information  concerning  these 
reservations  as  well  as  specific 
conditions  of  the  sale  are  available  for 
review  at  the  House  Range  Resource 
Area.  Bureau  of  Land  Management,  35 
East  500  North.  Fillmore,  Utah  84631. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  Area  Manager, 
House  Range  Resource  Area,  at  the 
above  addins.  In  the  absence  of  timely 
objections,  this  proposal  shall  become 
the  final  determination  of  the 
Department  of  the  Interior. 

Dated:  December  14, 1993. 

Jany  W.  Goodman,  ' 

District  Manager. 

(FR  Doc  93-31301  Filed  12-22-93;  8:45  ami 
MUMO  CODE  4310-OO-ai 


[NM-940-G4-4730-1 2] 

Hling  of  Plats  of  Survey;  Now  Mexico 

AGENCY:  Biueau  of  Land  Management, 
Interior. 

action:  Notice. 

SUMMARY:  The  plats  of  siuvey  described 
below  are  scheduled  to  be  officially 
filed  in  the  New  Mexico.  State  Office, 
Bureau  of  Land  Management,  Santa  Fe, 
New  Mexico,  on  January  18, 1994. 

New  Mexico  Principal  Meridian,  New 
Mexico 

T.  32  S.,  R.  21  W.,  Accepted  November  29, 
1993,  for  Group  910  NM. 

T.  17  N.,  R.  9  E.,  Accepted  December  2, 1993, 
for  Group  826  NM. 

Indian  Meridian,  Oklahoma 

T.  29  N.,  R.  24  E.,  Accepted  December  2, 
1993,  for  Group  69  OK. 

Snpplementals 

T.  11  S.,  R.  9  W.,  Accepted  November  24, 
1993. 

T.  11  S.,  R.  8  W.,  Accepted  November  24, 
1993. 

If  a  protest  against  a  survey,  as  shown 
on  any  of  the  above  plats  is  received 
prior  to  the  date  of  official  filing,  the 
filing  will  be  stayed  pending 
consideration  of  the  protest. 

A  plat  will  not  be  officially  filed  until 
the  day  after  all  protests  have  been 
dismissed  and  brcome  final  or  appeals 
firom  the  dismissal  affirmed. 

A  person  or  party  who  wishes  to 
protest  against  a  survey  must  file  with 
the  State  Director,  Bureau  of  Land 
Management,  a  notice  that  they  wish  to 
protest  prior  to  the  proposed  official 
filing  date  given  above. 

A  statement  of  reasons  for  a  protest 
may  be  filed  with  the  notice  of  protest 
to  ffie  State  Director,  or  the  statement  of 
'  reasons  must  be  filed  with  the  State 
Director  within  (30)  days  after  the 
proposed  official  filing  date. 

The  above-listed  plats  represent 
dependent  resiuveys,  survey  and 
subdivision. 

These  plats  will  be  in  the  open  files 
of  the  New  Mexico  State  Office,  Biueau 
of  Land  Management,  P.O.  Box  27115, 
Santa  Fe.  New  Mexico  87502-0115. 
Copies  may  be  obtained  from  this  office 
upon  payment  of  $2.50  per  sheet. 

Dated:  December  10, 1993. 

John  P.  Bennett, 

Chief.  Branch  of  Cadastral  Survey/Geo 
Science. 

(FR  Doc.  93-31302  Filed  12-22-93;  8:45  am] 
BILLMO  CODE  4310-fB-M 
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[WY-MO-4340-04] 

Rling  of  Ptols  of  Survey;  Wyoming 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 


SUMMARY:  The  plats  of  survey  of  the 
following  described  lands  are  scheduled 
to  be  offidally  filed  in  the  Wyoming 
State  Office,  Cheyenne,  Wyoming,  ^ity 
(30)  calendar  days  from  the  date  of  this 
publication. 

Sixth  Principal  Meridian,  Wyoming 

T.  54  N.,  K.  70  W.,  accepted  December  10, 
1993. 

T.  55  N.,  R.  70  W.,  accepted  December  10, 
1993. 

If  protests  against  a  survey,  as  shown 
on  any  of  the  above  plats,  are  received 
prior  to  the  official  filing,  the  filing  will 
be  stayed  pending  consideration  of  the 
protestfs)  and/or  appeal(s).  A  plat  will 
not  be  officially  filed  until  after 
disposition  of  protest(s)  and/or 
appeal(s). 

These  plats  will  be  placed  in  the  open 
files  of  the  Wyoming  State  Office, 

Bureau  of  Land  Management,  2515 
Warren  Ave.,  Cheyenne,  Wyoming,  and 
will  be  available  to  the  public  as  a 
matter  of  information  only.  Copies  of 
the  plats  will  be  made  availabte  upon 
request  and  prepayment  of  the  , 

reproduction  fee  of  $1.10  per  copy. 

A  person  or  party  who  wishes  to 
protest  a  survey  must  file  with  the  State 
Director,  Bureau  of  Land  Managemmrt, 
Cheyenne,  Wyoming,  a  notice  of  protest 
prior  to  thirty  (30)  calendar  days  from 
the  date  of  this  publication.  If  the 
protest  notice  did  not  include  e 
statement  of  reasons  for  the  protest,  the 
protestanl  shall  file  such  a  statement 
with  the  State  Director  within  thirty  (30) 
calendar  days  after  the  notice  ai  protest 
was  filed. 

The  above-listed  plats  represent 
dependent  resuiveys. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management,  P.O.  Box 
1828, 2515  Warren  Avenue,  Cheyenne, 
Wyoming  82003. 

Dated:  Daosmbar  10, 1903. 

John  P.  Lm, 

Chief,  Branch  of  Cadaetn^  Samey. 

[FR  Doc.  93-31303  Filed  12-22-03;  8:45  am) 
MUINO  CODE  4m-3»4S 


(AZ-9S0-^0-O8;  AR-OOaOl  and  AR- 
09391-C] 

Propoted  ModHIcMion  and 
ContimMftion  of  WNhdrmvala; 
Opportunlly  for  Pid>Hc  Comment, 
Arizona 

AGENCY:  Bureau  of  Land  ManagemenL 
Interior. 

ACTION:  Notica 

summary:  The  U.S.  Department  of 
Agriculture,  Forest  Service,  prcqioses  to 
modify  and  continue  for  20  years. 

Public  Land  Order  3147  of  July  30, 

1963,  as  modified,  and  Public  Land  . 
Order  4657  dated  May  12, 1969,  as 
modified,  which  withdrew  National 
Forest  Svstem  lands  in  the  Kaibab 
National  Forest  for  use  of  the  Forest 
Service  for  roadside  zones,  recreation 
areas  and  a  ranger  station. 

The  Forest  Smvice  proposes  to 
continue  the  withdrawals  for  these 
purposes  for  20  years,  end  does  not 
anticipate  any  significant  changes  in 
land  use.  The  lend  will  remain  closed 
to  operation  of  the  mining  laws  only. 
DATES:  Comments  on  this  notice  should 
be  received  by  March  23, 1994. 
ADDRESSES:  Comments  should  be 
addressed  to  the  Arizona  State  Director, 
Bureau  of  Land  Management  (BLM), 

P.O.  Box  16565,  Phoenix,  Arizona. 
85011. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Mezes,  BLM,  Arizona  State  Office,  P.O. 
Box  16565,  Phoenix,  Arizona  85011, 
602-650-0509. 

SUPPLEMENTARY  MFORMATION:  The  Forest 
Service  proposes  that  Public  Land  Order 
3147  of  July  30, 1963  (AR-09391)  and 
Public  Land  Order  4657  of  May  12, 1969 
(AR-09391-C)  as  modified, 
withdrawing  ffie  lands  from  the  mining 
laws  for  an  indefinite  period  of  time, 
modified  and  continued  for  a  period  of 
20  years  pursuant  to  section  204  of  the 
Federal  I^d  Policy  and  Management 
Act  of  1976,  90  Stat  2751,  43  U.S.C, 
1714,  insofar  as  it  affects  ffie  following 
described  land  within  the  Kaibab 
National  Forest  in  the  State  of  Arizona. 
Public  Land  Order  4427  dated  29, 

1968.  revoked  a  pottion  of  Public  Land 
Order  3147.  Public  Land  Order  4666  of 
September  15. 1969,  made  a  axTection 
to  the  aoreege  of  Public  Land  Order 
4657. 

Gila  and  Salt  River  Meiidiaa 

U.S.  Highway  66  Roadside  Zone  tAB-093Bl) 
A  strip  of  land  300  feet  on  each  side  of 
centerline  of  U.S.  Highway  66  (i-40)  as  it 
passes  through  the  following  leigal 
subdivisions: 

T.  21  N.,  R.  1 B., 

Sec.  1,  Lot  1,  S>/iNEV4,  SEV*NWVi. 
NWV4SEV4.  NEV4SWV4.  and  WViiSWV4: 


Sec.  2,  SViiSVi  and  NE'A^Vi; 

Sec.  3.  SV^W; 

Sec.  4,  SVaSEV4,  NV^NW'ASE'ASW%  and 
E'ASEV4SWV5i; 

Sec.  5,  SV^iSVi; 

Sec.  6,  Lot  7,  S’ASEV4  and  SE«/4SViri/4; 

Sec.  7,  Lot  1  and  NEV4NWV4; 

Sec.  8,  N‘AN%; 

Sec.  9,  NEVtNWV^  and  NW'ANBUt; 

Sec.  10,  NViNV2; 

Sec  11,  NWV4NWVi. 

T.  21  N.,  R.  2  E., 

Sec.  6,  Lots  8  and  9. 

T.  22  N.,  R.  2  E.. 

Sec.  25.  SViNWV4  and  N'ASW'A; 

Sec.  26.  S’'2NWV4,  NV2SEV4  and 
NWV4SWV!i: 

Sec.  27.  S’ANE’A,  SE^/4SEV4NWV4. 

NEV4SEV4  and  NWV4SWVi; 

Sec.  31,  SEV4NEV4,  NWV4SEV4. 

S'/^SBV4SWV4.  and  SEVASWViSWtA; 

Sec  32.  E’ANWV4. 

T.  22  N..  R.  3  E.. 

Sec.  26.  EViNWVWNWWi; 

Sec.  27,  WViNWW.  and  W’ANE'ANWVi; 
Sec.  28.  SV2NEV4  and  NEV4NEV4; 

Sec.  29.  S'/iNE'A  and  N'ASE'/i: 

Sec.  30,  Lot  2.  SEV4NEV4,  E'ASW'ANE'A, 
NE'ASE'A  and  E1ANWV4SEV4. 

T.  22N.,R.  4E., 

Sec.  25,  SV2NW V4,  NV2SWV4.  Lots  3, 4.  and 
WViSE'A; 

Sec.  26,  Lots  7  and  8. 

T.  22  N.,  R.  5  E., 

Sec.  30.  Lot  1,  SEV4SWV4  and  SViSE'A; 

Sec.  31,  all  portions  Lot  1.  N'ANEVi, 
NEV4NWV4  north  of  AT&SF  Railway; 

Sec.  32,  SEV4NEV4,  and  ell  portkms 
SWV4NEV4  and  W’ANWVi  north  of 
AT&SF  Railway; 

Sec.  33,  WV2SWV4NWV4  and  SV^NE’A; 

Sec.  34.  WV2WV2NWV4SEV4  and  that 
portion  of  NE  V4SWV4  north  of  AT&SF 
Railway. 

T.  21 N.,  R.  5  E.. 

Sec.  1,  Lots  3  and  4,  and  that  portion  of 
S»/iNWV4,  and  SEy4,  north  of  AT&SF 
Railway. 

T.  21  N..  R.  1  W.. 

Sec.  7,  Lot  2,  SEV4NWV4,  SWV4NEV4, 
NEV4SWV4  andNV2SEy4; 

Sec.  8.  N»AS‘A; 

Sec.  9,  SViN'A  and  NViSWV9r 
Sec.  10,  S*AN%: 

Sec.  11.  SV2NV1  and 

Sec.  12,  NEV4NEV4,  EytNWV4. 

SWV4NWV4  and  NWV<iSWy4. 

T.  21  N,  R.  2  W.. 

Sec  12.  NWV4NEV4  and  NW^i. 

The  area  described  contains  approximately 
860  acres. 

Bill  Williams  Mountain  Road  Roadside  Zone 
(AR-09391) 

A  strip  of  land  300  ieet  on  each  side  of 
centerline  as  it  passes  through  the  following 
legal  subdivisions: 

T.  21  N.,  R.  2  E.. 

Sec.  16,  WVtSWVh  and  SEV!»SW%; 

Sec.  17.  S«A,  SV^NWVi  and  SVYV1NBV4; 
Sec.  20,  EV^NEVi: 

Sec.  21,  NV^ 

Sec  22.  NW^i. 

The  areas  described  contains  404  acres. 
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BUI  WUIiams  Winter  Sports  and  Recreation 
Area  (AR-09391) 

T.  21  N.,  R.  2  E., 

Sec.  3,  SEV4SWV4; ' 

Sec.  8,  NEV4,  N>ASEV4; 

Sec.  9.  NVi,  N’/iSVi; 

Sec  10.  NEV4NWV4. 

The  areas  described  contain  800  acres. 
Moqui  Ranger  Station  (AR-09391) 

T.  30  N.,  R.  4  E., 

Sec  13,  SEV4SWV4NEV4NEV4. 
SWV4SEV4NEV4NEV4, 
NEV4NWV4SEy4NEV4, 
NWV4NEV4SEV4NEV4. 

The  areas  described  contain  10  acres.  '* 

IVhife  Horse  Lake  Recreation  Area  (AR- 
09391} 

T.  20  N.,  R.  4  E., 

Sec.  17.  SWV4NWy4,  NWViSWi/i; 

Sec.  18,  lots  1,  2,  and  3.  NEy4.  EVtNWyi, 
NE’ASW'/i,  N’/iSE^A. 

The  areas  described  contain  560.23  acres. 

U. S.  Midway  66  Roadside  Zone  (AR-09391- 
C) 

A  strip  of  land  300  feet  on  each  side  of  the 
centerline  of  U.S.  Highway  66  (1-40)  as  it 
passes  through  the  following  legal 
subdivisions; 

T.  22  N..  R.  2  E.. 

Sec.  32  NWy4NWy4  and  Ny2SWy4NWy4. 

T.  22  N..  R.  3  E., 

Sec.  22,  SEViSEViSE'A; ' 

Sec.  25.  SViSYWiNEyi,  NyjSEViNWVi, 
NEy4NWy4SEV4  and  Ey*NEy4SEy4. 

T.  22  N.,  R.  4  E.. 

Sec.  26,  Lot  9; 

Sec.  29.  S'ASW’/i: 

Sec.  30,  Lot  3,  SE'ASE'A,  NE'ASW’ASE’A 
and  Nfe’/iSE'A; 

Sec.  32,  N’ANE’A  and  NiANE’ANWyi: 

Sec.  33,  Lots  1  and  2; 

Sec.  34.  NViNWyi. 

T.  2  N..  R.  5  E.. 

Sec.  33,  SEy4NWy4NEy4  and 
EysSWyiNWViNE’A. 

T.  21  N..  R.  1  W., 

Sec.  7,  Lot  3: 

Sec.  10.  N’/iSW’A. 

The  area  described  contains  approximately 
301.80  acres. 

The  areas  described  in  this 
publication  aggregate  2,936.03  acres. 

The  purpose  of  these  withdrawals  is  to 
protect  Forest  Service  roadside  zones, 
recreation  areas  and  ranger  station  from 
prospecting  and  possible  disturbances 
caused  by  mining. 

For  a  perio'd  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  these  proposed  actions 
may  present  their  views  in  writing  to 
this  office.  The  authorized  officer  of  the 
BLM  will  imdertake  such  investigation 
as  is  necessary  to  determine  the  existing 
and  potential  demand  for  the  land  and 
its  resources. 

A  report  will  be  prepared  for 
consideration  to  determine  whether  or 
not  the  withdrawal  will  be  modified  and 


continued  and,  if  so,  for  how  long. 
Notice  of  final  determination  will  be 
published  in  the  Federal  Register.  The 
existing  withdrawals  will  continue  until 
such  final  determination  is  made. 
Herman  L.  Kaat, 

Deputy  State  Director,  Lands  and  Renewable 
Resources. 

[FR  Doc.  93-31299  Filed  12-22-93;  8:45  am] 
BIUJNO  CODE  4310-32-11 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Established  1993  Aggregate 
Production  Quotas  for  Schedule  i 
Controlled  Substances 

AGENCY:  Drug  Enforcement 
Administration  (DEA),  Justice. 

ACTION:  Notice  of  established  1993 
aggregate  production  quotas. 

SUMMARY:  This  notice  establishes  1993 
aggregate  production  quotas  for  three 
controlled  substances  in  Schedule  I  of 
the  Controlled  Substances  Act  (CSA). 
DATES:  This  order  is  effective  December 

23. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Howard  McClain,  Jr.,  Chief,  Drug  & 
Chemical  Evaluation  Section,  Dmg 
Enforcement  Administration, 
Washington.  DC  20537,  Telephone: 

(202) 307-7183. 

SUPPLEMENTARY  INFORMATION:  Section 
306  of  the  CSA  (21  U.S.C.  826)  requires 
that  the  Attorney  General  establish 
aggregate  production  quotas  for  all 
controlled  substances  in  Schedules  I 
and  II  each  year.  This  responsibility  has 
been  delegated  to  the  Administrator  of 
the  DEA  pursuant  to  §  0.100  of  title  28 
of  the  Code  of  Federal  Regulations. 

On  September  13, 1993,  a  notice  of 
the  proposed  1993  aggregate  production 
quotas  for  certain  Schedule  I  controlled 
substances  was  published  in  the  Federal 
Register  (58  FR  47918).  All  interested 
persons  were  invited  to  comment  on  or 
object  to  these  proposed  aggregate 
production  quotas  on  or  before  October 

13. 1993.  No  comments  or  objections 
were  received. 

This  notice  is  not  a  significant 
regulatory  action  and  therefore  has  not 
b^n  reviewed  by  the  Office  of 
Management  and  Budget  pursuant  to 
Executive  Order  12866. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  it  has  been  determined  that 
this  matter  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparations  of  a  Federalism 
Assessment. 


The  Administrator  hereby  certifies 
that  this  matter  will  have  no  significant 
impact  upon  small  entities  within  the 
meaning  of  and  intent  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq.  The 
establishment  of  aimual  production 
quotas  for  Schedules  I  and  n  controlled 
substances  is  mandated  by  law  and  by 
the  international  commitments  of  the 
United  States.  Such  quotas  impact 
predominantly  upon  major 
manufacturers  of  the  affected  controlled 
substances. 

Therefore,  under  the  authority  vested 
in  the  Attorney  General  by  Section  306 
of  the  Controlled  Substances  Act  of 
1970  (21  U.S.C.  826)  and  delegated  to 
the  Administrator  by  §  0.100  of  title  28 
of  the  Code  of  Fedei^  Regulations, 
hereby  establishes  the  1993  aggregate 
production  quotas  for  the  following 
controlled  substances,  expressed  in 
grams  of  anhydrous  base,  be  established 
as  follows: 


Basic  dass 

Established 
1993  aggre¬ 
gate  proauc¬ 
tion  quota 
(grams) 

Aminorex  . 

2 

4-Methoxyamphetamine . 

10 

3-Methytf^tanyl  . 

10 

Dated:  December  16, 1993. 

Stephen  R  Greene, 

Acting  Administrator  of  Drug  Enforcement. 
[FR  Doc.  93-31325  Filed  12-22-93;  8:45  am) 
BILUNO  CODE  4410-03-M 


Immigration  and  Naturalization  Servlca 
PNS  No.  1630-93;  AQ  Order  No.  1820-93] 
RIN1115-AC83 

Requiramant  for  the  Raglatration  and 
Fingerprinting  of  Certain 
Nonimmigranta  Bearing  Iraqi  and 
Sudanese  Travel  Documents 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 

ACTION:  Notice. 

SUMMARY:  This  notice  provides  for  the 
registration  and  fingerprinting  of  certain 
nonimmigrants  bearing  Irqai  or 
Sudanese  travel  documents  who  apply 
for  admission  to  the  United  States.  This 
notice  is  published  in  response  to 
increased  concern  for  national  security 
resulting  from  terrorist  attacks  and 
uncovered  plots  directed  by  nationals  of 
Iraq  and  Sudan.  This  procedure  is 
necessary  to  assist  in  protecting  national 
security. 

EFFECTIVE  DATE:  December  23. 1993. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Andrae  P.  SickJer.  Assistant  Qiief 
Inspector.  Inspections  DivisiaD. 
Immigration  and  Naturalization  Sovice, 
425 1  Street  NW..  room  7228, 

Washington,  DC  20536,  telephone 
number:  (202)  514-3275. 

SUPPLEMENTARY  INFORMATION:  On 
January  16, 1991,  a  final  regulation  was 
published  in  the  Federal  Register  at  56 
FR 1566  requiring  the  registration  and 
fingerprinting  of  certain  nonimmigrants 
bearing  Iraqi  and  Kuwaiti  travel 
documents.  The  requirement  was 
promulgated  in  response  to  the  United 
States  condemnation  of  Iraq’s  invasion 
of  Kuwait.  United  States  sanctions 
against  Iraq,  and  the  theft  of  thousands 
of  Kuwaiti  passports  during  the 
c  ccupation  of  Kuwait  by  Iraq,  all  of 
which  heightened  the  potential  for 
domestic  anti-United  States  terrorist 
activities. 

As  set  forth  in  the  interim  rule  (INS 
Na  1606-93)  published  elsewhere  in 
this  issue  of  the  Federal  Register,  the 
requiremmit  for  the  registration  and 
fingeipiinting  of  certain  nonimmigrants 
bearipg  Iraqi  and  Kuwaiti  travel 
documents  has  been  removed  and  a  new 
paragraph  (0  has  been  added  in  8  CFR 
264.1  This  new  paragraph  provides  that 
the  Attorney  General  may  require,  by 
public  notice  in  the  Federal  Register, 
certain  n<Hiimmigrants  of  specific 
countries  to  be  registered  and 
fingerprinted  upon  arrival  in  the  United' 
States,  as  pursuant  to 'section  263(aK5) 
of  the  Immigration  and  Nationality  Act. 

Notice  of  Requirement  for  Registration 
and  Fingerprinting  of  Certain  Iraqi  and 
Sundanese  Noninunigrants 

Recent  terrorist  activities  perpetrated 
on  United  States  soil  and  the  discovery 
of  terrorist  plots  make  it  necessary  for 
the  United  States  to  register  and 
fingerprint  certain  nonimmigrants  from 
Iraq  and  the  Sudan  upon  their 
application  for  admission  to  the  United 
States.  Therefore,  all  nonimmigrants 
bearing  Iraqi  or  Sudanese  travel 
documents  who  apply  for  admission  to 
the  United  States,  except  those  applying 
for  admission  under  section 
101(a)(15KA)  or  101(a)(15)(G)  of  the 
Immigration  and  Nationality  Act,  shall 
be  registered  on  Form  1-94  (Arrival/ 
Departure  Record),  photographed,  and 
fingerprinted  on  Form  FD-258 
(Fingerprint  Chart)  by  the  Immigration 
and  Naturalization  Service  at  the  Port- 
of-Entry  where  the  aliens  apply  for 
admission  to  the  United  States. 


Dated:  Deoembar  15. 1993. 

Janet  Reno, 

Attorney  General. 

(FR  Doc.  93-31279  Filed  12-22-93;  6:45  am] 

BIUJNO  CODE  enOrlO-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Admlniatratlon 

Federal  State  Unemployment 
Compensation  Program;  State 
Employment  Servlcea  Program; 
Acquieition,  Use,  and  Diapoeition  of 
Real  Property  by  States 

AGENCY:  Employment  and  Training 
Administration,  Labor. 

ACTION:  Final  General  Administration 
letter. 

SUMMARY:  This  notice  sets  forth  the  final 
Department  of  Labor  (DOL  or  the 
Department)  General  Administration 
Letter  (GAL)  No.  5-94  containing  policy 
guidance  and  interpretation  of  its 
requirements  for  administering  real 
property  acquired  by  States  with 
Federal  grant  funds  awarded  for  the 
administration  of  State  Employment 
Security  Agency  (SESA)  programs.  This 
GAL  is  published  after  a  review  of 
comments  on  a  proposed  GAL  on  this 
subject,  published  in  the  Federal 
Register  on  November  17, 1992. 
EFFECTIVE  DATE:  Hie  General 
Administration  Letter,  published  below, 
becomes  effective  on  January  24, 1994. 

FOR  FURTHER  INFORMATION  ONITACT: 

Erica  Cantor,  Financial  Management 
Specialist,  Division  of  Fiscal  Policy, 
Office  of  the  Comptroller,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  room  C-5317, 
Washington,  DC  20210.  Telephone 
number  (202)  219-5762  (this  is  not  a  toll 
free  number). 

SUPPLEMENTARY  INFORMATION: 

TaUe  of  ConteBta 

I.  Purpose  of  the  General  Administration 

Letter. 

II.  Background  of  the  General  Administration 

Letter. 

III.  General  CcHninent  Summary. 

rv.  Analysis  of  Comments  and  Resulting 
Changes  to  the  General  Administration 
Letter. 

A.  General  authority  To  create  Federal 
equity  in  real  property  acquired  with  UI 
and  ES  grant  fonds. 

B.  Accrual  of  Federal  Equity  When  Using 
Rental  Rate  Equivalent  Systems. 

Q  Retroactive  Authority. 

D.  Capital  Improvements. 

E.  Appraisals. 


F.  Land  vs.  Improvements/Contributed 
Land. 

G.  Unemployment  compensation  (UI) 
versus  employment  security  (ES) 
funding. 

H.  Reduction  in  Occupancy. 

I.  Non-employment  Security  usa. 

J.  Administrative,  Staff  ft  Technical  (ASftT) 
Identity. 

K.  Use  of  Proceeds  from  Dispositicm  of  Real 
Property  Attributable  to  Rood  Act. 

L  Deposit  of  Proceeds. 

M.  Retention  of  Proceeds. 

N.  Complexity. 

O.  Restrictive  and  Narrow. 

A  P.  Wait  for  Transition  of  Administration. 

V.  General  Administration  Letter. 

I.  Purpose  of  the  General 
Administration  Letter 

The  purpose  of  the  following  GAL  is 
to  provide  binding  guidance  and 
direction  to  States  on  real  property 
acquisition,  use,  and  disposition 
requirements  when  using  UI  and  ES 
granted  funds  to  acquire  or  improve  real 
property.  In  the  GAL,  the  Department 
presents  its  interpretation  of  the  cost 
principles  in  OMB  Circular  No.  A-87 
and  the  Department’s  adoption  of  OMB 
Circular  No.  A-102  through  the 
codification  of  those  requirements  at  29 
CFR  part  97. 

II.  Background  of  the  General 
Administration  Letter 

On  November  17, 1992,  the 
Department  of  Labor  published  a 
proposed  GAL  (57  FR  54257)  for  public 
comments  on  this  topic.  The 
Department  received  comments  from 
State  Employment  Security  Agencies, 
DOL  Regional  Offices,  and  other  offices 
within  DOL. 

In  its  proposed  GAL,  the  Department 
clarified  the  Federal  requirements  to 
account  for  and  control  DOL  equity  in 
real  property  financed  or  improved  vrith 
Federal  grant  funds.  Spedfically,  these 
are  funds  provided  to  States  to 
administer  the  UI  and  ES  programs, 
under  Title  HI  of  the  Social  Security  Act 
and  the  Wagner-Peysdr  Act, 
respectively.  (UI  and  ES  are  collectively 
known  as  the  employment  security 
pro^am.) 

Typically,  States.purchase  or 
construct  real  property  used'to 
administer  these  programs  with  funds 
provided  by  other  then  Federal  grant 
sources.  The  States  charge  the 
appropriate  UI  or  ES  grant,  over  a  period 
of  time,  to  amortize  or  repay  the  original 
funding  source.  The  amortization  or 
repayment  of  the  original  acquisition^ 
costs,  in  this  manner,  creates  a  Federal 
equity  in  the  properties. 

One  source  of  original  financing  are 
funds  transferred  to  the  States’  accounts 
in  the  Unemployment  Trust  Fund 
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pursuant  to  section.  903  of  the  Social 
Security  Act  (Reed  Act}.  Acquisition  of 
real  property  using  these  flmds  must  be 
authorized  by  a  State  appropriation  that 
meets  specified  conditions  found  at 
section  903(c)(2)  of  the  Social  Security 
Act 

Using  various  amortization, 
arrangements.  States,  as  grantees  for  the 
UI  and  ES  programs,  acquired  real 
property  costing  hundreds  of  millions  of 
dollars.  There  is  Federal  equity  in  most 
of  these  properties  due  to  me  use  of 
Federal  grant  funds  to  amortize  thw 
acauisition  costs.  OMB  Circular  No.  A- 
0/  'i46  FR  9548^9554,  Jan.  28. 1981)  and 
DOL’s  regulation  at  29  CFR  97.31 
establisb  the  basis  for  creating;  Federal 
equity  and  require  a  grantee  to 
compensate  die  grantor  agency  for  the 
agency’s  equity  share  whra  real 
property  is  no  longer  needed  for  its 
originany  authorized  purpose. 

A  review  m  1989,  by  DOL’s  Office  of 
Inspector  General  (OIG)»  of  DOL’s  equity 
in  SESA  real  property  (Audit  Report  No. 
04-90-002-03^325)  revealed 
weaknesses  in  several  States’  real 
property  management  and  in  DCH^’s 
oversight  of  real  property  with  Federal 
equity.  The  OIG  also  found  that  the 
guidance  md  direction  furnished  ^SAs 
on  reel  property  was  confusing  and  at 
times  inconsistent  with  C^fB 
guidelines.  To  remedy  this,  the 
Employment  end  Training 
Administration  (ETA)  took  a  number  of 
actions,  including  issuing  the  following 
General  Administration  Letter  (GAL)  to 
provide  guidance  and  direction  to 
SESAs  concerning  real  propwty 
acquisition,  use,  and  (fisposition 
requirements. 

m.  General  Camment  Summary 

DOL  received  36  comments  horn  13 
respondents  clustered  sound  17  issues. 
Respondents  included  State  agencies, 
DOL  Regional  Offices  and  DOL’s  OiG. 
The  Department  considered  all 
comments  in  finalizing  this  GAL  An 
analysis,  by  issue,  and  a  description  at 
changes  or  language  clarification  to  the 
GAL  follow  hi  the  next  section. 

IV..  Analysis  of  Comments  and . 
Resulting  Changes  to  the  General 
Administration  Letter 

A.  Genemi  Authority  ta  Create FedercJ 
Eqaity  irt  Real  Property  Acquired  With 
UI  and  ES  Grant  Funde 

Federal  equity  is  created  to  the  extent 
Federal  grant  hinds  are  used  to  acquire 
or  improve  real  property  (See  Section  6 
cf  the  GAL).  The  requirements  for  real 
property  acquisition  procedures,  when 
using  grant  funds,  are  at  29  CFR 
97.36(a).  Acquisitions  are  also  subject  to 


the  allowable  costs  requirements  of 
OMB  Qrcular  No.  A-87,  Attadiment  B^ 
Para.  C.3.  DOL’s  requireraents  for  the 
use  and  disposition  of  real  property 
acquired,  amortized  or  improved  with 
grant  funds  are  at  29  CFIt97;3t. 

Comment:  One  respondent  stated  diat 
properties  acquired  untter  the 
Emplt^ment  Security  Manual  which 
does  not  authorize  DOL  to  obtain  an 
equity  in  real  property  are  not  affected 
by  this  GAL 

ffesponse.-TheEmploymonIS  Security 
Manual  and  other  DOL  instructions  that 
were  applicable  to  the  aihuinlstration  of 
SESA  programs  prior  to  1983 
established  guidelines  cm  the 
acquisition  and  use  of  real  property  but 
did  not  address  disposition.  Specific 
case  histories  reflected  a  clear  Federal 
interest  in  such  properties  and 
assiuances  that  once  acquired,  j 
subsequent  charges  for  space  rental 
costs  for  program  administration  were 
not  to  occur.  R;  is  DOL’s  position  that 
the  Federal  equity  in  such  property 
under  OMB  Circular  A-67  and  29  CFR 
97.31  are  consistent  with  past  treatment 
of  this  subject. 

DOL  acquires  equity  when  Federal 
grant  funds  are  used  to-  acquire-  or 
improve  real  property.  OMB  Circular  A- 
87,  Attachment  B,  Para.  G.3  establishes 
a  grantor  agency’s  right  to  be  reimbursed 
the  proportional  share  of  its 
contribution  in  the  acquisitimi  of  real 
property  when  it  is  no  longer  needed  for 
the  originally  authorized  purpose.  IXX. 
regulations  at  29  CFR  97.31(c)  provide 
disposition  instructions  as  a  mechanism 
to  properly  dispose  of  the  property  and 
distribute  the  equities.  The  Deparhnent 
receives  equity  when  UI  or  ES  grant 
funds  are  used  to  acquire  or  improve 
real  property.  Accordingly,  no  change  is 
made  in  the  CAL  based  upon  this 
comment 

B.  Accrual  of  Federal  Equity  When 
Using  Rentxd  Rate  or  Equivalent  Systems 

There  are  some  conditions  under 
which  charging  costs  related  to  real 
property  under  rental  rate  or  equivalent 
systems  may  not  create  Federal  equity 
(See  Section  7.b.(3)of  the  GAL). 

Comment:  One  respondent  stated  that 
Federal  wpiity  must  be  recognized  when 
Federal  pant  fends  are  charged  for 
principal  and  interest  costs.  The 
respondent  added  that  the  GAL,  as 
drafted,  would  result  in  an  inability  to- 
recognize  equi^  in  properties  acquired 
with  Federal  ftmds  throu^  instellment 
purchases.  The  respondent  also 
indicated  that  the  GAL,  as  drafted,  will 
increase  the  cost  of  reel  property  and  UI 
and  ES  office  sroce. 

Response:  ft  has  bewi  DOL’s  po&y  to- 
treat  charges  under  rental  rate  or 


equivalent  systems,  as  described  in 
OMP  Qmriar  A-87.  Attachment  B, 

Pant.  C.2.B,  in  ffra  same  way  it  treate 
rental  charges  under  commerciel  leeses 
imder  whi^  no  Federal  equity  aecruee. 
Under  Section  7.b-.(3)  of  tire  GAL,  there 
may  be  certain  conditions  under  which 
Fetteral  equity  is  not  created  as  the  grant 
is  charged.  Specificaffy,  no  ecpiity 
would  accrue  when  e  great  is  timged 
for  deprecietioH/use  anowance  and  not 
for  debt  araortizatien.  DCR.  eccmee 
equity  in  reel  property  to  die  extent  that 
amortization  of  acmisition  costs, 
including  principal  and  interest,  are 
charged  as  part  of  a  rental  rete  or 
equivalent  system  and  agrees  with  the 
respondent’s  comment.  DOL  must 
manage  Federal  ^ant  ftmds  consistent 
with  cost  prk^ples  contamed  in 
OMB  drcubr  No.  A-87  and  ita  own 
regulations  found  at  29  CFR  part  97. 
Amortization  of  acquisition  costs, 
however,  accomplished,  constitutes 
acquisition.  Thu^  Federal  equity 
accrues  to  the  extmit  tiiat  UI  and  ES 
grant  ftmds  are  used  fox  the 
amortization  of  acquisitian  costs 
throu^  a  rental  rate  or  equivalmt 
systanu  Therefore,  Sections  7.b.  (3)  and 
(6)  of  the  GAL  were  modified  to  more 
clearly  specify  when  DOL  accrues  as  a 
result  of  rmital  rate  or  equivalent 
systems. 

C.  Retroactive  Authority 

Real  property  involving  UI  or  ES 
granted  ftmds  must  be  treated  in. 
accordance  with  29  CFR  part  97. 
Grantees  should  examine  their  use  of 
such  property  and  ensure  that  their 
management  is  consistent  with  the 
requirements  at  97.31  (See  Section  8.b. 
of  the  GAL). 

Comments:  Four  respondents 
disagreed  with  the  GAL’is  position  on 
this  issue.  They  stated  that  this  would 
result  in  excessive  burden  and  hardship 
on  grantees.  One  respondent  added  that 
it  would  be  infeasible,  if  not  impassible 
to  enforce.  Another  stated  that 
compliance  witii  29  CFR  part  97  could 
require  movement  of  staff  to  bring 
equity  and  occupancy  into  balance. 

Response:  ElOL  does  not  seek  to  cause 
excesrtve  burden  or  hardship  cm  ite 
grantees.  Howevm-,  the  only  si^fi<»nt 
difference  in  the  way  SESA  reel 
property  is  treated  in  the  regulations  at 
41  CFR  29-70.215,  effective  in  1979, 
and  29‘CFR  part  97,  which  wae 
pronralgated  in  1988,  reJatos  tenon- 
employment  security  use  of  reel 
property  acquired  wkb  employment 
security  grant  ftmds.  Adchtionallyrpxiar 
to  1979,  Part  4  of  the  ESManunl  also 
required  treatment  for  real  property 
involving  Federal  gmt  ftmds  similar  to 
'  the  provisions  of  41  CFR  29-70,215. 
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Provisions  making  29  CFR  part  97 
applicable  to  real  property  acquired 
before  October  1, 1988  were  inserted  in 
the  UI  Program  and  Budget  Plans  (PBP) 
for  1990, 1991  and  1992  (ETA 
Handbook  336, 6th,  7th  and  8th 
editions)  and  the  ES  Reimbursable  Grant 
Agreement.  Additionally,  in  1988,  OMB 
directed  Federal  agencies  to  administer 
its  Federal  grants  according  to  the 
‘common  rule’  codified  for  the 
Department  of  Labor  at  29  CFR  part  97, 
including  the  regulation  that  provides 
for  the  supersession  of  previous 
regulations  (29  CFR  97.5).  Therefore,  29 
ere  part  97  is  applicable  to  real 
property  acquired  with  ES  or  UI  grant 
funds  under  the  Department’s 
regulations  at  41  Cre  29-70.215-2  (b) 
and  (c)  (44  FR  42920-42955,  July  20, 
1979),  superseded  by  29  CFR  part  97  as 
of  October  1, 1988.  DOL  has  been 
advising  grantees  for  more  than  two 
years  that  real  property  must  be 
managed  according  to  the  regulations  at 
29  CFR  97.31.  There  may  be  instances 
where  individual  circumstances  will 
require  consideration  and  determination 
on  a  case  by  case  basis.  DOL  will  be  a 
reasonable  and  as  equitable  as  possible 
when  applying  this  provision.  The  OMB 
Circulars  and  DOL  regulations  are  not 
new  and  should  not  provide  any 
siirprises.  The  Department  does  not 
believe  a  change  to  the  GAL  is 
appropriate.  Accordingly,  no  change  has 
hmn  made  in  the  GAL  as  a  result  of 
these  comments.  i . 

D.  Capital  Impmvements 

A  grantee  must  request  approval  from 
its  grantor  agency  to  use  UI  or  ES 
granted  funds  for  capital  improvements 
to  real  property  (See  Section  7.b.(8)  of 
the  GAL).  Allowable  charges  to  the  grant 
for  space  costs,  including  capital 
improvements,  are  limited  to  the  total 
cost  of  space  limitation  expressed  in 
OMB  Circular  No.  A-87,  Attachment  B, 
Para.  C2. 

Comments:  Seven  respondents 
submitted  comments  on  this  provision. 
The  comments  clustered  around  three 
issues.  The  first  was  a  request  for 
imiform  guidelines  to  determine  what 
constitutes  a  capital  improvement.  The 
second  was  a  suggestion  by  two 
respondents  that  renovations  relating  to 
health,  safety,  Americans  with 
Disabilities  Act  compliance,  etc.  be 
excluded  firom  the  limitation  \mder 
OMB  Circular  No.  A-87.  The  third,  also 
related  to  the  total  cost  of  space 
limitations,  was  a  request  that 
renovation  costs  be  included  in  the  total 
cost  of  space  over  the  life  of  the 
improvement  rathei  than  in  the  year 
expended. 


Response:  In  response  to  the  first 
issue,  the  State  should  use  its  own 
definition  of  capital  improvements  in 
treating  expenditures  and  in 
determining  whether  prior  approval  is 
required  providing  it  is  consistent  with 
29  CFR  97.20.  Regarding  the  second 
issue,  OMB  Circidar  No.  A-87  does  not 
make  provision  for  exceptions  to  the 
total  cost  of  space  limitation  and  the 
Department  finds  no  basis  for  excluding 
certain  expenditures  when  applying  the 
total  cost  of  space  limitation  since  &e 
purpose  of  the  improvement  does  not 
mter  the  accoxmting  treatment  a  capital 
improvement  receives.  Therefore,  the 
GAL  includes  all  expenditures  related  to 
space  costs  in  considering  space  cost 
limitations.  Regarding  the  third  issue, 
DOL  believes  it  is  appropriate  and 
consistent  with  appropriation  law  to 
match  the  appropriation  year  to  the 
expenditure  for  the  same  period  of  time. 
Therefore,  DOL’s  interpretation  of  OMB 
Qrcular  No.  A-87  total  cost  of  space 
limitation  provision  restricts  the  total 
allowable  cost  of  space  to  comparable 
space  and  facilities  in  a  privately-owned 
building  in  the  same  locality  on  an 
annual  basis.  If  necessary,  the 
Department  will  look  again  at  its 
position  and  interpretations  in  response 
to  future  revisions  to  OMB  Circulars. 

For  now,  DOL  reouirements  remain  as 
presented  in  the  ^fl  GAL  However, 
language  at  Section  7.b.(l)  in  the  GAL 
was  clarified  to  reflect  the  Department’s 
requirement  more  clearly. 

E.  Appraisals 

According  to  Section  9.c.(4)  of  the 
GAL,  if  a  method  other  than  sale  is  to 
be  used  to  dispose  of  real  property,  DOL 
may  require  the  use  of  appropriate 
procedures  to  establish  its  current  fair 
market  value. 

Accordingly,  DOL  disposition 
instructions  may  require  that  the  grantee 
obtain  one  or  more  independent 
appraisals  of  the  property,  regardless  of 
the  disposition  option  requested  by  the 
State  or  chosen  by  DOL.  DOL  may  also 
require  independent  appraisal  of  the  fair 
market  value  resulting  from  a 
contribution  of  property  and  may 
require  that  the  grantee  obtain  DOL 
approval  of  the  appraiser  selected  and/ 
or  the  contract  for  the  appraisal.  DOL 
may  also  obtain  its  own  appraisal  of  the 
property  at  its  expense.  Appraisal  costs 
incurred  by  the  grantee  in  connection 
with  a  disposition  of  property  under  29 
CFR  97.31(c)  may  be  charged  to  the 
appropriate  UI  or  ES  grant  as  an 
allowable  cost  or  may  be  paid  from  the 
proceeds  generated  hy  the  disposition. 

DOL  reserves  the  right  to  require  the 
grantee  to  obtain  one  or  more 
independent  appraisals  to  determine  the 


fair  market  value  at  the  time  of  and  as 
a  result  of  any  capital  improvement  that 
materially  increases  the  value  or  useful 
life  of  the  property  (whether  paid  by 
grant  funds  or  otherwise)  and  that 
significantly  alters  the  existing  Federal 
(IR  or  ES)  share.  A  significant  alteration 
of  the  Federal  share,  for  purposes  of  this 
GAL,  is  defined  as  any  capital 
improvement  where  the  cost  of  the 
improvement  would  either  reduce  the 
Federal  share  by  at  least  10%  or 
estimated  to  afreet  the  current  Federal 
equity  by  $100,000  or  more  (See  section 
7.b.(8)  in  the  GAL). 

Comment:  One  respondent  stated  that 
29  CFR  part  97  requires  appraisals  only 
in  connection  with  determining  fair 
market  value  at  the  time  of  disposition 
or  for  determining  the  value  of  grantee 
or  third  party  contributions.  The 
respondent  added  that  there  is  no  basis 
in  Federal  regulation  for  requiring 
appraisals  as  a  result  of  capital 
improvements.  The  respondent  also 
added  that  the  GAL  should  specifically 
state  under  what  circumstances 
appraisals  would  be  used  to  revise 
equity  shares  and  that  the  GAL  does  not 
state  that  the  cost  of  appraisals  is 
chargeable  against  UI  and  ES  programs. 

Response:  To  use  fair  market  value  as 
the  basis  for  establishing  equity  share 
and  to  adequately  protect  Federal  equity 
in  real  property  involving  Federal  grant 
funds,  EK3L  and  the  grantee  must  1^  able 
to  establish  a  value  for  an  asset  at  the 
time  additional  capital  contribution  is 
made.  DOL  believes  independent 
appraisals  are  an  appropriate 
mechanism  to  establish  fair  market 
value  at  the  time  of  additional  financial 
contribution  and  in  situations  where 
property  is  being  disposed  of  in  a  less 
than  arm’s  leng^  transaction.  DOL, 
therefore,  may  require  that  the  fair 
market  value  of  property  be  determined, 
by  independent  appraisal,  at  the  time  of 
and  as  a  result  of  an  improvement  or 
less  than  arm’s  length  transaction  to 
enable  it  to  apply  Z9>CFR  97.31  and  to 
recognize  resulting  changes  in  its 
Federal  share.  DOL  establishes 
thresholds  and  circumstances  in  the 
GAL,  at  section  7.b.(8),  under  which  it 
may  exercise  this  right.  Primarily,  these 
would  be  less  than  arm’s  length 
transactions.  Independent  appraisals  are 
an  allowable  cost  with  prior  grantor 
approval  under  OMB  Circular  No.  A-87, 
Attachment  B,  Para.  C.7.  Language  in 
section  9.c.(4)  of  the  GAL  states  &at  the 
cost  of  appraisals,  with  grantor 
approval,  may  be  deducted  hum  the 
proceeds  of  a  disposition  or  charged  to 
the  grant  as  a  current  expense.  No 
change  has  been  made  in  the  GAL  as  a 
result  of  this  comment. 
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F.  Land  Versus  Improvements/ 
Contributed  Land 

POL  applies  the  definition  ol  real 
property  at  29  CFR  97.3  to  die 
properties  discussed  in.  the  GAL  and 
treats  luid  and  improvements  M  one  ^ 
asset.  If  real  propmty  inclndes  a 
building  contacted  on  cantributed 
land,  the  fairmaikat  value  of  the  land 
at  the  time  of  contribution  will  be 
considered  a  contribution  toward  die 
total  cost  of  the  reel  property,  fiar 
purposes  of  determining  the  respective 
shares.  This  will  be  the  treatment  imless 
there  is  clear  written  evidence  of 
agreement  between  DOL  and  a  grantee 
that  either  the  land  or  structure  is  not 
intended  to  be  included  in  any 
settlement  of  equities  when  the  propoty 
ceases  to  be  used  for  applicable  grant 
pv^oses.  (See  section  9.a.  of  the  GAL.) 

Comment:  Four  respondents 
commented  on  these  issues.  One 
respondent  stated  that  it  is  unfair  to 
include  land,  especially  land 
contributed  by  States,  when  the 
property  is  disposed  and  equities  are 
settled.  The  respondent  “fails  to  see 
why  DOL  should  benefit  from  the 
increased  value  of  the  land  nihen  DOL 
did  not  participate  in  the  contribution.” 
The  respondent  added  that  regulations 
should  be  changed  to  allow  States  the 
opportunity  to  appraise  contributed 
land  separately  prior  to  disposition. 
Three  respondents  were  primarily 
concerned  that,  in  many  cases,  it  would 
be  virtually  impossible  to  determine  the 
fair  marlcet  value  of  the  land  at  die  time 
of  contribution.  Two  respondents 
expressed  concern  over  the  ability  to 
sell  a  building  on  contributed  land  that 
is  not  for  sale.  Another  respondent 
agreed  with  the  GAL  in  varaing  land  at 
the  time  it  was  contributed  but  did  not 
believe  that  it  should  be  included  in  any 
settlement  of  equities. 

Response:  “Real  property”  is  defined 
in  29  CFR  97.3  as  “land,  including  land 
improvements,  structures,  and 
appurtenances  thereto  *  *"  *”^In  the 
GAL,  DOL  applies  this  definition  to 
SESA  real  property.  The  definition 
treats  land  and  improvements  as  one 
asset,  so  at  the  time  of  disposition  when 
determining  respective  equities,  DOL 
also  treats  ^at  as  one  asset.  Therefore, 
imlesa  properties  aee  formally  accepted 
as  separate  assets  at  the  time  of 
acquisition,  through  clear  written, 
evidence,  DOL  applies  the  definition  at 
29  CFR  97.3.  If  necessary,  a  retroactive 
appraisal  may  be  performed'  to 
determine  the  fair  maii:et  value  of  the 
land  at  the  time  of  contributron.  DC^ 
believes  its  position,  with  regard  to  real 
property,  conforms  with  the  Circulars.  If 
UI  and/or  ES  grant  funds  are  used  to 


amortize  the  cost  of  constructing  a 
building  on  contributed  land,  tim&ir 
market  value  of  the  land  at  the  time  of 
contribution  will  bu  counted  as  a 
contribution  toward  the  property's  total 
cost  (land  and  building)  when 
determining  the  respectiYe  e^ties  in 
the  property.  No  changesne  made  in 
the  GAL  as  a  result  of  these  comments. 

G.  Unemployment  Compensation  (VI) 
vs.  EmpIoymetA  Security  (ES)  Funding 

The  amount  of  lH  and  ES  grant  funds 
used  in  any  fiscal  yeer  for  the 
acquisition  or  cost  amortization  of  real 
proper^  shall  be  proportionate  to  tire 
use  of  dto  property  by  the  Ul  and  ES 
programs,  re^ectively.  (See  Sections 
7.b.(2)  and  8.a.  of  the  GAL.) 

Changes  in  the  proportion  of  UI  md/ 
or  ES  iise  must  be  reflected  in  the 
allocation  (d  space  charges.  Where 
individuals  work  on  more  than  one 
program,  the  related  sp«:e  charges  shall 
be  proportionally  allocated  to  the 
benefitting  programs. 

Comments:  Three  respondents  noted 
that  both  UI  and  ES  programs  are 
employment  security  programs  and 
fruniing  should  not  be  difierentiated. 

One  respondent  added  that  the  source  of 
funds  under  Title  in  end  Wapier-Peyser 
is  common  to  both  UI  and  ES  and 
should  not  be  difierentiated  as  to  use 
after  investment  in  real  property. 

Response:  UI  and  ES  programs  are 
authorized  and  funded  throu^.difierent 
statutes  and  appropriations.  They  are 
sepmate  grant  programs  and  must  be 
accoimted  for  separately.  Each 
program's  benefit  must  be  matched  to 
each  program's  costs.  The  pro  rata 
contribution  to  the  acquisition  cost  of 
the  property  must  be  attributed  to  each 
grant.  In  addition,  UI  funding  is  based 
on  the  amount  needed,  by  each  State, 
for  the  proper  and  efficient 
administration  of  its  UI  pro^am.  If  the 
State  uses  some  of  these  UI  funds  for  ES 
space,  then  the  UI  program  is  being 
short-(±anged,  i.e.  it's  not  getting 
mioiigh  funds  for  the  proper  and 
efficient  administration  of  the  program. 
Under  the  old  41  CFR  29-7a.215-2(b) 
and  (c),  a  State  could  use  property  paid 
for  under  one  Federal  grant  for  purposes 
of  another  Federal  grant,  if  the  property 
was  no  longer  need^  for  the  first  grant. 
This  option  is  not  available  under  29 
CI’R  part  97.  A  grantee  must  accoxmt  for 
each  grant's  program  separately  and 
may  not  commingle  UT  Snd  ES  grant 
resources;  No  change  in  DOL's  position 
is  made  in  tiie  CAL  as  a  result  of  these 
comments.  However,  a  paragraph  is 
added  to  Section  8.a.  to  clarify  that,  at 
the  time  of  replacement,  a  State  must 
declare  how  equity  attributable  to  AS&T 


funds  is  to  be  apportioned  between,  the 
two  programs. 

H.  Reduction  im  Occupaacy 

Reed  Act  funds  anti  U!  and  ES  granted 
funds  may  bo  used  for  ofiSee*  qrace  to 
the  extent  tiiat  the  space  is  usm  for 
autfaHirized  program  purposes  (See 
Section  7.b.f2)  of  tile  GAL),  Therefore,  if 
a  significant  permanent  xeductioia 
occurs  in  Ui  ntilazatiaa  of  ^ace 
acquired  wkh  UI  funds,  the  Slate  must 
dispose  of  the  esccess  space  or  tepkce  it 
witt  property  whose  size  is  appn^aiato 
to  the  program’s  needa  er  take  othm 
appropriate  corrective  actions  to  l»ing 
IX^  equky,  attributable  to  UI  grants, 
and  UI  occupancy  into  balance  (See 
Section  9.c.  of  the  GAL).  The  same  is 
true  for  significant  and  permanent 
reductions  in  ES  use  of  space  acquired 
with  ES  funds. 

A  SESA  must  request  disposition 
instructions  when  the  UI  ft^ed 
program's  sitare  of  the  cost  of  real 
property  significantly  and  perraanmtly 
exceeds  that  program's  sham  of  the 
property's  otilization  (See  Section  8.a  of 
the  GAL).  Equity  shares  attributable  to 
Reed  Act  or  AS&T  ftmds  may  be  used 
for  either  UI  or  ES  program  purposes. 
Therefore,  a  State  is  not  required  to 
request  disposition  instructions  if  the 
reduction  in  UI  (or  ES)  use  is  offset  by 
a  corresponding  increase  in  ES  (or  UI) 
use  and  the  shift  in  use  involves  space ' 
which  was  either  acquired  with  Reed 
Act  funds  that  have  not  been,  amortized 
with  UI  or  ES  funds  or  acquired  before 
1983  with  AS&T  funds. 

Comments:  Five  respondents 
submitted  comments  in  connection  with 
this  issue.  One  respondent  does  not 
want  separate  accounting  Ibr  UI  and  ES 
space  utilization  because  it  would 
increase  accoirating  operations.  Three 
respondents  stated  that  “significant  and. 
permanent  reduction”^  is  a  term  open  to 
interpretation.  There  was  a  general 
belief,  expressed  by  these  respondents, 
that  the  ES  and  UI  programs  serve  the 
same  purpose  and  are  funded  by  the 
employer  community  and  therefore 
should  not  be  considered  differrat 
programs  for  the  pmrpose  of  calculating 
space  utilization.  One  respondent 
expressed  concern  that  it  would  be 
forced  to  dispose  and  add  space  from 
year  to  year.  Three  respondents 
specifically  stated  that  shifting  ES  and 
in  utilization  should  be  allowed.  One 
respondeat  requested  a  rent  option  be 
avaiM)la  to  the  SESA  even  when  it 
appears  that  utilization  will  be 
significantly  and  permanently  reduced. 

Response:  Again,  DOL  does  not  seek 
to  cause  excessive  burden  or  hardship 
on  its  grantees.  UI  andES  programs  are 
authorized  and  funded  throu^  difieient 
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statutes  and  appropriations.  A 
significant  and  permanent  reduction  in 
UI  or  ES  utilization  of  space  constitutes 
a  reduction  in  the  need  for  the  property 
for  the  originally  authorized  purpose 
and  is  subject  to  29  CFR  97.31(c) 
disposition  requirements  to  the  extent  of 
the  reduction.  A  reduction  in  any  one 
program’s  occupancy  may  constitute  a 
disposition.  Therefore,  the  space  may  be 
subject  of  29  CFR  97.31(c)  disposition 
instructions.  However,  DOL  looks  to 
long  term  adjustments  or  modifications, 
not  stop  gap  measures  and  will  continue 
to  work  with  SESAs  to  develop  long 
terms  plans.  Accordingly,  no  change  is 
made  in  the  GAL  as  a  result  of  these 
comments. 

/.  Non-employment  Security  Use 

Under  41  CFR  29-70.215-2(b)  and  the 
first  paragraph  of  41  CFR  29-70.215- 
2(c),  effective  in  1979,  and  superseded 
by  29  CFR  part  97  in  1988,  DOL  could 
permit  property  with  ES  and/or  UI 
equities  to  be  used  for  non-employment 
security  purposes  without 
compensation.  This  option  is  not 
available  under  29  CFR  part  97  and  is 
reflected  in  the  GAL  at  Section  8.b. 
Therefore,  all  real  property  acquired 
with  UI  and/or  ES  grant  funds, 
including  property  acquired  before  the 
effective  date  of  29  CFR  part  97,  must 
be  used  and  disposed  of  in  accordance 
with  29  CFR  97.31(b)  and  (c). 

Comments:  Five  respondents  ' ' 
submitted  commas  on  this  provision. 
The  overriding  concern  among  them 
was  the  efiect  of  this  provision  on 
agreements  SESAs  entered  into  with 
other  agencies  to  provide  compensation- 
free  space  under  41  CFR  part  29-70. 
Respondents  recommended  that  either 
the  SESAs  be  allowed  to  continue  to 
provide  compensation  free  space  or  that 
rent  be  charged  to  those  agencies  and 
taken  in  as  program  income.  One 
respondent  fuller  stated  that  this 
ability  is  consistent  with  the  concept  of 
integrated  programs  and  services. 

Response:  Real  property  acquired  or 
amortized  with  UI  or  ES  grant  funds 
must  be  managed  consistent  with  29 
CFR  part  97  which  does  not  provide  for 
non-program  use.  Therefore,  SESAs  may 
not  use  real  property  for  any  purpose 
not  originally  authorized,  on  a  long  term 
basis,  without  compensation.  Federal 
grants  may  pay  actual  costs,  such  as 
operation  and  maintenance  costs  and 
repairs,  for  property  already  acquired 
with  Federal  fimds  if  used  for  the 
purpose  for  which  the  grant  was  made. 
Accordingly,  no  change  is  made  in  the 
GAL  as  a  result  of  these  comments. 


/.  Administration,  Staff  Sr  Technical 
(AS&T)  Identity 

The  equity  attributed  to  AS&T  funds 
granted  prior  to  1983  may  be  used 
interchangeably  as  UI  and  ES  utilization 
changes.  However,  at  the  time  of 
replacement,  a  grantee  must  identify 
F^eral  equity  attributed  to  those 
combined  funds  as  either  UI  or  ES  and 
thereafter  account  for  it  as  such.  (See 
sections  8.a  and  9.d.(2)(b)). 

Comment:  One  respondent 
commented  on  this  provision.  The 
respondent  stated  that  since  SESA’s  had 
bottom  line  authority  prior  to  1983, 
funding  was  interchanged  with  the 
result  ^at  it  is  now  virtually  impossible 
to  split  out  funding  sources  especially 
in  cases  where  financial  records  no 
longer  exist.  Since  the  loss  of  combined 
grant  identity  results  in  more  restrictive 
rules  regarding  space  utilization,  both 
^ants  should  be  considered 
employment  secimty  programs  and 
funding  for  real  property  use  should  not 
be  separated. 

Response:  The  GAL,  as  drafted,  agrees 
with  ^is  commentor.  Utilization 
between  the  UI  and  ES  programs  may  be 
freely  interchanged  to  the  extent  that 
AS&T  funds  were  used  to  acquire  the 
property  (See  sections  8.a  and  9.d.(2)(b) 
in  the  GAL).  If  the  proceeds  from  a 
disposition  of  such  property  are  used  to 
obtain  replacement  property,  the  GAL 
requires  that  the  State  determine  how 
equity  resulting  from  combined  AS&T 
funds  should  apportioned  between 
the  two  programs  and  then  shall, 
consistent  with  DOL  disposition 
instructions,  transfer  the  adjusted  UI 
and  ES  equity  shares  in  the  vacated 
property  to  the  replacement  property. 
Accordingly,  no  change  is  made  to  the 
GAL. 

K.  Use  of  Proceeds  From  Disposition  of 
Real  Property  Attributable  to  Reed  Act 

There  is  no  DOL  equity  in  real 
property  when  States  do  not  use  UI  or 
ES  grant  funds  to  amortize  real  property 
originally  acquired  with  Reed  Act  or 
other  non-Federal  funds.  It  may  be  sold 
or  otherwise  disposed  of  without 
obtaining  DOL  approval  or  DOL 
disposition  instructions.  SESAs  must 
still  meet  all  Reed  Act  requirements 
including  the  immediate  deposit  into 
the  State’s  account  in  the 
Unemployment  Trust  Fund  of  cash 
proceeds  attributable  to  Reed  Act  equity 
from  the  sale  or  disposition  of  property. 
Treatment  of  Reed  Act  equity  is  subject 
to  the  restrictions  discussed  in  section 
9.e.(l)  of  the  GAL 
Comments:  Three  respondents 
commented  on  this  provision.  Two 
respondents  stated  ^at  as  long  as  the 


replacement  property  is  consistent  with 
the  intent  of  the  original  purpose,  the 
transfer  of  all  Reed  Act  equity  should  be 
allowed  on  trade-ins. 

Response:  DOL  agrees  with  the 
respondents  to  the  extent  that  the 
replacement  transaction  is  consistent 
with  the  original  appropriation.  Section 
903(c)(2)  of  the  Social  Security  Act 
(Reed  Act)  permits  a  State’s  Reed  Act 
fund  to  be  used  for  Employment 
Security  administrative  expenditures 
pursuant  to  a  specific  appropriation  of 
the  State’s  legislature.  States  may 
transfer  Reed  Act  equity  from  vacated 
property  to  replacement  property 
without  a  new  State  appropriation  if  the 
replacement  property  conforms  in  all 
respects  to  the  original  Reed  Act 
appropriation.  If  there  is  to  be  no 
replacement  made,  or  the  replacement  is 
inconsistent  with  the  original 
appropriation,  then  all  proceeds  must  be 
immediately  deposited  into  the  UTF.  No 
changes  are  necessary  to  the  GAL 
because  the  GAL,  at  Section  9.d.(l), 
states  that  proceeds  from  a  disposition 
of  Reed  Act  property  may  be  used 
towards  the  purchase  of  replacement 
property  as  long  as  the  replacement 
conforms,  in  all  respects,  to  the  original 
authorizing  appropriation. 

L  Deposit  of  Proceeds 

The  total  UI  and  ES  shares  (E)OL 
equity)  of  the  cash  proceeds  the 
sale  or  other  disposition  of  real  property 
must  be  remitted  to  DOL  or  used  to 
acquire  replacement  real  property  (See 
29  CFR  97.31(c)).  A  check  payable  to  the 
United  States  in  the  amount  of  the  DOL 
portion  of  the  cash  proceeds  must  be 
sent  to  the  Regional  Office  upon 
disposition.  (See  section  9.e.(2)  of  the 
GAL). 

Comments:  Two  respondents  stated 
that  proceeds  from  the  disposition  of 
SESA  real  property  should  be  deposited 
into  the  Employment  Security 
Administration  Accoimt  for 
administration  of  eiqpioyment  security 
programs. 

Response:  This  issue  remains  under 
review.  Until  it  is  fully  resolved, 
proceeds  will  continue  to  be  deposited 
into  the  General  Treasury  as 
miscellaneous  receipts.  Accordingly,  no 
change  is  made  in  the  GAL  based  upon 
this  comment. 

M.  Retention  of  Proceeds 

The  proceeds  firom  the  disposition  of 
real  property  must  be  immediately  sent 
to  the  grantee’s  Regional  Ofiice  or  used 
to  acquire  replacement  property. 
However,  DOL  permits  retention  of  the 
proceeds  in  an  interest-bearing  escrow 
or  other  interest-bearing  restricted 
account  until  the  end  of  the  Federal 
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fiscal  year  in  which  disposition  of  the 
subject  property  occiirred  to  allow  the 
State  to  complete  actions  necessary  to 
secure  replacement  property  (See 
sections  9.d.(2)(a)  and  (e)).  Such 
interest-bearing  accounts  must  yield 
interest  equal  to  or  greater  than  the  rate 
required  by  the  U.S.  Treasury 
relations  implementing  the  Cash 
Mwagement  Improvement  Act  (CMIA). 
Interest  earned  on  the  proceeds  must 
used  in  the  acquisition  of  the 
replacement  property  and  included  as 
DOL  equity. 

Comment:  One  respondent 
commented  on  this  issue.  The 
respondent  suggested  that  it  should  be 
routine  practice  to  allow  for  a 
disposition-acquisition  plan  that 
provides  the  period  of  time  that  will  be 
necessary  to  retain  proceeds.  The  plan 
should  preclude  the  necessity  to  ask  for 
extensions  as  transactions  occur.  The 
respondent  proposed  that  ETA  allow 
reinvestment  of  proceeds  to  be 
deposited  in  a  State  building  fund. 

Response:  DOL  permits  retention  of 
proceeds  until  the  end  of  the  Federal 
fiscal  year  in  which  disposition  of  the 
property  occurred  to  allow  the  State  to 
complete  actions  necessary  to  secure 
replacement  property.  The  GAL,  at 
section  9.d.(2)(a),  provides  for  a 
disposition-acquisition  plan  throu^ 
which  a  SESA  may  secure  the  time 
necessary  to  replace  its  facility.  A  SESA 
may  not  always  be  able  to  use  |hese 
proceeds  immediately.  However,  it  may 
not  retain  indefinitely  proceeds  pending 
their  use  to  replace  the  disposed 
property.  As  a  rule,  DOL  limits  the 
retention  period  to  the  Federal  fiscal 
year  in  wUch  disposition  occurs  unless 
its  disposition  instructions  include 
approval  of  a  grantee-proposed  real 
property  replacement  plan  with  a  longer 
retention  period.  It  has  been  DOL’s 
practice  to  work  with  its  grantees  in 
developing  disposition-acquisition 
plans.  Again,  the  Department’s 
emphasis  is  on  long  term  planning,  not 
stop  gap  measures.  Accor^ngly,  no 
change  is  made  in  the  GAL  as  a  result 
of  this  comment. 

N.  Complexity 

Comment:  One  respondent  stated  that 
the  GAL  is  unnecessarily  complex. 

Response:  DOL  does  not  intend  to 
make  administration  of  SESA  real 
property  any  more  complex  than 
necessary  and  clarified  and  simplified 
the  GAL  wherever  possible  to  respond 
to  public  comments.  It  is  required  as 
part  of  a  corrective  action  plan  to  bring 
under  control  this  complicated  area.  To 
do  so  properly  requires  specific  and 
sometimes  detailed  guidance.  Changes 


to  the  GAL  are  noted  in  sections  A-M 
of  this  preamble. 

O.  Restrictive  and  narrow 

Comments:  Two  respondents  stated 
that  the  GAL,  as  drafted,  is  restrictive 
and  narrow  and  will  make  it  difficult  for 
SESAs  to  acqiiire,  retain  or  replace  real 
property.  More  flexibility  is  needed  to 
enable  SESAs  to  exercise  good  business 
judgment. 

Response:  The  GAL  reflects  0MB 
Circular  No.  A-67  and  DOL 
administrative  regulations  at  29  CFR 
part  97  that  govern  the  acquisition,  use. 
and  disposition  of  real  property 
acquired  or  amortized  with  SESA  grant 
fimds.  Most  of  the  reqiiirements  in  the 
circulars  and  regulations  have  been  in 
effect  for  many  years  and  present  very 
little  that  is  new.  DOL  does  not  believe 
its  position  is  more  restrictive  nor  is  it 
DOL’s  intent  to  interfere  with  sound 
business  judgment.  Rather,  the 
Department  is  responding  to  requests  to 
better  commvmicate  mu(£  needed 
guidance  on  this  subject. 

P.  Wait  for  Transition  of  Administration 

Comment:  One  respondent  requested 
that  ETA  not  issue  the  GAL  in  final 
until  the  transfer  of  administration  is 
complete. 

Response:  Final  guidance  has  been 
too  long  in  coming.  State  grantees  and 
Regiond  staff  are  in  need  of  this 
guidance  and  the  Department  is 
proceeding  as  planned. 

V.  General  Administration  Letter 

The  final  GAL  contains  other 
technical  corrections  to  the  proposed 
GAL  that  do  not  alter  its  substance. 

The  final  GAL  is  printed  below. 

Signed  at  Washington,  DC,  on  December 
15, 1993. 

Doug  Row, 

Assistant  Secretary  of  Labor  for  Employment 
and  Training. 

Directive:  General  Administration  Letter  No. 
5-04 

To:  All  State  Employment  Semirity  Agencies 
From:  Barbara  Ann  Farmer,  Administrator  for 
Regional  Management 

Subject:  Acquisition,  Use,  and  Disposition  of 
SESA  Real  Property 

1.  Purpose.  To  provide  policy  guidance, 
interpretations  of  existing  regulations  and 
other  requirements  applicable  to  the 
acquisition,  use,  and  disposition  of  real 
property  acquir^  or  amortized  with  funds 
provided  under  section  903  of  the  Social 
Security  Act  (Reed  Act),  title  HI  of  the  Social 
Security  Act,  or  the  Wagner-Peyser  Act 
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5.  Background. 

6.  Applicable  Requirements. 

7.  Acquisition  of  SESA  Real  Property. 

a.  Ri^  Act  Funds. 
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(2)  Appropriation. 

b.  UI  and  ES  Grant  Funds. 

(1)  Total  Spending  Limitation. 

(a)  Maintenance  A  operation. 
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(d)  Cash  purchaw. 

(e)  Reed  Act  amortization. 
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8.  Use  of  SESA  Real  Property. 

a.  Reduction  in  Utilization. 

b.  Comparison  with  41  CFR  Part  29-70. 

c.  Income. 

9.  Disposition  of  SESA  Real  Property. 

a.  Allocation  of  Proceeds. 

b.  Equity. 

c.  Disposition  Instructions. 

(1)  General. 

(2)  Options. 

(a)  Retain  title. 

(b)  Replacement 

(c)  Sale. 

(d)  Transfer  title  to  DOL. 

(3)  DOL  action. 

(4)  Appraisal  and  other  instructions. 
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(a)  DOL  disposition  instructions. 
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(d)  Location. 

(e)  Retention  period. 
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Use  of  proceeds  remaining  after 

replacement 

(h)  Amortization  acceleration. 

(i)  Capital  improvements. 

(j)  Property  records. 

e.  Deposit  and  Subsequent  Use  of  Cash 
Proceeds. 

(1)  Reed  Act  Funds. 

(2)  UI  and  ES  Grant  Funds. 
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Appendix 
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Example  2 — Replacement  involving 

combined  ASAT  funds  and  excess  equity 
'  fiom  property  to  be  disposed  of. 
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Example  3 — ^Reduced  utillzatioii. 

Example  4 — Calculation  of  Federal  share  in 
the  original  acquisition  cost  plus 
improvements  of  real  property  currently 
in  program  use. 

3.  References.  Sections  302(a)  and  003(c)(2) 
(Reed  Act)  of  the  Social  Securi^  Act,  42 
U.S.C  502(a)  and  1103(cH2):  29  U.S.C  49  et 
seq:  section  303(a)(4).  42  U.S.C  S03(aK4): 
section  3304(a)(3).  26  U.S.C  3304(a)(3);  20 
CFR  part  652;  29  CFR  part  97;  41 CFR  part 
29-70;  sections  3301-3040,  Part  IV,  ES 
Manu^;  0MB  Circular  No.  A-87  (46  FR 
9548-9554,  Jan.  28, 1981);  Unemployment 
Insurance  (UI)  Program  and  Bud^  Plan 
(PBP)  for  FYs  1989, 1990, 1991,  and  1992; 
UIPL 12-91  (56  FR  29719-29723)  and  FM 
108-86. 

4.  Definitions. 

a.  UI  and  ES  Grant  Funds.  Grant  funds 
provided  to  States  under  title  III  of  the  Social 
Security  Act  for  administration  of  State 
unemployment  insurance  (UI)  programs  and 
the  Wagner-Peyser  Act  for  administration  of 
State  employment  service  (ES)  programs. 

Note:  The  ES  Manual  refers  to  UI  and  ES 
grant  funds  as  granted  funds.  The  UI  and  ES 
programs  are  collectively  known  as  the 
employment  security  prograirL 

b.  Administrative,  Staff,  and  Technical 
(AS&T)  funds.  Funds  provided  in  a  single 
award  prior  to  1983  under  the  authority  of 
both  acts  for  the  use  of  both  the  UI  and  ES 
programs  which  caimot  be  specifically 
identified  with  either  program,  without 
disproportionate  effort,  are  hereinafter 
referred  to  as  AS&T  funds. 

c.  Contributions/Participation. 
Contributions  to  or  participation  in  the 
acquisition  cost  of  real  property  by  a  grant, 
Re^  Act  funds,  or  other  source  is  the 
amount  provided  by  each  source  to  acquire . 
or  make  capital  improvements  to  real 
property,  ^ch  such  contribution  or 
participation  is  deemed  to  be  a  share  (see  29 
CFR  97.3  for  definition)  and  is  exprewed  as 
a  percentage  of  the  acquisition  cost  of  the 
property  and  its  improvements. 

d.  Adjusted  Contributions.  Contributions  as 
defined  in  Section  4.C.  above  plus  (or  minus) 
amounts  provided  by  (or  paid  to)  c^er 
sources  of  funds,  by  amortization  or 
otherwise,  to  pay  off  or  replace  such 
contributions  (see  Section  7.b.(5)). 

e.  Equity  or  Share.  The  terms  equity,  DOL 
equity.  Reed  Act  equity,  share,  DOL  share 
and  Reed  Act  share  are  used  v^th  the 
following  meanings  throughout  this  General 
Administration  Letter  (G/^): 

(i)  Equity  means  the  net  ^ue  of  an  interest 
in  property  (value  after  all  obligations  are 
paid  off); 

(ii)  Share  means  the  contribution  to  the 
acquisition  cost  attributed  to  each  source  of 
funds,  expressed  as  a  percentage; 

(iii)  DOL  equity  means  the  ri^t  of  the  U.S. 
Department  of  Labor  (DOL),  as  the  grantor 
agency,  to  a  share  of  the  fair  marirat  value  of 
State-owned  real  property  when  it  ceases  to 
be  used  for  UI  an^or  ES  purposes.  The  value 
of  DOL’s  equity  interest  is  ba^  on  the 
adjusted  contributions  of  UI  and  ES  grant 
funds,  including  AS&T  funds,  to  the 
acquisition  cost  of  the  property  and  any 
capital  improvements  that  materially 
increase  t^  vahie  or  useful  life  of 


property  (see  Section  7.b.(5)).  This  definition 
is  consistent  with  the  meaning  of  equity  in 
OMB  Circular  No.  A-87  and  U  the  basis  for 
the  Federal  compensation  formula  in  29  CFR 
97.31(c).  In  certain  situations  involving 
capitd  improvements,  the  DOL  equity  and 
shiue  may  be  adjusted  based  on  the  fair 
market  v^ue  of  the  property  at  the  time  the 
capital  improvement  is  made  (see  Section 
7.b.(8));  and 

(iv)  Reed  Act  equity  means  the  equity 
atMbutable  to  the  State’s  unemployment 
fund's  share  of  the  fair  market  i^ue  of  real 
property  when  it  is  no  longer  to  be  used  for 
employment  security  purposes.  Such  equity 
is  iMsed  on  the  adjusted  contributions  of 
Reed  Act  funds  (see  Section  7.b.(5))  to  the 
acquisition  cost  of  the  property  and  any 
capital  improvements. 

f.  Proceeds.  The  net  dollar  value  received 
or  due  from  the  disposition  of  real  property, 
as  provided  in  29  97.3(c)  (1)  and  (2). 

Since  29  CFR  97.31(c)  uses  proems  to  refer 
to  both  cash  and  non-cash  proceeds, 
proceeds,  for  purposes  of  this  GAL,  means 
the  net  dollar  value  of  all  cash  and  non-cash 
proceeds.  Cash  proceeds,  for  purposes  of  this 
GAL,  means  the  net  proceeds  expressed  in 
dollars,  as  provided  in  29  CFR  97.31(c)(2). 

5.  Background.  In  1986,  the  Employment 
and  Training  Administration  (ETA)  issued 
FM  108-86  to  provide  guidance  to  ETA 
Regional  Offices  on  the  acquisition,  use,  and 
disposition  of  State  Employment  Security 
Agency  (SESA)  real  property,  with  emphasis 
on  the  use  and  amortization  of  Reed  Act 
funds.*  The  Regional  Offices  were  asked  to 
furnish  information  copies  of  the  FM  to  the 
SESAs.  FM  106-86  did  not  establish  new 
requirements;  but  rather,  restated  existing 
requirements  contained  in  statutes,  the  ^ 
Manual,  41  CFR  part  29-70  and  OMB 
Circular  A-87.  as  well  as  agency  policies  that 
evolved  over  time. 

At  the  time  the  FM  was  issued,  ETA  prior 
approval  was  required  for  the  use  of  UI  grant 
funds  to  acquire  real  property,  but  not  fw  the 
use  of  Wagner-Peyser  (ES)  funds  for  this 
purpose.  Mor  approval  authority  with  regard 
to  ^  funds  was  delegated  to  the  States  in  20 
CFR  652.8  (48  FR  50665,  Nov.  2, 1983).  ETA 
delegated  its  prior  approval  authority  for  the 
use  of  UI  grant  funds  to  acquire  equipment 
and  other  capital  expenditures  to  the  State 
Administrators  in  the  FY  1989  Program  and 
Budget  Plan  (PBP)  (ET  Handbook  336,  Sth 
Edition,  Par.  VI.C2.d.).  The  same  delegation 
appeared  in  the  FY  1990  PBP  (ET  Handbook 
336, 6th  Edition,  Par.  Vl.C2.d.).  The 
delegation  in  the  FY  1991  and  FY  1992  PBPs 
(ET  Handbook  336,  7th  and  8th  Editions,  Par. 
VI.Q2.d.)  covers  only  equipment 
acquisitions. 

In  1988,  DOL  and  23  other  Federal 
agencies  adopted  the  "common  rule"  (53  FR 
8034-8103)  containing  uniform 
administrative  requirements  for  State,  local, 
and  Indian  tribal  government  grantees.  For 
DOL  grant  programs,  the  "conunon  rule"  is 
codified  at  29  CFR  part  97.  These  regulations 
superseded  41  CFR  part  29-70.  SESAs  agreed 
to  apply  29  CFR  part  97  to  real  property 
acquired  prior  to  the  effective  date  of  97 


>  See  Section  7.a.(l)  for  additional  infonnation  on 
the  uae  of  Reed  Act  hinds. 


through  assurances  in  the  FY  1989  ES 
Reimbursable  Grant  agreement  and  the  FY 
1990  and  FY  1991  UI  PBPs.  The  adoption  of 
29  CFR  part  97  and  the  PBP  changes 
rendered  FM  108-86  and  previous 
delegations  of  prior  approval  obsolete. 

In  1989,  DOL’s  Office  of  Inspector  General 
(OIG)  reviewed  DOL  equity  in  SESA  real 
property.  OIG  found  instances  of  inadequate 
State  property  records  and  instances  where 
States  had  reduced  or  terminated 
employment  security  use  of  real  property 
wiuout  compensating  DOL  for  its  equity 
where  the  property  had  been  acquir^  or 
amortized  with  UI  and/or  ES  grant  funds,  or 
the  State’s  unemployment  fond  fOT  the  Reed 
Act  equity  where  the  property  had  an 
unamortized  balance  of  Reed  Act  funds. 

This  GAL  updates  previous  ETA  policies 
and  guidance  on  the  subject  of  real  property 
acquired  by  States  using  UI  and  ES  grant 
funds.  Since  the  use  of  Reed  Act  funds  to 
acquire  real  property  is  an  integral  part  of  the 
subject,  Reed  Act  requirements  are  also  dealt 
with  at  length.  An  appendix  at  the  end  of  the 
GAL  provides  four  illustrations  showing  how 
to  calculate  DOL,  Reed  Act,  and  other  equity 
in  real  property  being  disposed  of  or  replac^ 
by  other  property,  or  where  there  is  a 
significant  reduction  in  UI  (or  ES)  use. 

6.  Applicable  Requirements.  The 
acquisition,  use.  disposition,  and 
amortization  of  real  property  acquired  with 
UI  and/or  ES  grant  Kinds  are  subject  to: 

(i)  DOL  regulations  at  29  CFR  part  97, 
which  contain  administrative  requirements 
applicable  to  grants  to  State  governments; 

(ii)  OMB  Circular  No.  A-87.  which 
contains  uniform  Federal  allowable  cost 
standards  applicable  to  grants  to  State 
governments;  and 

(iii)  This  GAL,  which  contains 
interpretations  of  these  requirements. 

The  preceding  requirements  provide  that  if 
real  property  is  acquirei;)  or  amortized  with 
UI  and/or  ES  grant  funds,  the  State  must 
comply  with  the  real  property  and 
procurement  regulations  at  29  CFR  97.31  and 
97.36,  respectively. 

The  acquisition,  use,  and  amortization  of 
real  property  acquired  with  Reed  Act  funds 
are  subject  to  section  903(c)(2)  of  the  Social 
Security  Act  and  sections  3001-3040,  Part  IV, 
ES  Manual  and  not  subject  ta29  CFR  part  97. 
Dispositions  of  real  property  acquired  with 
Reed  Act  funds  shall  be  conducted  in 
accordance  with  this  GAL. 

Where  both  Reed  Act  funds  have  been  used 
to  acquire  real  property  and  UI  and/or  ES 
grant  funds  have  been  used  to  acquire  or 
amortize  real  property,  the  appropriate  set  of 
requirements  are  applicable  to  the  adjusted 
contributions  of  each  fond  source. 

Regardless  of  the  sources  of  funds  used  to 
acquire  or  improve  real  property.  States  are 
expected  to  exercise  good  business  judgment 
in  discharging  their  procurement  and 
property  management  responsibilities.  When 
real  property  is  no  longer  suitable  for 
employment  security  purposes,  it  should  be 
sold,  refurbished  or  exchanged  for  space  of 
suitable  size  and  quality. 

7.  Acquisition  of  SESA  Real  Property. 

a.  Re^  Act  Funds. 

(1)  General.  Reed  Act  funds  are  funds 
transferred  to  the  accounts  of  the  States  in 
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the  Unemployment  Trust  Fund  (UTF) 
pursuant  to  section  903  of  the  S^ial  Security 
Act  Under  section  903(c)(2)  of  the  Act,  a 
State  legislature  may  appropriate  Reed  Act 
funds  for  employment  security 
administration  expenses  including  acquiring 
real  property  for  employment  security 
purposes  (Sm  Section  3020,  Pt  IV.  ES 
Manual).  When  used  in  conjimction  with  the 
amortization  arrangements  described  in 
Section  7.b.(5)  below,  Reed  Act  funds  act  as 
revolving  funds  that  may  be  used  to  acquire 
SESA  red  property. 

(2)  Appropriation.  Reed  Act  funds  used  to 
acquire  real  property  must  be  appropriated 
by  the  State’s  le^slature.  The  State 
appropriation  act  must  satisfy  the 
r^uirements  of  section  903(c)(2)  of  the 
Social  Security  Act,  Sections  3001-3040,  Part 
IV,  ES  Manual,  and  UIPL 12-91,  which 
supersedes  parts  of  the  ES  Manual  and 
contains  current  recommended  draft 
language  for  Reed  Act  appropriations.  The 
designation  "Reed  Act  mnds"  refers  to  funds 
transferred  to  the  State  pursuant  to  section 
903(a)  including  previously  amortized  Reed 
Act  hinds,  and  amounts  restored  to  Reed  Act 
status,  pursuant  to  paragraph  (c)(3)  of  section 
903.  Other  funds  in  a  State’s  UlT  account, 
are  not  available  for  appropriation.  No  DOL 
approval  is  needed  for  the  appropriation  and 
use  of  Reed  Act  funds.  Also  see  Sections 
9.d.(l)  (replacement  of  Reed  Act  real 
property)  and  9.e.(l). 

b.  UJ  and  ES  Grant  Funds. 

(1)  Total  Spending  Limitation.  Under  the 
space  costs  provision  of  0MB  Circular  No. 
A-87  (Attacmnent  B,  Para.  C.2.),  the  annual 
amoimt  that  may  be  charged  to  UI  or  eS  grant 
funds  for  occupying  a  publicly-  or  privately- 
owned  building  may  not  exceed  the  annual 
rental  cost  of  comparable  space  and  facilities 
in  a  priva(ely-owned  building  in  the  same 
locality.  This  limitation  applies  to  any  one  or 
combination  of  the  following: 

(a)  Maintenance  and  operation  costs.  Costs 
of  maintenance  and  operations  not  otherwise 
included  in  rental  or  other  charges  for  space 
and  allowable  under  0MB  Circular  A-87, 
Attachment  B,  Para.  C2.b. 

(b)  Rearrangements  and  alterations/Capital 
improvements.  Costs  of  rearrangements  and 
alterations  required  speciftcally  for  UI  and/or 
ES  purposes  or  which  materially  increase  the 
value  or  useful  life  of  property: 

(c)  Rental  rate  systems.  Costs  of  space 
newly  occupied  in  publicly-owned  buildings 
on  or  after  October  1, 1980,  under  rental  rate 
or  equivalent  systems  (see  paragraph  (3) 
below); 

(d)  Cash  purchase.  Payments  for  the  cash 
purchase  of  real  property  exclusive  of 
interest  (capital  expenditure  provision  of 
0MB  Circular  No.  A-87,  Attachment  B,  Para. 
C3.); 

(e)  Reed  Act  amortization.  Repayments 
(amortization)  of  Reed  Act  funds  used  to 
acquire  real  property  as  authorized  under  20 
CFR  652.8(d)(7)  and  the  PBP  (1992  PBP,  Para. 
VI.Q2.C.)  (see  paragraph  (5)  below); 

(f)  Amortization  of  other  funds:  Repayment 
of  other  non-Federal  funds,  exclusive  of 
interest,  used  to  acquire  real  property,  such 
as  the  amortization  of  the  principal  portion 


of  State  bonds  or  of  other  funds  borrowed 
from  public  or  private  sources;  a 

(g)  lease-purchase.  Allowable  costs  under 
lease-purchase,  lease  with  option  to 
purchase,  or  other  commercial  capital  lease 
arrangements  which  create  a  material  equity 
in  rem  property;  a  and 

(h)  Depreciation  or  use  allowance. 
Depreciation  or  use  allowance  for  space 
occupied  in  publicly-owned  buildings  (see 
para^ph  (6)  below).« 

(2)  Allocation  of  Charges  Between  UI  and 
ES.  The  amount  of  UI  and  ES  grant  funds 
used  in  any  fiscal  year  for  the  acquisition  or 
amortization  of  a  particular  unit  of  real 
property  shall  be  proportionate  to  the  \ise  of 
th^roperty  by  each  program. 

Changes  in  &e  proportion  of  UI  and/or  ES 
use  from  one  period  to  the  next  shall  be 
reflected  in  the  allocation  of  space  charges. 
Where  individuals  work  on  more  than  one 
program,  the  related  space  charges  shall  be 
allocated  to  the  benefitting  programs  in 
proportion  to  use.  For  example,  personnel 
activity  distributions,  such  as  those  produced 
by  the  FARS  time  distribution  subsystem, 
may  be  used  as  the  basis  for  allocation. 

(3)  Rental  Rate  or  Equivalent  Systems. 
Rental  rate  or  equivalent  systems  referred  to 
in  Section  C2.a.,  Attachment  B  of  OMB 
Qrcular  No.  A-87  are  mechanisms  for 
allocating  actual,  allowable  occupancy  costs 
of  publicly-owned  real  property  acquired 
after  October  1, 1980  among  the  occupants. 
Allowable  costs  include  operation  and 
maintenance  costs,  interest,  and  depreciation 
based  on  the  useful  life  of  the  buildings  and/ 
or  other  improvements. 

DOL  acquires  no  equity  from  the  use  of  UI 
and  or  ES  grant  funds  for  depreciation  or  use 
allowance  that  are  charged  over  the  physical 
life  of  a  property  (usually  50  years  for  new 
commercial  properties).  It  is  DOL’s  position 
that  a  “rental  rate  or  equivalent  system’’  may 
include  amortization  of  principal  and  interest 
associated  with  an  acquisition — ^provided  the 
total  amount  charged  under  the  rental  rate  or 
equivalent  system  does  not  exceed  the  total 
spending  limitation  in  OMB  Circular, 
Attachment  B,  Para.  C.2. 

However,  DOL  acquires  an  equity  in 
property  (see  Section  7.b.(6)  in  the  GAL)  to 
the  extent  that  amortization  of  acquisition 
costs,  including  principal  and  interest,  are 
charged  as  part  of  a  rental  rate  or  equivalent 
system. 

(4)  Acquisitions  by  Cash  Purchase.  Because 
of  the  total  expenditure  limitation  in  (1). 
States  will  normally  be  unable  to  use  UI  and 
ES  grant  funds  for  cash  purchases  of  land  and 
buildings. 

(5)  Amortization.  States  may  acquire  real 
property  with  Reed  Act  or  other  non-Federal 
funds  imder  arrangements  in  which  the 
original  fund  source  used  to  purchase  the 
property  is  amortized  (or  repaid)  with  UI 
and/or  ES  grant  funds.  A  Reed  Act 
amortization  arrangement  is  a  repayment 
arrangement  in  which  a  S8iSA.  instead  of 


^Except  as  prov^ed  in  paragraph  (2),  interest  and 
other  finmdng  costs  are'  tuiallowable  costs  (Para. 
D.7.,  Attachment  B,  OMB  Circular  A-87). 
s  Sea  footnote  2. 

4  Allorrable  depreciation  and  use  allowance  costs 
are  described  at  length  in  Para.  11  of  OMB  Circular 
A-87,  Attachmoit  B. 


paying  bondholders  or  other  creditors,  makes 
p^omc  payments  of  UI  and/or  ES  grant 
funds  to  the  State’s  account  in  the 
Unemployment  Trust  Fund  (UTF).  Interest 
costs  incurred  under  real  property 
amortization  arrangements  are  unallowable 
except  under  certain  rental  rate  or  equivalent 
systems  (see  paragraph  (3)  above). 

UI  and  ES  granted  funds  may  not  be  used 
to  amortize  real  property  whose  costs  are 
charged  to  grant  programs  under  an  OMB 
Circular  No.  A-87  rental  rate  system  (see 
paragraph  (3)  above). 

Amortization  payments  shall  be  reflected 
on  the  State’s  books  as  adjustments  to  the 
original  contributions  to  the  cost  of  the 
property.  Each  payment  reduces  the  book 
balance  of  contributions  by  Reed  Act  or  other 
non-Federal  funds  and  correspondingly 
increases  contributioiu  by  UI  and  ES  granted 
funds;  thereby  creating  DOL’s  share  of  equity. 

Use  of  UI  and/or  ES  grant  fund  to  amortize 
Reed  Act  or  other  fund  sources  to  acquire  the 
real  property  creates  a  Federal  share  or  equity 
in  the  property  except  under  certain 
conditions  under  rental  rate  or  equivalent 
systems  (see  paragraph  (3)  above).  Since  the 
costs  charged  to  each  grant  propam  creates 
a  DOL  share  attributable  to  that  program’s 
funds,  the  DOL  share  must  be  accounted  for 
separately  for  each  program. 

In  the  amortization  of  Reed  Act  funds  %vith 
Federal  grant  funds,  equity  in  real  property 
shifts  fiom  Reed  Act  to  UI  and  ES  grant 
funds.  Once  a  Reed  Act-funded  property  is 
completely  amortized,  Reed  Act  equity  in  the 
property  no  longer  exists;  but  rather,  equity 
belonging  to  the  Federal  grantor  agency  has 
been  created. 

(6)  Depreciation.  Depreciation  (and  use 
allowances)  should  not  be  confused  with 
amortization.  Amortization,  for  purposes  of 
this  GAL,  is  the  scheduled  repayment  of  a 
debt  or  original  fund  source  used  in  the 
acquisition  of  real  property.  Depreciation  and 
use  charges  represent  the  consumption  of  an 
asset  over  time.  Depreciation  or  use 
allowance  may  not  be  charged  to  UI  and/or 
ES  grant  funds  for  real  property  whose  cost 

is  being  or  has  been  amortized  with  Federal 
funds.  If  depreciation  costs  of  property  not 
acquired  with  Federally  grant^  funds  are  to 
be  charged  to  UI  and/or  ES  grant  funds,  the 
computation  must  reflect  the  expected  useful 
life  of  the  building(s)  and  the  property’s 
acquisition  cost. 

Charges  to  UI  or  ES  grants  based  on 
scheduled  amortization  of  debt  associated 
with  original  property  acquisition  or 
subsequent  capital  improvements  is  not 
depreciation.  Rather,  such  charges  constitute 
acquisition  cost,  no  matter  how  they  are 
identified,  and  DOL  accrues  an  equity  in 
property  proportionate  to  its  share  of  the 
principd  and  interest  serviced  during  the 
amortization  period. 

No  DOL  equity  accrues  fiom  the  use  of  UI 
and/or  ES  grant  funds  for  depreciation  costs 
properly  charged  to  the  respective  grants. 

(7)  Prior  Approval  Requirements.  DOL’s 
regulation  at  20  CFR  652.8(d)(2),  issued  in 
1983,  delegated  all  DOL  prior  approval 
authority  under  OMB  Cinnilar  No.  A-87  and 
41  CFR  part  29-70  for  Wagner-Peyser  grants 
to  the  States.  A  similar  but  narrower 
delegation  of  authority,  covering  equipment 
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and  other  capital  expenditures,  was  made  to 
the  States  for  UI  activities  in  the  FY 1989  and 
FY 1990 IJI  Program  and  Budget  Plan  (PBP). 

Both  the  1969  and  1990  UI  PBP  and 
Wagner-Peyser  regulations  authorized  the  use 
of  UI  and  ^  grant  funds  for  Reed  Act 
amortization  Wt  did  not  requir^rior  DOL 
approval  of  such  expenditures.  Tnese 
provisions  only  applied  to  Federal  actions 
designated  as  prim  approvals  and  not  to 
Federal  acdons  designated  as  disposition 
instructions.  _ 

On  October  1. 1988, 41  CFR  part  29-70  was 
replaced  by  die  ‘common  rule*  (codified  for 

DOL  at  29  CFR  pert  97)  for  grants  to  _ 

governmental  entities.  As  specified  at  29  CFR 
97.5,  the  'ccHnmon  rule*  superseded  existing 
regulations  and  other  issuances  that  were 
inconsistent  with  its  provisions.  As  a  result, 
the  1983  delegation  of  prior  approval 
authority  for  Wagner-Peyser  activities  was 
superseded  as  of  October  1, 1988.  An 
acquisition  of  real  property  after  September 
30, 1988,  currently  being  amortized  or  to  be 
amortized  with  F^erally  granted  funds 
which  did  not  receive  the  prior  approval  of 
DOL,  should  be  brought  to  the  attention  of 
the  appropriate  DOL  Regional  Office  for 
appro^  of  continued  amortization 
arrangements. 

Requests  for  DOL  prior  approval  for  the  use 
of  UI  and/or  ES  funds  for  the  acquisition  or 
amortization  of  real  projMrty  shall  be 
accompanied  by  an  acknowledgement  that 
there  will  be  DOL  equity  in  the  property  to 
the  extent  that  UI  and/or  ES  funds  are  used 
for  its  acquisition  or  amortization.  If  the  need 
for  the  property  for  UI  and/or  ES  purposes 
ceases  or  is  significantly  and  permanently 
reduced,  the  State  also  acknowledges  that  it 
will  request  DOL  disposition  instructions  in 
accordance  with  29  CFR  97.3(c).  The  , 
acknowledgement  shall  be  signed  by  a  State' 
official(s)  with  the  authority  to  legally 
commit  ^e  State  with  regari  to  the  contents 
of  the  acknowledgment. 

(8)  Capital  Improvements.  For  any  capital 
improvement  that  materially  increases  the 
value  or  useful  life  of  real  property  (whether 
paid  by  grant  funds  or  otherwise)  and  that 
significantly  alters  the  existing  Federal  share, 
DOL  reserves  the  right  to  require  the  grantee 
to  obtain  one  or  more  independent  appraisals 
to  determine  the  foir  market  value  at  the  time 
of  and  as  a  result  of  the  capital  improvement. 
The  foir  market  value  as  determined  by  such 
appraisals  may  be  used  to  establish  the 
revised  shares.  A  significant  alteration  of  the 
Federal  share,  for  purposes  of  this  GAL,  is 
defined  as  any  capital  improvement  where 
the  cost  of  the  improvement  would  either 
reduce  the  Federal  share  by  10%  or  more  or 
estimated  to  affect  the  current  Federal  equity 
by  $100,000  or  more. 

8.  Use  of  SES A  Real  Property. 

a.  Reduction  in  Utilization.  Reed  Act  funds 
and  UI  and  ES  granted  funds  may  be  used  for 
office  space  to  die  extent  that  it  is  used  for 
authorized  program  purposes  (See  Section 
7.h.(2)).  Therefore,  if  a  significant  and 
permanent  reduction  occurs  in  UI  utilization 
of  space  acquired  with  UI  funds,  the  State 
must  dispose  of  the  excess  space  or  replace 
it  with  property  whose  size  is  appropriate  to 
the  program’s  needs  or  take  other  appropriate 
corrective  actions  to  bring  DOL  equity. 


attributable  to  UI  grants,  and  UI  occupancy 
into  balance  (See  section  9.C.,  Disposition 
Instructions).  The  same  is  true  for  significant 
and  perpianent  reductions  in  ES  use  of  space 
acquired  with  ES  funds. 

A  SESA  must  request  disposition 
instructions  when  the  Ul-fimded  share'of  the 
cost  of  real  property  simificantiy  and 
permanently  exceeds  the  UI  share  of  the 
property’s  utilization,  regardless  of  whether 
the  SESA  plans  to  use  the  excess  space  for 
ES  fw  non-employment  security  activities. 
THe  same  is  true  for  excess  ES-funded  space 
used  for  UI  or  for  non-employment  security 
purposes.  Equity  shares  attributable  to  Reed 
Act  or  ASftT  funds  may  be  used  for 
employment  security  purposes  without 
regard  to  UI  and  ES  distinctions.  A  State  is 
not  required  to  request  disposition 
instructions  if  the  reduction  of  UI  (or  ES)  use 
is  offset  by  a  corresponding  increase  in  ES  (or 
UI)  use  and  the  shift  in  use  involves  space 
which  was  either  acquired  with  Reed  Act 
funds  which  have  not  been  amortized  with 
UI  or  ES  funds  or  acquired  before  1983  with 
AS&T  funds. 

If,  however,  the  proceeds  from  the 
disposition  of  such  property  is  to  be  used  to 
obtain  replacement  property,  the  State  must 
declare,  at  the  time  of  replacement,  how  the 
equity  attributable  to  A^T  funds  is  to  be 
apportioned  between  the  two  programs. 

b.  Comparison  with  41  CFR  part  29-70. 
Under  41  CFR  2^70.215-2(b)  and  the  first 
paragraph  of  41  CFR  29-70.215-2(c),  DOL 
could  permit  SESA  grant-funded  real 
property  to  be  used  for  non-employment 
security  purposes  without  compensation. 
Since  this  option  is  not  available  under  29 
CFR  part  97,  all  real  property  acquired  with 
UI  and/or  ES  funds,  including  property 
acquired  before  the  effective  date  of  29  CFR 
part  97,  should  be  used  and  disposed  of  in 
accordance  with  97.31  (b)  and  (c).  Clauses  to 
this  efiect  were  inserted  into  the  UI  PBP  ahd 
the  ES  Reimbursable  Grant  Agreements. 
SESAs  should  review  the  use  of  ail  grant- 
funded  real  property  to  determine  what 
properties,  if  any,  are  not  being  used  in 
accordance  with  29  CFR  part  97  and  to 
request  disposition  instructions  where 
appropriate. 

c.  Income.  There  are  no  limitations  on  the 
amount  of  rent  that  can  be  charged 
commercial  tenants  occupying  excess  SESA 
space.  The  State,  however,  must  exhibit 
sound  judgment  in  its  decisions  to  rent  to  the 
commercial  market.  If  the  excess  space  is 
used  by  other  Federally-supported  programs, 
the  costs  the  other  Federally-supported 
programs  may  charge  to  their  grants  is 
limited  to  those  allowed  by  the  applicable 
cost  principles.  For  example,  if  the  space  is 
used  by  the  State  in  administering  a  grant 
that  is  subject  to  OMB  Circular  No.  A-87, 
then  Attachment  B.  Para.  C2.a.  (Rental  Cost) 
of  that  Circular  is  applicable.  If  the  space  is 
used  for  the  )TPA  program,  the  )TPA  cost 
principles  determined  by  the  Governor 
pursuant  to  20  CFR  627.435  are  applicable. 

Rental  income  must  be  alloc&ted  among  the 
fund  sources  used  to  acquire  the  rented 
property  in  proportion  with  the  original  fund 
sources’  adjusted  participation  in  the 
property’s  acquisition  cost.  Rental  income 
allocable  to  Reed  Act  funds  must  be 


imirediately  deposited  in  the  State’s  UTF 
accoimt  Rental  income  allocable  to  UI  and/ 
or  ES  grant  funds  shall  be  used  as  provided 
at  29  CFR  97.25(g)(2). 

9.  Disposition  of  SESA  Real  Property. 

a.  Allocation  of  Proceeds.  When  real 
property  acquired  or  amortized  with  UI  and/ 
or  ^  granted  funds  ceases  to  be  used  for  its 
respective  program  purposes,  it  must  be  sold, 
exchanged  for  replacement  property,  or 
otherwise  disposed  of  as  directed  by  DOL 
disposition  instructions  issued  in  accordance 
with  29  CFR  97.31(c).  Under  $  97.31(c),  each 
grant  fund  source’s  share  of  the  proceeds 
from  the  sale  or  other  disposition  of  the 
property  is  determined  on  the  basis  of  its 
proportional  participation  in  the  cost  of  the 
property.  Comparable  treatment  is  accorded 
the  Reed  Act  share  of  the  proceeds  (See 
section  7.b.(5)  on  adjusting  contributions  to 
cost). 

If  the  real  property  includes  a  building  that 
was  constructed  pursuant  to  an  arrangement 
under  which  the  land  was  provided  without 
charge  to  grant  funds,  the  fair  market  value 
of  the  land  at  the  time  of  contribution  will 
be  considered  a  contribution  toward  the  total 
cost  of  the  real  property  s  for  purposes  of 
determining  the  respective  shares  in  the 
property,  unless  there  is  clear  written 
evidence  of  agreement  between  DOL  and  the 
State  that  the  land  or  structure  is  not 
intended  to  be  included  in  any  settlement  of 
equities  at  such  time  as  the  real  property 
ceases  to  be  used  for  applicable  grant 
purposes. 

b.  Equity.  DOL  equity  in  State-owned  real 
property  is  created  through  the  use  of  Federal 
grant  funds  to  acquire  real  property  or  under 
DOL-approved  amortization  arrangements. 
OMB  Circular  No.  A-87  requires  grantees 
(States)  to  reimburse  the  Federal  government 
for  its  equity  interests  when  capital  assets 
acquired  with  Federally  granted  funds  cease 
to  be  used  for  the  programs  for  which  they 
were  acquired.  In  DOL  programs,  such 
reimbursement  is  accomplished  with  the 
disposition  procedures  of  29  CFR  97.31(c). 

ftior  to  the  issuance  of  OMB  Circular  No. 
A-87  in  1968,  DOL  would  approve  an 
amortization  arrangement  only  if  the  State 
assured  that  the  SESA  could  occupy  that 
space  or  space  of  equivalent  quality  and 
quantity  ’’rent  free”  when  ai^ortization  was. 
completed,  paying  only  for  operation  and 
maintenance  costs.  Siqge  the  Circular  did  not 
authorize  continued  use  of  the  rent-free  space 
requirement,  DOL  stopped  using  such  an 
assurance  and  now  relies  exclusively  on  29 
CFR  97.31(c)  to  protect  its  equity  interests  in 
SESA  real  property. 

c.  Disposition  Instructions. 

(1)  General.  When  SESA  real  property  is  no 
longer  needed  for  the  originally  authorized 
purposes  and  Federal  grant  funds  have  been 
used  toward  the  acquisition  costs  of  the 
property,  the  grantee  must  request 

disposition  instructions  firom  the  DOL _ 

Regional  Office  in  accordance  with  29  CFR 
97.31(c).  This  requirement  includes 
situations  where  there  is  a  significant  and 


s  29  CFR  97.3  defines  real  property  as  "land, 
including  land  improvements,  structures  and 
appurtenances  thereto,  excluding  movable 
machinery  and  equipment” 
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pennanent  reduction  in  UI  or  BS  utilization 
of  the  property.  The  request  for  disposition 
instru^ons  s^uld  be  made  as  soon  as  it  is 
determined  that  a  reduction  of  program  use 
is  expected.  If  a  reduction  was  not 
anticipated,  the  request  for  disposition 
Instructions  must  Iw  made  within  a 
reasonable  time  after  the  need  for  the 
property  ends.  The  request  should  include 
foctors  and  conditions  to  be  reflected  in  the 
DOL  disposition  instructions,  such  as 
planned  leasing  of  the  property  pending  its 
sale  by  the  State.  Since  the  29  CFH  97.31(c) 
requirement  only  applies  to  property 
acquired  with  grant  ^ds,  disposition 
instructions  are  not  required  for  Reed  Act 
equity  in  SESA  real  property. 

(2)  Options.  In  response  to  a  request  for 
disposition  instructions,  the  DOL  Regional 
Office  may  direct  the  State  to; 

(a)  Retain  title  to  the  property  and 
compensate  DOL  fm  its  equity,  in  accordancr 
with  29  CFR  97.31(c)(1); 

(b)  Replace  the  property  with  other 
property,  using  the  proceeds  from  the 
disposition  of  the  vacated  property  •  as  an 
offset  to  the  cost  of  the  replacement  property, 
In  accordance  with  29  Cni  97.31(cKl)>  with 
respective  equities  transferred  to  the 
replacement  property; 

(c)  Sell  the  property  and  compensate  DOL 
for  its  equity  fo  accordance  with  29  CFR 
g7.31(c)(2);  or 

(d)  Transfer  the  property  to  DOL  or  its 
designee,  in  which  case  t^  State  will  be  paid 
by  DOL  to  compensate  it  for  any  State  equity 
in  the  property  in  accordance  with  29  Cre 
97.31(c)(3). 

(3)  DOL  Action.  DOL,  generally,  will  honor 
a  State’s  request  for  any  of  the  fi^  three 
options  in  the  previous  section  as  long  as 
DOL  is  adequately  compensated  for  its 
equity.  Non-compliance  with  the 
requirement  to  request  disposition 
instructions  when  SESA  real  property  ceases 
to  be  needed  for  UI  (»  ES  purposes  will  result 
in  a  disallowance,  as  pro\dded  in  29  CFR 
97.43.  DOL  may  issue  a  Finding  and 
Determination,  establish  a  debt,  and/or 
pursue  other  actions  as  appropriate. 

(4)  Appraisal  and  Other  Instructions.  In 
addition  to  directing  the  grantee  to  use  one 
of  the  29  CFR  97.31(c)  disposition  options, 
DOL  instructions  may  require  certain  other 
actions.  As  provided  in  29  CFR  97.31(c)(2), 
if  the  property  is  to  be  sold,  the  State  is 
requii^  to  use  procedures  that  provide  for 
competition  to  the  extent  practicable  and 
which  will  result  in  the  h^est  possible 
return.  DOL  will  permit  actual  and 
reasonable  selling  and  fix-up  expenses  to  be 
deducted  from  the  proceeds.  If  a  method 
other  than  sale  is  to  be  used  to  dispore  of  the 
property,  DOL  will  require  the  use  of 
appropriate  procediuos  to  establish  its 
current  fair  market  value. 

Accordingly,  DOL  disposition  instructions 
may  require  the  grantee  to  obtain  one  or  more 
independent  appraisals  of  the  property, 
rega^less  of  the  disposition  option  requested 
by  the  State  or  chosen  by  DOL,  and  may  also 


•  Disposition  proceeds  may  indude  cash  received 
from  the  sale  of  property  or  foe  market  value  of 
property  retained  by  foe  grantee  but  no  longer  used 
for  authorized  purposes. 


require  independent  apinaisal  of  the  fiiir 
maricet  value  of  any  contribution  to  the 
original  acquisition  cost  of  the  property.  DOL 
may  also  require  the  grantee  to  obtain  DOL 
approval  of  the  appraiser  selected  and/or  the 
contract  for  appraireL  Additionally,  DOL 
may  obtain  its  own  appraisal  of  the  property 
at  DOL  expense.  Appraisal  costs  incurred  by 
the  grantee  in  connection  with  a  disposition 
of  property  under  29  CFR  97.31(c)  may  be 
chaig^  to  current  UI  or  ES  grants  as 
allowable  costs  or  may  be  paid  from  the 
proceeds  generated  by  the  DOL  approved 
transaction. 

d.  Replacement 

(1)  Reed  Act.  Reed  Act  share  in  SESA  real 
property  is  the  ratio  of  the  adjusted 
contribution  of  Reed  Act  funds  to  the  original 
cost  of  the  property  to  be  disposed.  In  a 
replacement  transaction,  proceeds  from  the 
disposed  property  may  be  used  as  an  o&et 
to  the  pui^ase  price  of  replacement  property 
without  another  appropriation  of  Reed  Act 
funds  for  the  replacement  property,  provided 
that  use  of  such  funds  conforms  in  all 
respects  to  the  original  appropriation  of  Reed 
Act  funds  authcvizing  the  acquisition  of  the 
disposed  property  and  is  permissible  imder 
State  law.  In  the  interpretation  of  State  Reed 
Act  appropriations,  the  State  is  the  final 
arbiter  of  its  State  law.  Such  transactions  may 
not  result  in  a  new  obligation  of  Reed  Act 
funds. 

(2)  UI  and  ES  Grant  Funds.  A  State  may 
use  the  proceeds  from  the  disposition  of 
SESA  real  property  that  was  acquired  or 
amortized  with  UI  and/or  ES  grant  funds  as 
an  offset  to  the  purchase  price  of  replacement 
property  subject  to  the  following: 

(a)  DOL  disposition  instructions.  The 
replacement  must  be  in  accordance  with  DOL 
disposition  instructions.7  The  grantee’s 
request  to  DOL  for  disposition  instructioiu 
should  be  accompanied  by  a  plan  for  the 
disposition  of  the  property  to  be  replaced  and 
the  acquisition  of  the  replacement  property. 
The  disposition-acquisition  plan  should 
cover  the  principal  elements  of  the 
replacement,  induding  location,  projected 
cost,  projected  use  by  program  of  the 
replacement  property,  value  of  the  equity 
transferred  the  disposed  property  (by 
program),  and  a  schedule  for  all  significant 
events  in  the  move  to  the  replacement 
property.  The  plan  may  be  amended  at  the 
discretion  of  the  Department  of  Ldxir. 

(b)  Utilization  for  UI  or  ES  program 
purposes.  The  replacement  [xoperty  must 
serve  the  same  programfs)  as  the  disposed 
property.  Therefore,  only  the  portion  of  the 
proceetb  that  are  attributable  to  UI  funding 
may  be  used  for  UI  purposes  in  the 
replacement  property;  foe  same  treatment 
must  be  accused  the  ES  portion  of  foe 
proceeds.  Proceeds  attributable  to  pre-1983 
AS&T  funds  may  be  used  for  either  UI  or  ES 
purposes  provided  they  are  identified  as 
either  UI  or  ES  equity  in  foe  replacement 
property  at  the  ti^  of  repkcenrent  and 
thereafter  accounted  for  as  such. 


f  Since  foe  ‘common  rule’  treats  foe  replacement 
of  real  property  acquired  with  grant  funds  as  an 
aspect  of  disposition  (see  29  CFR  97.3t(cKl)). 
replacements  must  be  authorised  by  DOL 
disposition  instructions. 


(c)  Additional  UI  or  ES  cost.  The  unount 
of  current  or  future  UI  grant  funds  that  may 
be  used  to  acquire  ot  ammtize  replacement 
real  property  may  not  exceed  the  DOL  equity 
attributable  to  foe  UI  pmtion  of  the  cost  of 
foe  replacement  real  property  (see  section 
7.b.(2))  less  the  UI  share  of  t^  proceeds  from 
foe  disposed  property,  subject  to  foe  total 
spending  limitation  fo  sectitMi  7.b.(l)  above, 
'liie  same  treatment  must  be  accorded  costs 
charged  to  ES  grant  funds. 

(d)  Location.  The  rej^acement  property 
must  be  in  foe  same  State  as  foe  property  that 
has  been  disposed  of  but  does  not  have  to 
serve  or  be  located  in  foe  same  geographic 
locality  if  there  are  valid  program-related 
reasons  for  the  replacement  action,  such  as 
an  increased  need  for  service  in  one  area  and 
a  decreased  need  in  another,  or  because  foe 
replacement  will  reduce  foe  grantee’s  rtet 
space  costs. 

(e)  Retention  period.  'The  proceeds 
resulting  from  the  disposition  of  real 
property  should  be  immediately  used  in  foe 
acquisition  of  the  replacement  property. 
However,  DOL  will  permit  retention  of  foe 
proceeds  in  an  interest-bearing  escrow  or 
other  interest-bearing  restrict^  account  until 
foe  end  of  the  FedersJ  fiscal  year  in  whicfo 
disposition  of  foe  subject  {Roperty  occurred 
in  order  to  allow  the  State  to  complete  foe 
actions  involved  in  securing  replacement 
property.  Such  interest-bearing  accounts 
should  yield  interest  equal  to  or  greater  than 
foe  rate  required  by  31  CFR  part  205,  foe 
regulatioru  implementing  foe  Creh 
Management  Improvement  Act  (CMIA). 
Interest  earned  on  foe  proceeds  must  1m  used 
in  foe  acquisition  at  foe  replaconent 
property  and  included  as  TOL  equity.  (Note 
that  proc»eds  of  a  Reed  Act  equity  may  not 
be  handled  in  the  same  maimer.  See  section 
9.d.(l)). 

If  more  time  is  necessary,  the  State  should 
request  it  in  foe  disposition-acquisition  plan 
accompanying  foe  request  for  dispositien 
instru^ons  uong  with  foe  period  of  time  foe 
State  expects  to  retain  foe  proceeds  (see 
section  9.d.(2)(a)).  In  the  event  that 
circumstances  prevent  the  replacemeBt  to  be 
made  within  the  approved  tim  firaow,  foe 
State  may  request  an  extension  from  DCR,.  If 
foe  apiHOved  plan  is  not  being  implemented, 
then  there  is  no  replacement.  (See  section 
9.d.(2)(a)). 

(f)  Proceeds;  time  of  disposition.  Regardless 
of  foe  type  of  transacton,  DOL’s  equity  in  foe 
proceed  is  based  on  foe  property’s  lair 
market  value  in  accordance  ^fo  29  CFR 
97.31(c).  Fair  market  value  is  determined  by 
an  arm’s  length  sale  or  by  an  independent 
appraisal,  at  the  eerlier  of  the  date  the 
property  ceases  to  be  used  frR  UI  or  ES 
program  purposes  or  foe  date  cash  is  received 
for  the  propmty. 

(g)  Use  of  proceeds  after  replacement  If 
foe  property  being  replaced  is  worth  mme 
than  the  replacement,  foe  excess  cash 
proceeds  received  or  equivalent  cash  shall  be 
handled  in  accordaiKM  with  sectHm  9ui.(2). 

(h)  Amortization  acceleration.  Proceeds 
from  foe  disposition  of  SESA  real  property 
may  not  be  used  to  accelerate  the 
amortization  of  Reed  Act  or  other  fund 
source  used  to  acquire  other  real  property. 

(i)  Capital  improvements.  Proceeds  from 
foe  disposition  of  SESA  real  property  must 
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be  handled  according  to  0MB  Circular  A-87 
and  29  CFR  97.31.  They  must  be  returned  to 
the  Department  of  Labor  or  used  to  acquire 
replacement  property.  Therefore,  such 
proceeds  may  not  be  used  to  make  capital 
improvements  to  existing  properties  unless 
the  improvements  create  additional  space  to 
be  used  for  employment  security  pur^ses, 
e.g.,  additions  to  buildings. 

({)  PropeTty  records.  The  State's  property 
records  ibr  the  replacement  property  shall 
reflect  any  DOL  or  Reed  Act  equity 
transferred  from  the  prior  proiMrty  as 
contributions  to  the  cost  of,  and  consequently 
equity  in,  the  replacement  property. 

e.  Deposit  ana  Sub^uent  Use  of  Cash 
Proceeds. 

(1)  Reed  Act  Funds.  The  Reed  Act  share  of 
cash  proceeds  received  from  the  sale  or  other 
disposition  of  real  property  must 
immediately  be  deposited  in  the  State’s 
accoimt  in  &e  Unemployment  Trxist  Fund 
(section  303(a)(4)  of  the  Social  Security  Act 
and  section  3304(a)(3)  of  the  Internal 
Revenue  Code  of  1986).  In  addition,  any 
portion  of  the  Reed  Act  share  of  the  proceeds 
from  a  disposition  action  that  is  not  used  for 
replacement  property,  as  provided  in  section 
9.d.(l),  must  be  immediately  deposited  in  the 
State’s  account  in  the  Unemployment  Trust 
Fund.  As  section  7.a.(2)  states,  however,  only 
the  adjusted  contribution  of  Reed  Act  funds 
to  the  cost  of  the  property  may  be  credited 

as  Reed  Act  funds.  The  remainder  of  the 
Reed  Act  share  of  the  cash  proceeds,  if  any, 
may  not  be  credited  as  Reed  Act  funds  and 
must  be  used  solely  for  the  payment  of 
unemployment  benefits.  Failure  to 
inunediately  deposit  the  applicable  Reed  Act 
proceeds  into  the  Unemployment  Trust  Fund 
may  be  cause  for  the  Sectary  of  Labor  to 
commence  conformity/compliance 
proceedings  and  to  assess  interest  on  the 
amormt  outstanding.  , . 

(2)  UI  and  ES  Grant  Funds.  The  total  U1 
and  ES  shares  (DOL  equity)  of  the  cash 
proceeds  from  the  sale  or  other  disposition  of 
real  property  must  be  remitted  to  DOL  or 
used  to  acquire  replacement  real  property.  A 
check  payable  to  me  United  States  in  the 
amoimt  of  the  DOL  portion  of  the  cash 
proceeds  should  be  sent  to  the  Regional 
office. 

t  Disposition  of  Real  Property  With  Reed 
Act  Equity  and  No  UI  or  ES  Grant  Funds 
Equity. 

(1)  General.  Some  States  have  chosen  not 
to  use  UI  or  ES  grant  funds  to  amortize  SESA 
real  property  acquired  with  Reed  Act  or  other 
non-Federal  funds  and  used  for  UI  or  ES 
purposes.  There  is  no  DOL  equity  in  this 
property  and  it  may  be  sold  or  otherwise 
disposed  of  without  obtaining  DOL  approval 
or  DOL  disposition  instructions. 

(2)  Payment  of  Equity.  A  diversion  of  real 
property  acquir^  with  Reed  Act  funds  (and 
not  amortized)  from  employment  security 
purposes  due  to  reductions  in  UI  and/or  ES 
use  or  for  other  reasons  creates  a  liability  to 
the  State’s  imemployment  compensation 
fund.  The  amoimt  of  the  liability  created 
would  be  equal  to  the  diverted  portion’s 
share  of  the  sale  price  or  foir  market  value 
of  the  property  as  of  the  time  employment 
security  program  use  ends. 

Cash  proceeds  from  the  sale  or  other 
disposition  of  the  property  must  be 


immediately  deposited  in  the  State’s  account 
in  the  Unemployment  Trust  Fund,  subject  to 
the  restrictions  discussed  above  in  section 
9.e.(l). 

10.  Inquiries.  Address  any  questions  on 
this  GAL  to  the  Regional  Office. 

Appendix 
Example  I 

Thirty  years  ago,  $1  million  of  Reed  Act 
funds  and  $1  million  of  other  non-Federal 
funds  were  used  to  acquire  real  property  for 
employment  security  activities  in  real 
property  that  cost  $2  million.  Seventy 
percent  (70%)  of  the  Reed  Act  funds  were 
amortized  with  AS&T  funds  (pre-1983)  and 
the  specific  program  distribuUon  (ES  vs.  UI) 
of  the  amortization  payments  cannot  be 
identified.  *016  real  property  is  being  sold 
today  for  $6  million.  The  distribution  of  the 
respective  equities  would  be  based  on  the 
following  calculations; 

GAL 

Ref 

7.b.(5)  Cost  Basis/Share  of  Each  Fund  Source 
in 

4.C.  Vacated  Building  (Based  on  Adjusted 
Contributions  to  Cost) 

4.d. 

DOL  Grants  (allocable 
to  AS&T  Funds — 


70%x$l  ,000,000)  ... 
Reed  Act  ($1,000,000 

$700,000 

35.0% 

less  $700,000) . 

Other  Funds 

$300,000 

15.0% 

($2,000,000  less 
$1,000,000)  . 

$1,000,000 

50.0% 

Total  Cost . 

$2,000,000 

100% 

Equity  in  Vacated  Building  by  Fund 
Source 

DOL  equity  (share  allocable  to  UI 
and  ^  Grant  Funds — 

35%x$8.000,000) . $2,100,000 

Reed  Act  equity  (share  allocable  to 
Reed  Act  Funds — 

15%x$6,000,000) . $900,000 

Other  Funds  equity 

(50%x$6,000,000) . $3,000,000 

Total  Sale  Proceeds . $6,000,000 

Ref.  Distribution  of  the  Reed  Act  Share  of 
Sale  Proceeds 

Reed  Act  contribution  to  acquisition 

cost  of  building . $1,000,000 

7.b.(5) 

Less:  Adjusted  UI  and  ES  Grants 
contribution  to  (amortization  of) 
acquisition  cost . $700,000 

Adjusted  Reed  Act  Contribution... $300,000 
9.a. 

Reed  Act  equity  in  sale  proceeds.. .$900,000 
Less;  Adjusted  Reed  Act 
contribution  (credited  Reed  Act 
funds) . $300,000 


9.3.(1) 

Balance  of  Reed  Act  Equity  (must  be 
used  solely  for  unemployment 
benefits) . $600,000 


9.d.(l)  Note:  In  the  example  above,  only  the 
DOL  equity  ($2,100,000)  would  be 
available  to  finance  a  replacement 
building.  The  $900,000  of  Reed  Act 
equity 

9.e.(l)  must  be  deposited  in  the  State’s  UTF 
account  and  is  subject  to  the  immediate 
deposit  requirement.  Of  this  amount, 
only  the  $300,000  of  aedited  Reed  Act 
funds  may  be  used  again  for  employment 
security  administration,  including  real 
property,  with  the  proper  appropriation. 
The  $600,000  balance  produced  in  the 
last  step  may  be  used  only  for 
unemployment  benefits. 

Example  2 

Twenty  years  ago,  $1  million  of  Reed  Act 
funds  were  used  to  acquire  real  property  for 
employment  security  activities  (100%  of  total 
cost  of  the  property).  The  Reed  Act  funds 
were  fully  amortiz^  with  ES  and  UI  grant 
funds.  Fifty-five  percent  (55%)  of  the 
amortization  was  with  AS&T  fonds  (pre- 
1983)  and  the  specific  program  distribution 
(ES  vs.  UI)  of  those  amortization  payments 
caimot  be  identified.  The  remaining  45%  was 
amortized  60%  UI  and  40%  ES.  The  real 
property  is  being  sold  today  for  $6  million 
and  the  proceeds  will  be  used  for 
replacement  property.  The  replacement 
property  will  cost  $20  million  and  the 
planned  occupancy  is  30%  UI,  20%  ES,  and 
50%  other  program(s).  The  distribution  of  the 
respective  equities  would  be  based  on  the 
following  calculations; 

Ref 

7. b.(5)  Cost  Basis  of  Each  Fund  Source  in 
4.C.  Vacated  Property  (Based  on  Adjusted 

Contributions  to  Cost) 

AS&T  funds  .  $550,000  55.0% 

UI  funds  (60%  of 

45%)  .  $270,000  27.0% 

ES  funds  (40%  of 

45%)  .  $180,000  18.0% 

Total  Cost  .  $1,000,000  100% 

Equity  in  Vacated  Building  by  Fund 
Source 

DOL  equity  allocable  to  AS&T 

(55%x$6.000,000) . $3,300,000 

DOL  equity  allocable  to  UI 

(27%x$6,000,000) . $1,620,000 

DOL  equity  allocable  to  ES^ 

(1 8%x$6,000,000) . $1 ,080,000 

Total  Sale  Proceeds . $6,000,000 

Ref  • 

8. a.  Transfer  of  Proceeds  to  Replacement 

Property  by  Fund  Source 
Maximum  DOL  share/ 
equity  allocable  to 
UI  (30%  of 

$20,000,000)  .  $6,000,000  30% 

Maximum  DOL  share/ 
equity  allocable  to 
ES  (20%  of 

$20,000,000)  .  $4,000,000  20% 

In  this  example,  both  the  $1,620,000  of 
DOL  equity  allocable  to  UI  and  the 
$1,080,000  of  DOL  equity  allocable  to  ES  may 
be  transferred  to  the  replacement  property.  In 
addition,  the  $3,300,000  of  DOL  equity 
allocable  to  AS&T  may  be  transferred: 
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(1)  To  UI; 

(2)  $2,920,000  ($4,000,000  less  $14)80,000) 
to  ES  and  the  remaining  $380,000  to  Ul;  or 

(3)  any  other  combination  of  Ul  and  ES 
spedfied  by  the  State. 

After  this  initial  transfer,  the  DOL  equity 
allocable  to  AS&T  loses  its  separate  identity. 
The  remaining  $14  million  of  acquisition  cost 
must  be  financed  with  other  funds;  honraver, 
four  million  dollars  of  additional  cost  of  the 
replacement  property  may  be  amortized  vrith 
a  combination  of  UI  and  ^  funds. 

Example  3 

Twenty  years  ago.  $1  million  of  Reed  Act 
funds  were  used  to  acquire  real  property  for 
employment  security  activities  (100%  of  total 
cost  of  the  property).  The  Reed  Act  funds 
were  fully  aniOTtized  with  ES  and  UI  grant 
funds.  Fifty-five  percent  (55%)  of  the 
amortization  was  with  ASftT  funds  (pre- 
1983)  and  the  specific  program  distribution 
(ES  vs.  UI)  of  those  amortization  payments 
cannot  be  identified.  The  remaining  45%  was 
amortized  60%  UI  and  40%  ES.  A  significant 
reduction  in  the  need  fiv  employment 
security  space  in  this  property  has  occurred 
and  the  reduction  appears  permanent  The 
current  is  30%  UI,  20%  ES,  and  50%  other 
program(s)  and  the  current  foir  market  value 
is  $6  million. 

The  distribution  of  the  respective  equities 
would  be  based  on  the  following 
calculations: 

Ref. 

7.b.(5)  Cost  Basis  of  Each  Fund  Source  in 
I^perty 

4.C.  (Based  on  Adjusted  Contribution  to 
Cost) 

AS&T  funds  . $550,000  554)% 

UI  funds  (60%  of 

45%)  .  270,000  27.0% 

ES  funds  (40%  of 

45%)  .  180,000  18.0% 

Total  Cost _  1,000,000  100% 

9.a.  Skare/Equity  of  Each  Fund  Source  in 
Building  Today— Before  Utilization 
Adjustments 
DOL  equity — ^AS&T 


funds . $3,300,000  55% 

DOL  equity — UI  funds  1,620,000  27% 

DOL  equity — ES 

funds .  1,080,000  18% 


Total  .  6,000,000  100% 


8.a.  Tar^  Distribution  of  Share/Equity  by 
Fund  Source  After  Utilization 
Adjustments 

DOL  equity— UI  funds  $1,800,000  30% 

DOL  equity — ES 


funds  . . 1,200,000  20% 

Other  funds .  3,000,000  50% 

Total  .  6,000,000  100% 


In  this  example,  the  significant  and 
permanent  reduction  in  the  need  for 
employment  security  space  requires  a  long 
tenn  plan  to  bring  S^A  equity  and 
occupancy  into  bdance.  Some  alternatives 
include  the  remission  of  $3,000,000  to  the 
Department  of  Labor  as  a  miscellaneous 
receipt  or  the  acquisition  of  replacement 
property. 


Example  4 

Real  property  was  acquired  in  1984  for 
emplo^nent  security  purposes  for  $1  million 
using  $400,000  and  $600,000  from  the 
proceeds  of  the  sale  of  real  property 
previously  \ised  for  employment  security 
piuposes.  The  proceeds  are  attributable  to  ES 
and  UI  grants,  respectively.  In  1985,  an 
addition  to  the  property  was  constructed 
with  $120,000  of  Reed  Act  funds.  In  1988, 
Penalty  and  Interest  money  was  used  to 
install  a  $70,000  air  conditioning  system. 
Finally,  major  roof  repairs  were  done  in  1990 
using  $M,000  of  Penalty  and  Interest  mcmey. 
The  current  distributicm  of  each  frmd's  share 
would  be  based  on  the  follcnving 
calculations: 

Ref 

Current  Share  of  Each  Fund  Source  in 

Property 

9.d.(c)  ^  (trans- 


fened  in  1984) 
($400,000  of 
$1,240,000) . . 

$400,000 

3242% 

9.d.(c)  UI  (trans- 
feiTed  in  1984) 
($600,000  of 
$1,240,000) . 

600,000 

48.4% 

7.a.  Reed  Act  (1985 
imp.)  ($120,000  of 
$1,240,000) _ 

1204)00 

9.7% 

Penalty  and  Inter¬ 
est  (($70,000 
(’88)  *  $50,000 
(’90))  of 

$1,240,000)  - 

1204)00 

9.7% 

Total  cost . 

1,240,000 

100.0% 

7.b.(8)  Note:  DOL  reserves  the  right  to  have 
the  fair  market  value  of  the  {Hoperty 
established  as  of  the  time  the  capit^ 
improvements  are  made  and  to  establish 
revised  shares  based  on  current  fair 
market  value. 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Challengo  and  Advancemant  Adviaory 
Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 

L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Challenge 
and  Advancement  Advisory  Panel 
((^allenge  Review  (Committee  Section) 
to  the  National  Coimdl  on  the  Arts  will 
be  held  on  January  6-7, 1994  from  9 
a.m.  to  5:30  p.m.  on  January  6, 1994  and 
from  9  a.m.  to  4  p.m.  on  January  7, 1994. 
This  meeting  will  be  held  in  room  730, 
at  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC,  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  January  6, 1994  frnm  9 
a.m.  to  10  a.m.  for  opening  remarks  and 
introductions  and  on  January  7, 1994, 


from  4  p.m.  to  5  p.m.  for  general 
discussion. 

The  remaining  portions  of  this 
meeting  frcnn  10  ami.  to  5:30  p.m.  on 
January  6. 1904  and  0  a.m.  to  4  p.m.  on 
January  7, 1994,  are  for  the  purpose  of 
panel  review,  discussion,  evaluation, 
and  recommendation  w  applicatians 
for  financial  assistance  under  Uie 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  ^ven  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  tlw 
detarmination  of  the  Chairman' of 
November  24. 1992,  these  sessims  will 
be  closed  to  the  public  piusuant  to 
subsection  (c)(4},  (6)(B)  of  secticm  552b 
of  Title  5,  Unit^  States  Cfode. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel’s  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

It  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 

Washington.  DC  20506,  202/682-5532. 
TYY  202/682-5496,  at  least  seven  (7) 
da^  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine.  Committee  Management 
Officer,  National  Endowment  for  the 
Arts,  Washington.  DC  20506,  or  call 
202/682-5439. 

Dated:  December  17, 1993. 

Yvonne  M.  Sdnna, 

Director,  Office  of  Panel  Operation,  Notional 
Endowment  for  the  Arts. 

(FR  Doc.  93-31298  Filed  12-22-93;  8:45  am) 
BILUNQ  CODE  7S37-0Mi 


NATIONAL  SCIENCE  FOUNDATION 

Directorate  for  Education  and  Human 
Reeourcee;  Division  of  Undergraduate 
Education 

The  Division  of  Undergraduate 
Education  of  the  Nation^  Science 
Foundation  has  issued  “Undergraduate 
Education:  Science,  Mathematics, 
Engineering,  Technology"  (NSF  93- 
164),  a  combined  announcement  of  its 
programs  for  FY-1995.  General  and 
detailed  descriptions  of  programs  as 
well  as  instructions  for  the  preparation 
and  submission  of  proposals  are 
provided  for  the  following  programs: 
Ckiurse  and  Curriculum  Development 
(CCD),  Instrumentation  and  Laboratory 
Improvement  (HJ),  Undergraduate 
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Faculty  Enhancement  (UFE), 
Collaboratives  for  Excellence  in  Teacher 
Preparation  (CETP),  and  Advanced 
Te<^ological  Education  (ATE).  New 
features  for  FY-1995  include  initiatives 
within  the  (XD  program  focusing  on 
Systemic  Changes  in  the  Chemistry 
Curriculum  and  the  Mathematical 
Sciences  and  their  Application 
throughout  the  Curriculum.  Also  new 
for  FY-1995  is  the  ATE  program  which 
serves  to  promote  exemplary 
improvement  at  the  undergraduate  and 
secondary  school  levels  for  technicians 
being  educated  for  the  high  performance 
workplace.  This  publication  replaces 
NSF  92-135. 

Robert  F.  Watson, 

Director,  Division  of  Undergraduate 
Education. 

[FR  Doc.  93-31329  Filed  12-22-93;  8:45  am] 
BILLMO  cope  7555-01-M 


Special  Emphasis  Panel  in 
Geosciences;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
436,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Geosciences. 

Date  and  Time:  January  25-27, 1994;  8:30 
a.m.-5  p.m. 

Piace:  Rooms  330,  340,  365  and  370, 
Stafford  Place,  4201  Wilson  Blvd.,  Arlington, 
VA  22230. 

Type  of  Meeting:  Closed.  t . 

Contact  Person:  Dr.  Michael  R.  Reeve, 
Section  Head,  National  Science  Foundation, 
4201  Wilson  Blvd.,  Arlington,  VA  22230. 
Telephone:  (703)  306-1582. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Ocean 
Sciences  Research  Section  (OSRS)  proposals 
as  part  of  the  selection  process  for  awards. 

Beason  for  Qosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated;  December  20, 1993. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  93-31326  Filed  12-22-93;  8:45  am] 
BIUJNG  CODE  TKS-Q^-U 

Special  Emphaaia  Panel  in 
International  Programa;  Notice  of 
Meetinga 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 


463,  as  amended),  the  National  Science 
Foundation  (NS^  annoimces  the 
following  meetings. 

Name:  Special  Emphasis  Panel  in 
International  Programs. 

Date  S'  Time:  January  10-11, 1994;  8:30 
a.m.  to  5  p.m. 

Place:  Room  390,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA. 

Contact  Person:  Janice  Cassidy,  Program 
Manager,  Division  of  International  Prc^rams, 
room  935,  National  Science  Fo\mdation, 

4201  Wilson  Boulevard,  Arlington,  VA 
22230.  Telephone:  (703)  306-1701. 

Agenda:  To  review  and  evaluate  research 
proposals  submitted  to  the  Division  of 
International  Programs  for  the  International 
Junior  Investigator  and  Postdoctoral 
Fellowship  programs  as  part  of  the  selection 
process  for  awards. 

Name:  Special  Emphasis  Panel  in 
International  Programs 

Date  S'  Time:  January  24-26, 1994;  8:30 
a.m.  to  5  p.m. 

Place:  Room  390,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA. 

Contact  Person:  Janice  Cassidy,  Program 
Manager,  Division  of  International  Programs, 
room  935,  National  Science  Foundation, 

4201  Wilson  Boulevard,  Arlington,  VA 
22230.  Telephone:  (703)  306-1701. 

Agenda:  To  review  and  evaluate  research 
proposals  submitted  to  the  1994  Summer 
Institute  in  Japan  program  as  part  of  the 
selection  process  for  awards. 

Type  of  Meetings:  Qosed. 

I^rpose  of  Meetings:  To  provide  advice 
and  recommendations  concerning  support  for 
research  proposals  submitted  to  the  NSF  for 
financial  support. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  December  20, 1993. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  93-31328  Filed  12-22-93;  8:45  am] 

MLUNQ  CODE  7S6S-01-M 

Special  Emphasis  Panel  in  Mechanical 
•  and  Structural  Systems;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  (NSF)  announces  the 
following  two  meetings: 

Name:  Special  Emphasis  Panel  in 
Structural  Systems  and  Construction 
Processes  Program  (llA). 

Date  and  Time:  January  13  &  14, 1994, 8:30 
a.m.  to  5  p.m. 


Place:  NSF,  room  330, 4201  Wilson 
Boulevard,  Arlington,  VA  22230. 

Contact:  Dr.  Ken  P.  Chong,  Program 
Director,  703-306-1361. 

Name:  Special  Emphasis  Panel  in  Large 
Structural  and  Building  Systems  Program 
(IIA). 

Date  and  Time:  January  13  ft  14, 1994, 8:30 
a.m.  to  5  p.m. 

Place:  NSF,  room  360, 4201  Wilson 
Boulevard,  Arlington,  VA  22230. 

Contact:  Dr.  John  B.  Scalzi,  Program 
Director,  703-306-1361. 

Type  of  Meetings:  Closed. 

Purpose  of  Meetings:  To  provide  advice 
and  recommendations  concerning  support  for 
research  proposals  submitted  to  the  NSF  for 
financial  support. 

Agenda:  To  review  and  evaluate  proposals 
as  part  of  the  selection  process  for  awards. 

Beason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b.(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  December  20, 1993. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  93-31327  Filed  12-22-93;  8:45  am) 
BILUNO  CODE  7SSS-01-M 

NUCLEAR  REGULATORY 
COMMISSION 

Proposed  Generic  Communicstion 

PROPOSED  TITLE:  Guidance  for 
Modification  of  Technical 
Specifications  to  Reflect  (A)  Revisions 
to  10  CFR  part  20,  “Standards  For 
Protection  Against  Radiation”  and  10 
CFR  50.36a,  “Technical  specifications 
on  effluents  firom  nuclear  power 
reactors”,  (B)  Related  Current  Industry 
Initiatives,  and  (C)  Miscellaneous 
Related  Editorial  Clarifications. 

AGENCY:  Nuclear  Regulator 
Commission. 

ACTION:  Notice  of  opportunity  for  public 
comment. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  is  proposing  to  issue  a 
generic  letter.  A  generic  letter  is  an  NRC 
document  that  (1)  requests  licensees  to 
submit  analyses  or  descriptions  of 
proposed  corrective  actions,  or  both, 
regarding  matters  of  safety,  safeguards, 
or  environmental  significance,  or  (2) 
requests  licensees  to  submit  information 
to  the  NRC  on  other  technical  or 
administrative  matters,  or  (3)  transmits 
information  to  licensees  regarding 
approved  changes  to  rules  or  regulation, 
the  issuance  of  reports  or  evaluations  of 
interest  to  the  industry,  or  changes  to 
NRC  administrative  procedures. 
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The  draft  generic  letter  proAddes 
guidance,  in  the  form  of  model  technical 
specifications  (TS),  for  preparing  a 
license  amendment  request  to  modify 
TS  in  order  to  reflect  changes  to  Title  10 
of  the  Code  of  Federal  Reg^ations  (10 
CFR)  part  20,  "Standards  for  Protection 
Against  Radiation,”  and  10  CFR  50.36a, 
"Technical  specifications  on  effluents 
from  nuclear  power  reactors,"  that 
became  effective  on  Jime  20, 1991  and 
October  1, 1992,  respectively.  The  staff 
has  taken  this  opportxmity  to  update 
and  improve  the  quality  of  selected  TS 
by  making  editorial  changes  for 
clarification.  Additionally,  changes 
were  made  to  the  high  radiation  area  TS 
to  reflect  current  industry  technology  in 
controlling  access  to  high  radiation 
areas.  Licensees  are  required  to 
implement  the  revision  to  10  CFR  part 
20  begiiming  January  1, 1994,  but,  in 
implementing  the  new  10  CFR  part  20, 
licensees  are  not  required  to  amend 
their  existing  TS.  However,  to  take 
advantage  of  the  revised  reporting 
requirements  of  10  CFR  50.36a,  an 
amendment  to  the  TS  will  be  necessary. 
The  proposed  TS  changes  in  this  draft 
generic  letter  will  not  be  finalized  until 
public  comment  is  received  and 
analyzed;  therefore,  final  model  TS  will 
not  be  available  prior  to  the  January  1, 
1994,  implementation  date  of  the^ 
revised  10  CFR  part  20.  Howeverr 
because  the  changes  are  volimtary,  there 
is  no  conflict  with  the  January  1, 1994, 
implementation  date  for  the  revised  10 
CFR  part  20  or  for  the  previously 
effective  change  to  10  CFR  50.36a. 
Licensees  may  defer  modifying  their  TS 
until  the  NRC  completes  the  review  of 
public  comments  and  develops  the  final 
model  TS  or  licensees  may  propose 
their  own  TS  changes. 

Comments  relative  to  implementation 
of  the  rule  changes  and  clarifications  are 
requested.  Comments  are  requested  on 
the  Commission’s  policy  for  continued 
use  of  appendix  B  to  10  CFR  20.1- 
20.602  as  a  valid  reference  for  gaseous 
and  liquid  effluent  TS  until  licensees 
elect  to  implement  guidance  proposed 
in  this  dran  generic  letter.  Spedncally, 
comments  are  requested  on  whether 
there  should  be  a  time  limit  on  the  use 
of  appendix  B  to  10  CFR  20.1-20.602 
and,  if  a  time  limit  is  set,  what  is  an 
appropriate  time  period  to  allow 
licensees  to  switch  to  appendix  B  to  10 
CFR  20.1001-20.2402. 

The  proposed  generic  letter  is 
presented  under  the  SUPPLEMENTARY 
INFORMATION  section  with  the  exception 
of  enclosure  4.  Enclosure  4  is  appendix 
B  to  10  CFR  20.1-20.602  which  is 
available  for  review  in  the  public 
dcxniment  rooms.  The  proposed  generic 
letter  and  supporting  documentation 


were  discnissed  in  meeting  nvunber  249 
of  the  Committee  to  Review  Generic 
Requirements  (CRGR)  of  September  14, 
1993.  The  relevant  information 
reflechng  CRGR  review  of  the  proposed 
generic  letter  available  in  the  ^blic 
Docniment  Room  under  accession 
niunber  9309160194.  The  NRC  will 
consider  comments  received  fit)m 
interested  parties  in  the  final  evaluation 
of  the  proposed  generic  letter.  The 
NRC’s  find  evaluation  will  include  a 
review  of  the  technicd  position  and, 
when  appropriate,  an  analysis  of  the 
vdue/impact  on  licensees.  Should  this 
generic  letter  be  issued  by  the  NRC,  it 
will  become  available  for  public 
inspection  in  the  Public  Document 
Rooms. 

DATES:  Comment  period  expires 
February  7, 1994.  Comments  submitted 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  assurance  of 
consideration  cannot  be  given  except  for 
comments  received  on  or  before  this 
date. 

ADDRESSES:  Submit  written  comments 
to  Chief,  Rules  Review  and  Directives 
Branch,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Written  comments  may  also  be 
delivered  to  room  P-223,  Phillips 
Building,  7920  Norfolk  Avenue, 
Bethesda,  Maryland,  from  7:30  a.m.  to 
4:15  p.m.,  Federd  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  D^ument 
Room,  2120  L  Street,  NW.  (Lower 
Level),  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  P.  Klementowicz,  (301)  504- 
1084. 

SUPPLEMENTARY  INFORMATION:  Draft 
generic  letter. 

To:  All  holders  of  operating  licenses 
for  nuclear  power  reactors 

Subject:  Guidance  for  modification  of 
Technical  Specifications  to  reflect  (A) 
revisions  to  10  CFR  part  20,  "Standards 
for  protection  against  Radiation"  and  10 
CFR  50.36a,  "Technicd  Specifications 
on  Effluents  frnm  Nuclear  Power 
Reactors”,  (B)  related  current  industry 
initiatives,  and  (C)  miscellaneous 
related  editorial  clarifications  (generic 
letter  93-) 

Introduction 

Revised  Title  10  of  the  Code  of 
Federal  Regulations  (10  CFR)  part  20, 
"Standards  for  Protection  Agdnst 
Radiation,"  and  10  CFR  5(r.36a, 
"Technical  specifications  on  effluents 
firom  nuclear  power  reactors,"  became 
effective  on  Jime  20, 1991  and  October 
1, 1992,  respectively.  Licensees  must 
implement  the  revised  10  CFR  part  20 
(by  January  1, 1994).  In  implementing 


the  new  part  20,  licensees  are  not 
required  to  amend  their  existing 
technicd  specifications  (TS);  but,  for  the 
sake  of  clarity  in  correlating  specific  TS 
provisions  to  the  new  part  20 
requirements,  the  staff  encourages 
licensees  to  request  TS  changes  as 
indicated  in  the  enclosed  guidance. 
Licensees  need  to  be  aware  that,  in 
order  to  implement  the  revised 
reporting  requirements  in  10  CFR 
50.36a,  an  amendment  to  the  technical 
specifications  will  be  necessary.  This 

?;eneiic  letter  provides  guidance,  in  the 
brm  of  model  TS,  to  assist  licensees 
who  voluntarily  request  license 
amendments  for  modification  of  existing 
TS  (or  portions  of  TS)  in  connection 
with  their  implementation  of  revised 
part  20  and/or  revised  10  CFR  50.36a. 

Additionally,  this  letter  also  provides 
guidance  (model  TS)  for  volimtary 
adoption  by  licensees,  that  (a) 
supplements  the  guidance  provided  in 
Regulatory  Guide  8.38,  "Control  of 
Access  to  High  and  Very  High  Radiation 
Areas  in  Nuclear  Power  Plants,"  issued 
in  June  1993  on  acceptable  alternate 
methods  for  controlling  access  to  high 
radiation  areas,  and  (b)  updates  and 
improves  the  quality  of  certain  other 
selected  existing  TS  by  making  editorial 
changes  for  clarification. 

Existing  TS  affected  by  this  generic 
letter  include:  definitions,  liquid  and 
gaseous  effluents,  limitations  on 
radioactive  material  stored  in  outside 
storage  tanks,  site  identifications, 
administrative  reporting  requirements, 
high-radiation  area  requirements,  and 
administrative  controls.  Appropriate 
guidance  is  provided  both  for  licensees 
who  have,  and  have  not  chosen  to 
implement  Generic  Letter  (GL)  89-01, 
"Implementation  of  Programmatic 
Controls  for  Radiological  Effluent 
Technical  Specifications  in  the 
Administrative  Controls  Section  of  the 
Technical  Specifications  and  the 
Relocation  of  Procedural  Details  of 
RETS  to  the  Offsite  Dose  Calculation 
Manual  or  to  the  Process  Control 
Program,"  and  for  licensees  who  have 
adopted  the  improved  standard 
teclmical  specifications  (STS)  as  well. 
Although  licensees  are  not  required  to 
do  so,  they  are  encouraged  to  revise 
their  TS  as  presented  in  this  generic 
letter.  The  NRC  will  evaluate  TS 
amendment  proposals  to  implement  any 
or  all  of  the  guidance  in  this  generic 
letter,  or  alternate  TS  amendment 
proposals  that  include  adequate 
justification. 

Discussion 

The  revision  of  10  CFR  part  20  and  10 
CFR  50.36a  has  affected  related 
,  information  in  TS  and  other  regulations. 
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thereby  prompting  NRC  issuance  of  this 
guidance  for  recommended  omforming 
amendments  to  selected  existing  TS. 

The  recent  dianges  to  10  CFR  part  20 
would  allow  licensees  to  implement  the 
rule  without  having  to  make  any 
changes  to  their  existing  TS.  However, 
the  crafted  the  enclosed  model  TS 
to  provide  licensees  with  acceptable 
language  that  correlates  with  the 
wording  in  the  revised  10  CFR  part  20 
and  10  CFR  50.36a,  GL  89-01,  and  the 
improved  STS.  In  accordance  with  10 
CFR  20.1601(c),  the  proposed  model  TS 
for  high  radiation  areas  contain  updated 
acceptable  alternate  controls  to  those 
given  in  10  CFR  20.1601.  Licensees  may 
propose  other  alternate  high  radiation 
area  controls  based  on  their  plant* 
specific  needs. 

In  the  case  of  gaseous  and  liqwd 
effluent  release  rates,  the  model  TS  were 
crafted  to  allow  licensees  to  maintain 
their  same  overall  level  of  effluent 
control  while  retaining  the  operational 
flexibility  that  exists  with  current  TS 
imder  the  previous  10  CFR  part  20.  The 
model  TS  continue  to  require  that 
radiation  doses  to  members  of  the 
public  from  gaseous  and  liquid  effluent 
releat^  from  nuclear  power  plants  be 
within  the  values  given  in  Appendix  I 
to  10  CFR  part  50. 

In  a  letter  dated  April  28, 1993, 
NUMARC  requested  clarification  of 
NRC  intent  with  regard  to 
implementation  of  Appendix  B  to  10 
CFR  part  20.  With  regard  to  the  basic 
implementation  issue  raised  by 
NUMARC,  NRC  acknowledges  in 
accordance  with  the  provisions  of  10 
CFR  20.1008(c),  that  appendix  B  to  10 
CFR  20.1-20.602  (see  ^closure  4) 
remains  a  vaUd  reference  for  gaseous 
and  liquid  effluent  TS.  Therefore, 
licensees  could  choose  to  maintain  their 
existing  level  of  effluent  control  as 
adequate  implementation  of  the  ALARA 
reqxiirement,  and  not  submit  individual 
requests  for  TS  amendments  to  comply 
with  10  CFR  20.1101(b).  Licensees  may 
find  this  approach  use^  as  a  temporary 
expedient  to  allow  more  time  and 
attention  to  be  devoted  to  ensuring 

adequate  preparations  for  _ 

implementation  of  the  revised  10  CFR 
part  20  requirements  on  January  1, 1994. 
As  a  practical  matter,  however,  because 
many  sections  of  the  current  TS 
(particularly  the  Bases  sections)  contain 
wording  that  could  cause  confusion  in 
relation  to  the  revised  10  CFR  part  20, 
the  staff  encourages  licensees  to  adopt 
the  model  TS  provided  in  this  letter  for 
implementation  of  the  revised  10  CFR 
part  20  in  the  long  term.  Hie  model  TS 
provided  in  this  generic  letter  are 
specifically  intended  to  eliminate 
possible  confusion  or  improper 


implementation  of  the  revised  10  CFR 
part  20  requirements. 

Summary  of  Recommended  TS  Changes 

1.0  Definitions — Selected  10  CFR 
part  20  definitions  that  are  contained  in 
the  TS  are  referenced  back  to  10  CFR 
part  20.  A  definition  in  the  TS  was 
revised  to  incorporate  the  change  to  10 
CFR  50.36a. 

Table  4.3-8  Radioactive  Liquid 
Effluent  Monitoring  Instrumentation 
Surveillance  Requirements — Changes 
were  made  to  update  the  current  name 
of  the  referenced  organization,  and 
clarify  that  calibration  or  reference 
standards  can  be  used  for  subsequent 
chaimel  calibrations  after  the  initial 
calibration. 

3/4.11  Radioactive  Effluents — ^The 
concentration  values  for  liquid  effluents 
that  reference  appendix  B  to  10  CFR 
part  20  values  were  increased  W  a  factor 
of  10  to  maintain  the  level  of  effluent 
control  and  operational  flexibility  that 
existed  with  me  current  TS  under  the 
previous  10  CFR  part  20. 10  CFR  part  20 
section  numbers  and  table  number  style 
were  updated.  The  term  “MFC”  was 
replaced  with  “effluent  concentration." 
Editorial  changes  were  made  to  clarify 
that  the  intent  of  the  gaseous  dose  rate 
and  liquid  effluent  concentration  limits 
is  to  maintain  radioactive  effluent 
releases  as  low  as  is  reasonably 
achievable  (ALARA). 

5.0  Design  Features — Editorial 
changes  were  made  for  clarification  and 
to  update  10  CFR  part  20  section 
numbers. 

6.0  Administrative  Controls — 
Editorial  changes  were  made  for 
clarification,  referenced  10  CFR  part  20 
section  numbers  were  updated, 
reporting  requirements  were  changed  to 
an  annud  Imis  in  accordance  with  the 
revised  10  CFR  50.36a,  and  a  reference 
was  added.  The  time  period  for 
submitting  the  Radioactiv  e -Effluent 
Release  Report  was  increased  from  60 
days  to  May  1  (120  days).  STS  6.11, 
which  provides  high  radiation.area 
(HRA)  access  control  alternatives 
pursuant  to  10  CFR  p^  20.1601(c),  has 
been  significantly  revised.  The  changes 
include  a  capping  dose  rate  to 
differentiate  a  HRA  from  a  very  high 
radiation  area,  additional  requirements 
for  groups  entering  HRAs,  and 
clarification  of  the  need  for 
communication  and  control  of  workers 
in  HRAs. 

Generic  Letter  89-01  based 
Administrative  Controls  TS— The 
concentration  values  for  liquid  effluents 
that  reference  Appendix  B  to  10  CFR 
part  20  values  were  increased  by  a  factor 
of  10  to  maintain  the  level  of  effluent 
control  and  operational  flexibility  that 


existed  with  the  current  TS  under  the 
previous  10  CFR  part  20. 10  CFR  part  20 
section  numbers  and  table  number  style 
were  updated.  The  term  “MFC"  was 
replaced  with  “effluent  concentration." 
Reporting  requirements  for  submittal  of 
the  Radioactive  Effluent  Release  Report 
were  changed  to  an  annual  basis  in 
accordance  with  the  revised  10  CFR 
50.36a.  The  time  period  for  submitting 
the  Radioactive  Effluent  Release  Report 
was  increased  from  60  days  to  May  1 
(120  days).  The  gaseous  effluent  dose 
rate  TS  has  been  changed  to  delete  the 
reference  to  appendix  B  to  10  CFR  part 
20  and  instead  dte  the  explicit 
instantaneous  dose  rate  values,  as  given 
in  STS  3.11.2.1. 

Enclosures  1  through  3  are  marked 
copies  of  STS.  Separate  enclosures  are 
induded  for  licensees  who  have  and 
have  not  implemented  GL  89-01,  on 
programmadc  controls  and  relocation  of 
radiological  effluent  TS  (Endosures  1 
and  2),  and  for  licensees  who  have 
adopt^  the  improved  STS  (Enclosure 
3). 

Licensee  action  to  propose  TS 
changes  under  the  guidance  of  this 
generic  letter  is  voluntary.  Therefore, 
such  action  is  not  abackfit  imder  the 
provisions  of  10  CFR  50.109.  Therefore, 
the  staff  did  not  perform  a  backfit 
analysis. 

Enclosures: 

1.  Model  Standard  Technical 
Spedfications 

2.  Model  Technical  Spedfications  (with 
GL  89-01  implemented) 

3.  Model  Improved  Standard  Technical 

Specifications  _ 

4.  Appendix  B  to  10  CFR  20.1-20.602, 
“Concentrations  in  Air  and  Water 
Above  Natural  Background,"  (Not 
attached) 

Endosure  1. — Model  Standard 
Technical  Spedfications 

1.0  Definitions' 

Membetis)  of  the  Public 

1.16  Member(s)  of  thd  Public  [See  10 
CFR  20.1003  Definitions] 

Offsite  Dose  Calculation  Manual 

1.17  The  Offsite  Dose  Calculation 
Manual  (ODCM)  shall  contain  the 
methodology  and  parameters  used  in 
the  calculation  of  offsite  doses 
resulting  from  radioactive  gaseous 
and  liquid  effluents,  in  the  calculation 
of  gaseous  and  liquid  effluent 
monitoring  Alaim/Trip  Setpoints,  and 
in  the  conduct  of  the  Radiological 
Environmental  Monitoring  Frogram. 
The  ODCM  shall  also  contain  (1)  the 
Radioadive  Effluent  Controls  and 
Radiological  Environmental 
Monitoring  Frograms  required  by 
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Section  6.8.4  and  (2)  descriptions  of 
the  information  that  should  be 
included  in  the  Annual  Radiological 
Environmental  Operating  and 
Radioactive  Effluent  Release  Reports 
required  by  TS  6.9.1.3  and  6.9.I.4. 

Site  Boundary 

1.30  The  Site  Boundciry  [See  10  CFR 
20.1003  Definitions] 

Unrestricted  Area 

1.38  An  Unrestricted  Area  shall  be  any 
area  at  or  beyond  the  Site  Boundary 
to  which  access  is  not  controlled  by 
the  licensee  for  purposes  of  protection 
of  individuals  from  exposure  to 
radiation  and  radioactive  materials,  or 
any  area  within  the  Site  Boundary 
used  for  residential  quarters  or  for 
indiistrial,  commercial,  institutional, 
and/or  recreational  ptirposes. 

Table  4.3-8 

Radioactive  Liquid  Effluent  Monitoring 
Instrumentation  Surveillance 
Reauirements 
Table  Notations 

(3)  The  initial  Channel  Calibration 
shall  be  performed  using  one  or  more  of 
the  reference  standards  certified  by  the 
National  Institute  of  Standards  and 
Technology  (NIST)  or  using  standards 
that  have  been  obtained  from  suppliers 
that  participate  in  measurement  « 
assurance  activities  with  NIST.  These 
standards  shall  permit  calibrating  the 
system  over  its  intended  energy  and 
measurement  range.  For  subsequent 
Channel  Calibration,  sources  that  have 
been  related  to  the  initial  calibration 
may  be  used  in  lieu  of  the  reference 
standards  associated  with  the  initial 
calibration. 

Table  4.3-8 

Radioactive  Gaseous  Effluent 
Monitoring  Instrumentation 
Surveillance 
Requirements 
Table  Notations 

(3)  The  initial  Channel  Calibration 
shall  be  performed  using  one  or  more  of 
the  reference  standards  certified  by  the 
National  Institute  of  Standards  and 
Technolo^  (NIST)  or  using  standards 
that  have  D^n  obtained  from  suppliers 
that  participate  in  measurement 
assurance  activities  with  NIST.  These 
standards  shall  permit  calibrating  the 
system  over  its  intended  energy  and 
measurement  range.  For  subsequent 
Channel  Calibration,  soinces  that  have 
been  related  to  the  initial  calibration 
may  be  used  in  lieu  of  the  reference 
standards  associated  with  the  initial 
calibration. 

3/4.11  Radioactive  Effluents 
3/4.1 1.1  Liquid  Effluents 
Concentration 


Limiting  Condition  for  Operation 
3.11.1.1  The  concentration  of 
radioactive  material  released  in  liquid 
effluents  to  Unrestricted  Areas  (see 
Figure  5.1-3)  shall  be  limited  to  10 
times  the  concentration  values 
specified  in  Appendix  B,  Table  2, 
Column  2  to  10  CFR  20.1001-20.2402 
for  radionuclides  other  than  dissolved 
or  entrained  noble  gases.  For 
dissolved  or  entrained  noble  gases, 
the  concentration  shall  be  limited  to 
2  X 10-4  microcurie/ml  total  activity. 
Applicability  At  all  times. 

Action:  a.  With  the  concentration  of 
radioactive  material  released  in  liquid 
effluents  to  Unrestricted  Areas 
exceeding  the  above  limits,  immediately 
restore  the  concentration  to  within  the 
above  limits. 

3/4  Radioactive  Effluents 
Bases 

3/4.11.1  Liquid  Effluents 
3/4.11.1.1  Concentration 
This  specification  is  provided  to 
ensure  that  the  concentration  of 
radioactive  materials  released  in  liquid 
waste  effluents  to  Unrestricted  Areas 
will  be  less  than  10  times  the 
concentration  values  specified  in 
Appendix  B,  Table  2,  Column  2  to  10 
C^  20.1001-20.2402.  The  specification 
provides  operational  flexibility  for 
releasing  liquid  effluents  in 
concentrations  to  follow  the  Section  n.A 
and  n.C  design  objectives  of  appendix  I 
to  10  CFR  part  50.  This  limitation 
provides  reasonable  assurance  that  the 
levels  of  radioactive  materials  in  bodies 
of  water  in  Unrestricted  Areas  will 
result  in  exposures  within  (1)  the 
Section  n.A  design  objectives  of 
appendix  1, 10  CFR  part  50,  to  a  Member 
of  the  Public  and  (2)  restrictions 
authorized  by  10  CFR  20.1301(e).  The 
concentration  limit  for  the  dissolved  or 
entrained  noble  gases  is  based  upon  the 
assumption  that  Xe-135  is  the 
controlling  radionuclide  and  its  effluent 
concentration  in  air  (submersion)  was 
converted  to  an  equivalent 
concentration  in  water.  This 
specification  does  not  affect  the 
requirement  to  comply  with  the  annual 
limitations  of  10  CFR  20.1301(a). 

This  specification  applies  to  the 
release  of  radioactive  materials  in  liquid 
effluents  from  all  units  at  the  site. 

The  required  detection  capabilities  for 
radioactive  materials  in  liquid  waste 
samples  are  tabulated  in  terms  of  the 
lower  limits  of  detection  (LLDs). 
Detailed  discussion  of  the  LLD  and 
other  detection  limits  can  be  found  in 
Currie,  L.A.,  "Lower  Limit  of  Detection: 
Definition  and  Elaboration  of  a 
Proposed  Position  for  Radiological 
Effluent  and  Environmental 


Measurements,"  NUREG/CR-4007 
(September  1984),  and  in  the  HASL 
Procedures  Manual,  HASL-300. 

3/4.11  Radioactive  Effluents 
Liquid  Holdup  Tanks  * 

Limiting  Condition  for  Operation 
3.11.1.4  The  qtiantity  of  radioactive 
material  contained  in  each  of  the 
following  unprotected  outdoor  tanks 
shall  be  limited  to  less  than  or  equal 
to  [10]  curies,  excluding  tritiiun  and 
dissolved  or  entrained  noble  gases: 

a.  _ 

b.  _ 

d.  Outside  temporary  tank 
Applicability:  At  ^  times. 

Action:  a.  With  the  quantity  of 
radioactive  material  in  any  of  the  above 
tanks  exceeding  the  above  limit, 
immediately  suspend  all  additions  of 
radioactive  material  to  the  tank.  Within 
48  hours,  reduce  the  tank  contents  to 
within  the  limit,  and  describe  the  events 
leading  to  this  condition  in  the  next 
Radioactive  Effluent  Release  Report, 
pursuant  to  Spc^fication  6.9.I.7. 

b.  The  provisions  of  Specification 
3.0.3  and  3.0.4  are  not  applicable. 

3/4.1 1  Radioactive  Effluents 
Bases 

3/4.11.1.4  Liquid  Holdup  Tanks 
The  tanks  listed  in  this  specification 
include  all  those  outdoor  radwaste  tanks 
that  are  not  surroimded  by  Itaiers,  dikes, 
or  walls  capable  of  holding  the  contents 
of  the  tank  and  that  do  not  have  tank 
overflows  and  surrounding  area  drains 
connected  to  the  Liquid  Radwaste 
Treatment  System. 

Restricting  the  quantity  of  radioactive 
material  contained  in  the  specified 
tanks  provides  assurance  that  in  the 
event  of  an  uncontrolled  release  of  the 
tank  contents,  the  resulting 
concentrations  would  be  less  than  the 
values  given  in  Appendix  B,  Table  2, 
Column  2,  to  10  CFR  20.1001-20.2402 
at  the  nearest  potable  water  supply  and 
the  nearest  surface  water  supply  in  an 
Unrestricted  Area. 

3/4.11  Radioactive  Effluents 
3/4.1 1 .2  Gaseous  Effluents 
Dose  Rate 

Limiting  Condition  for  Operation 
3.11.2.1.  The  dose  rate  due  to 
radioactive  materials  released  in 
gaseous  effluents  from  the  site  to  areas 
at  or  beyond  the  Site  Boundary  (see 
Figure  5.1-3)  shall  be  limited  to  the 
following: 

a.  For  noole  gases:  Less  than  or  equal 
to  a  dose  rate  of  500  mrems/yr  to  the 


*  Tanks  included  in  this  specification  are  those 
outdoor  tanks  that  are  not  surrounded  by  liners, 
dikes,  or  walls  capable  of  holding  the  contents  of 
the  tank  and  that  do  not  have  tank  overflows  and 
surrounding  area  drains  cormected  to  the  Liquid 
'  Radwaste  Treatment  System. 
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total  body  and  less  than  or  equal  to  a 
dose  rate  of  3000  mrems/yr  to  the  skin, 
and 

b.  For  iodine-131,  iodine-133,  tritium, 
and  for  all  radionuclides  in  particulate 
form  with  half-lives  greater  than  8  days: 
Less  than  or  equal  to  a  dose  rate  of  1500 
mrems/yr  to  any  organ. 

Applicability:  At  all  times. 

Actitm:  a.  With  the  dose  rate(s) 
exceeding  the  above  limits,  immediately 
restore  the  release  rate  to  within  the 
above  limit(s). 

3/4.1 1  Radioactive  Effluents 
Bases 

3/4. 11.2  Gaseous  Effluents 
3/4.11.2.1  Dose  Rate 

This  specification  provides  reasonable 
assurance  that  radioactive  material 
discharged  in  gaseous  effluents  will  not 
result  in  the  exposure  of  a  Member  of 
the  Public  in  an  Unrestricted  Area, 
either  at  or  beyond  the  Site  Boundary  in 
excess  of  the  design  oblectives  of 
appendix  1  to  10  CFR  SO.  This 
specification  is  provided  to  ensure  that 
gaseous  effluents  bom  all  units  on  the 
site  will  be  appropriately  controlled.  It 
provides  operational  flexibility  for 
releasing  gaseous  effluents  to  satisfy  the 
Section  ILA  and  n.C  design  objectives  of 
appendix  I  to  10  CFR  part  50.  For 
Members  of  the  Public  who  may  at 
times  be  within  the  Site  Boundary,  the 
occupancy  of  that  Member  of  the  Ihtblic 
will  usually  be  sufficiently  low  to 
compensate  tot  the  reduc^  atmospheric 
dispersion  of  gaseous  effluents  relative 
to  that  for  the  Site  Boundary.  Examples 
of  calculators  for  such  Members  of  the 
Public,  with  the  appropriate  occupancy 
factors,  shall  be  given  in  the  ODCM.  The 
specified  release  rate  limits  restrict,  at 
all  times,  the  corresponding  dose  rates 
above  background  to  a  Member  of  the 
Public  at  or  beyond  the  Site  Boundary 
to  less  than  or  equal  to  500  mrem/year 
to  the  total  body  or  to  less  than  or  equal 
to  3000  mrem/year  to  the  skin.  These 
release  rate  limits  also  restrict,  at  all 
times,  the  corresponding  thyroid  dose 
rate  above  background  to  a  child  vie  the 
inhalation  pathway  to  less  than  or  equal 
to  1500  mrem/year.  This  specification 
does  not  affect  the  requirement  to 
comply  with  the  annual  limitations  of 
10  CFR  20.1301(a). 

This  specification  applies  to  the 
release  of  radioactive  materials  in 
gaseous  effluents  horn  all  units  at  the 
site. 

The  required  detection  capabilities  for 
radioactive  material  in  gaseous  waste 
samples  are  tabulated  in  terms  of  the 
lower  limits  of  detection  (LLD).  Detailed 
discussion  of  the  LLD,  and  other 
detection  limits  can  be  found  in  Currie, 
L.A.,  '‘Lower  Limit  of  Detection: 


Definiticm  and  Elaboration  of  a 
Proposed  Position  for  Radiological 
Effluent  and  Environmental 
Measurements,"  NUREG/CR-4007 
(September  1984),  and  in  the  HASL 
Pnx»dures  Manual,  HASL-300  (revised 
aimually). 

3/4. 1 1  Radioactive  Effluents 
Gas  Storage  Tanks* 

Limiting  Condition  for  Operation 
3.11.2.6  The  quantity  of  radioactivity 
contained  in  each  gas  storage  tank 
shall  be  limited  to  less  than  or  equal 
to  (2x10  b]  Curies  of  noble  gases 
(consider^  as  Xe-133  equivalent). 
Applicability:  At  all  times. 

Action:  a.  With  the  quantity  of 
radioactive  material  in  any  gas  decay 
tank  exceeding  the  above  limit, 
immediately  suspend  all  additions  of 
radioactive  material  to  the  tank. 
Within  48  hours,  reduce  the  contents 
of  the  tank  to  within  the  above  limits, 
and  describe  the  events  leading  to  this 
condition  in  the  next  Raffloactive 
Effluent  Release  Report,  pursuant  to 
Specification  6.9.I.4. 

3/4.11  Radioactive  Effluents 
Bases 

3/4.1 1 .2.6  Gas  Storage  Tanks* 

The  tanks  included  in  this 
specification  are  those  tanks  for  which 
the  quantity  of  radioactivity  contained 
is  not  limited  directly  or  indirectly  by 
another  technical  specification. 
Restricting  the  quantity  of  radioactivity 
contained  in  ea^  gas  storage  provides 
'  assurance  that  in  the  event  of  an 
uncontrolled  release  of  the  tank 
contents,  the  resulting  whole  body 
exposure  to  a  Member  of  the  Public  at 
the  nearest  Site  Boimdary  will  not 
exceed  0.5  rem. 

3/4.11  Radioactive  Effluents 
3/4.11.4  Total  Dose 
Limiting  Condition  for  Operation 
3.11.4  The  annual  (calendar  year)  dose 
or  dose  commitment  to  any  Member 
of  the  Public  due  to  release  of 
radioactivity  and  to  direct  radiation 
from  uranium  fuel  cycle  sources  shall 
be  limited  to  less  than  or  equal  to  25 
mrems  to  the  total  body  or  any  organ, 
except  the  thyroid,  which  shall  be 
limited  to  less  than  or  equal  to  75 
mrems. 

Applicability:  At  all  times. 

Action:  a.  With  the  calculated  doses 
from  the  release  of  radioactive  materials 
in  liquid  or  gaseous  effluents  exceeding 


*  Tanks  included  in  this  specification  are  those 
outdoor  tanks  that  are  not  surrounded  bjr  liners, 
dikes,  or  walls  capable  of  holding  the  contents  of 
the  tank  and  that  do  not  have  tank  overflows  and 
surrounding  area  draitu  connected  to  the  Liquid 
Radwaste  Treatment  System. 

•  For  PWRs  only. 


twice  the  limits  of  Specification 
3.11.1.2a.,  3.11.1.2b.,  3.11.2.2a., 
311.2.2b.,  3.11.2.3a.,  or  3.11.2.3b., 
calculations  shall  be  made  including 
direct  radiation  contributions  from  ffle 
units  (including  outside  storage  tanks, 
etc.)  to  determine  whether  the  above 
limits  of  Specification  3.11.4  have  been 
exceeded.  If  such  is  the  case,  prepare 
and  submit  to  the  Commission  within 
30  days,  pursuant  to  Specification  6.9.2, 
a  Special  Report  that  defines  the 
corrective  action  to  be  taken  to  reduce 
subsequent  releases  to  prevent 
recurrence  of  exceeding  the  above  limits 
and  includes  the  schedule  for  achieving 
conformance  with  the  above  limits.  This 
Special  Report,  as  defined  in  10  CFR 
20.2203(a)(4),  shall  include  an  analysis 
that  estimates  the  radiation  exposure 
(dose)  to  a  Member  of  the  Public  from 
uranium  fuel  cycle  sources,  including 
all  effluent  pathways  and  direct 
radiation,  for  the  calendar  year  that 
includes  the  release(s)  covered  by  this 
report.  It  shall  also  describe  levels  of 
radiation  and  concentrations  of 
radioactive  material  involved,  and  the 
cause  of  the  exposure  levels  or 
concentrations.  If  the  estimated  dose(s) 
exceed(s)  the  above  limits,  and  if  the 
release  condition  resulting  in  violation 
of  40  CFR  part  190  has  not  already  been 
corrected,  the  Special  Report  shall 
include  a  request  for  a  variance  in 
accordance  with  the  provisions  of  40 
CFR  part  190.  Submittal  of  the  report 
within  30  days  is  considered  a  timely 
request,  and  a  variance  is  granted  until 
stafr  action  on  the  request  is  complete. 

b.  The  provisions  of  Specifications 
3.0.3  and  3.0.4  are  not  applicable. 

3/4.11  Radioactive  Effluents 
Bases 

3/4.11.4  Total  Dose 
This  specification  is  provided  to  meet 
the  dose  limitations  of  40  CFR  part  190 
that  have  been  incorporated  into  10  CFR 
20.1301(d).  The  specificatiorTrequires 
the  preparation  and  submittal  of  a 
Special  Report  whenevil'the  calculated 
doses  due  to  releases  of  radioactivity 
and  to  radiation  from  uranium  fuel 
cycle  sources  exceed  25  mrems  to  the 
whole  body  or  any  organ,  except  the 
thyroid,  which  shall  ^  limited  to  less 
than  or  equal  to  75  mrems.  Even  if  a  site 
was  to  contain  up  to  4  reactors,  it  is 
highly  unlikely  that  the  resultant  dose 
to  a  Member  of  the  Public  will  exceed 
the  dose  limits  of  40  CFR  part  190  if  the 
individual  reactors  remain  within  twice 
the  dose  design  objectives  of  Appendix 
I,  and  if  direct  radiation  doses  from  the 
units  (including  outside  storage  tanks, 
etc.)  are  kept  small.  The  Special  Report 
will  describe  a  course  of  action  that 
should  result  in  the  limitation  of  the 
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annual  dose  to  a  Member  of  the  Public 
to  within  the  40  CFR  part  190  limits.  For 
the  purposes  of  the  Special  Report,  it 
may  be  assumed  that  the  dose 
commitment  to  the  Member  of  the 
Public  from  other  uranium  fuel  cycle 
sources  is  negligible,  with  the  exception 
that  dose  contributions  from  other 
nuclear  fuel  cycle  facilities  at  the  same 
site  or  within  a  radius  of  8  km  must  be 
considered.  If  the  dose  to  any  Member 
of  the  Public  is  estimated  to  exceed  the 
requirements  of  40  CFR  part  190, 
submittal  of  the  Special  Report  within 
30  days  with  a  request  for  a  variance 
(provided  the  release  conditions 
resulting  in  violation  of  40  CFR  part  190 
have  not  already  been  corrected),  in 
accordance  with  the  provisions  of  40 
CFR  190.11  and  10  CFR  20.2203(a)(4).  is 
considered  to  be  a  timely  request  and 
fulfills  the  requirements  of  40  CFR  part 
190  until  NRC  staff  action  is  completed. 
The  variance  only  relates  to  the  l^its 
of  40  CFR  part  190,  and  does  not  apply 
in  any  way  to  other  requirements  for 
dose  limitation  of  10  C3^  part  20,  as 
addressed  in  Specifications  3.11.1.1  and 
3.11.2.1.  An  individual  is  not 
considered  a  Member  of  the  Public 
during  any  period  in  which  he/she  is 
engaged  in  carrying  out  any  operation 
that  is  part  of  the  nuclear  Kiel  cycle. 
Demonstration  of  compliance  with  the 
limits  of  40  CFR  part  190  or  with  the 
design  objectives  of  Appendix  I  to  10 
CFR  part  50  will  be  considered  to 
demonstrate  compliance  with  the  0.1 
rem  limit  of  10  20.1301. 

5.0  Design  Features 
5.1  Site 

Map  Defining  Unrestricted  Areas  and 
Site  ^undary  for  Radioactive 
Gaseous  and  Liquid  Effluents 
5.1.3  Information  regaraing  radioactive 
gaseous  and  liquid  effluents,  which 
will  allow  identification  of  structures 
and  release  points  as  vrell  as 
definition  of  Unrestricted  Areas 
within  the  Site  Boundary  that  are 
accessible  to  Members  of  the  Public, 
shall  be  as  shown  in  Figures  (5.1-3 
and  5.1-4). 

The  definition  of  Unrestricted  Area 
used  in  implemoiting  these  Technical 
Specifications  has  been  expanded  over 
that  in  10  CFR  20.1003.  The 
Unrestricted  Area  boundary  may 
coincide  with  the  Exclusion  (fenced) 
Area  boundary,  as  defined  in  10  CFR 
100.3(a),  but  the  Unrestricted  Area  does 
not  include  areas  over  water  bodies.  For 
calculations  performed  pursuant  to  10 
CFR  50.36a,  ffie  concept  of  Uiuestricted 
Areas,  established  at  or  beyond  the  Site 
Boiindary,  is  utilized  in  the  Limiting 


Conditions  for  Operation*  to  keep  levels 
of  radioactive  materials  in  liquid  and 
gaseous  effluents  as  low  as  is  reasonably 
achievable. 

6.0  Administrative  Controls 
6.9  Reporting  Requirements^ 

Annual  Reports* 

6.9.1.2  Annual  Reports  covering  the 
activities  of  the  unit  as  describe 
below  for  the  previous  calendar  year 
shall  be  submitted  prior  to  March  31 
of  each  year.  The  initial  report  shall 
be  submitted  prior  to  March  31  of  the 
year  following  initial  criticality. 
Reports  required  on  an  annual  basis 
shall  include; 

a.  A  tabulation  on  an  annual  basis  of 
the  number  of  station,  utility,  md  othw 
persoimel  (including  contractors),  for 
whom  monitoring  was  performed, 
receiving  an  aimual  deep  dose 
equivalent  greater  than  100  mrem  and 
the  associated  collective  deep  dose 
equivalent  (reported  in  person-rem) 
according  to  woric  and  job  functions  ** 
(e.g.,  reactor  operations  and 
surveillance,  inservice  inspection, 
routine  maintenance,  special 
maintenance  (describe  maintenance], 
waste  processing,  and  refueling).  Hie 
dose  assignments  to  various  duty 
functions  may  be  estimate  based  on 
pocket  dosimeter,  thermoluminescence 
dosimeter  (TLD),  or  film  badge 
measurements.  Small  exposures 
totalling  less  than  20%  of  the  individual 
total  d(Me  need  not  be  accounted  for.  In 
the  aggregate,  at  least  80%  of  the  total 
deep  dose  equivalent  received  from 
external  sources  should  be  assigned  to 
specific  major  fiuictl<His: 

6.0  Administrative  Controls 
6.9  Reporting  R^uirements 
Annual  Radioactive  Effluent  Release 
Report* 

6.9.1. 4  A  Radioactive  Effluent  Release 
Report  covering  the  operation  of  the 
unit  during  the  previous  year  shall  be 
submitted  prior  to  May  1  of  each  year. 
The  period  of  the  first  report  shall 
begin  with  the  date  of  initial 
criticality. 

The  Radioactive  Effluent  Release 
Report  shall  include  a  summary  of  the 
quantities  of  radioactive  liquid  and 


*  For  licansaos  who  haro  implonraoted  GatMric 
Lettar  89-01,  subctituta  "CoatroU**  for  limiting 
Conditioiu  for  Opomtian.” 

*  A  aingla  fufaa^ttal  may  be  made  for  a  multiple 
unit  station.  The  submitt^  should  combine  those 
sections  that  are  common  to  all  units  at  tiw  station. 

**  This  tabulation  sai^>temeots  dm  requirements 
of  20.2206  of  10  CFR  part  20. 

*  A  siagle  submittal  may  be  made  far  a  multiple 
unit  station.  The  sufamitl^  should  combine  Ukm 
sections  that  are  common  to  all  units  at  the  station; 
however,  for  units  with  separate  radsvaste  systems, 
the  submittal  shdl  specify  the  releases  of 
radioactive  material  from  each  unit 


gaseous  effluents  and  solid  waste 
released  from  the  units  as  outlined  in 
Regulatory  Guide  1.21,  "Measuring, 
Evaluating,  and  Reporting  Radioa^vity 
in  Solid  Wastes  and  Releases  of 
Radioactive  Materials  in  Liquid  and 
Gaseous  Effluents  from  Light-Water- 
Cooled  Nuclear  Power  Plants,**  Revision 
1,  Jime  1974,  with  data  summarized  on 
a  quarterly  basis  following  the  format  of 
appendix  B  thereof.  For  solid  wastes, 
the  format  for  Table  3  and  appendix  B 
shall  be  supplemented  with  three 
additional  categories:  class  of  solid 
wastes  (as  defined  by  10  CFR  part  61), 
type  of  container  (e.g.,  LSA,  Type  A, 
T]^  B,  Large  Quantity)  and 
Solidification  agent  or  absorbent  (e.g., 
cement,  urea  formaldehyde). 

The  Radioactive  Effluent  Release 
Report  shall  include  an  armual 
summary  of  hourly  meteorological  data 
collected  over  the  previous  year.  This 
aimual  summary  may  be  either  in  the 
form  of  an  hour-by-hour  listing  on 
magnetic  tape  of  wind  speed,  wind 
direction,  atmospheric  stability,  and 
precipitation  (if  measured),  or  in  the 
form  of  joint  frequency  disMbutions  of 
wind  spiaed,  wind  direction,  and 
atmospheric  stability.**  This  same 
report  shall  include  an  assessmmit  of 
the  radiation  doses  due  to  the 
radioactive  liquid  and  gaseous  effluents 
released  from  the  unit  or  station  during 
the  previous  calendar  year.  This  same 
report  shall  also  include  an  assessment 
of  the  radiation  doses  from  radioactive 
liquid  and  gaseous  effluents  to  Members 
of  the  Public  due  to  their  activities 
inside  the  Site  Boundary  (Figure  (5.1- 
3))  during  the  reporting  p^M.  All 
assumptions  us^  in  making  these 
assessments,  i.e.,  specific  activity, 
exposure  time,  and  location,  shall  be 
induded  in  these  reports.  The 
meteorological  conditions  concurrent 
with  the  time  of  release  of  radioactive 
materials  in  gaseous  effluents,  as 
determined  by  sampling  frequency  and 
measurement,  shall  be  used  for 
determining  the  gaseous  pathway  doses. 
The  assessment  of  radiatimi  doses  shall 
be  performed  in  accordance  with  the 
me^odology  and  parameters  in  the 
Offsite  Dose  Calculation  Manual 
(ODCM). 

The  Radioactive  Effluent  Release 
Report  shall  also  indude  an  assessment 
of  radiation  doses  to  the  likely  most 
exposed  Member  of  the  Public  from 
reactm^  releases  and  other  nearby 
uranium  fuel  cycle  sources,  induding 
doses  from  primary  effluent  pathways 


**In  lieu  of  lubmission  with  the  RadtoacUve 
Effluent  Release  Report,  the  licensee  has  tha  (^tioo 
of  retaining  this  stunmary  of  required 
meteorolo^cal  data  on  sile  in  a  Bla  that  shall  be 
provided  to  the  NRC  up<Hi  raqnesL 
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and  direct  radiation,  for  the  previous 
calendar  year  to  show  conformance  with 
40  CFR  part  190,  “Environmental 
Radiation  Protection  Standards  for 
Nuclear  Power  Operation.”  Acceptable 
methods  for  calculating  the  dose 
contribution  from  liquid  and  gaseous 
effluents  are  given  in  Regulatoiy  Guide 
1.109,  Rev.  1,  October  1977  and 
NUREG-0133. 

The  Radioactive  Effluent  Release 
Report  shall  include  a  list  and 
description  of  implanned  releases  from 
the  site  to  Unrestricted  Areas  of 
radioactive  materials  in  gaseous  and 
liquid  effluents  made  during  the 
reporting  period. 

The  Radioactive  Effluent  Release 
Report  shall  include  any  changes  made 
during  the  reporting  period  to  the 
Process  Control  Prc^ram  (PCP)  and  to 
the  Offsite  Dose  Calculation  Manual 
(ODCM),  pursuant  to  Specifications  6.13 
and  6.14,  respectively,  as  well  as  any 
major  change  to  Liquid.  Gaseous,  or 
Solid  Radwaste  Treatment  Systems 
pursuant  to  Specification  6.15.  It  shall 
also  include  a  listing  of  new  locations 
for  dose  calculations  and/or 
environmental  monitoring  identified  by 
the  Land  Use  Census  pursuant  to 
Specification  3.12.2. 

The  Radioactive  Effluent  Release 
Report  shall  also  include  the  following: 
an  explanation  as  to  why  the 
inoperability  of  liquid  or  gaseous 
effluent  monitoring  instrumentation  was 
not  corrected  within  the  time  specified 
in  Specification  3.3.3.10  or  3.3.3.11,  '  • 

respectively:  and  description  of  the 
events  leading  to  liquid  holdup  tanks  or 
gas  storage  tanks  exceeding  the  limits  of 
Specification  3.11.1.4  or  3.11.2.6, 
respectively. 

6.11  High  Radiation  Areas 

As  provided  in  paragraph  20.1601(c) 
of  10  CFR  part-20,  the  folloMring  controls 
shall  be  applied  to  high  radiation  areas 
in  place  of  the  controls  required  by 
paragraph  20.1601  (a)  and  (b)  of  10  CFR 
part  20: 

6.11.1  High  Radiation  Areas  with  Dose 

Rates  not  Exceeding  1.0  rem/hour*: 

A.  Each  entryway  to  such  an  area 
shall  be  barricaded  and  conspicuously 
posted  as  a  high  radiation  area.  Such 
barricades  may  be  breached  only  during 
periods  of  personnel  entry  or  exit. 

B.  Access  to.  and  activities  in.  each 
such  area  shall  be  controlled  by  means 
of  a  Radiation  Work  Permit  (RWP)  or 
equivalent  that  includes  specification  of 
radiation  dose  rates  in  the  immediate 
work  area(s)  and  other  appropriate 
radiation  protection  equipment  and 
measures. 


*At  30  cantlineten  fr(»n  the  radiation  source  or 
from  any  surface  penetrated  by  the  radiation. 


C  Individuals  qualified  in  radiation 
protection  procedures  (e.g..  health 
physics  technicians)  and  personnel 
continuously  escorted  by  such 
individuals  may  be  exempted  from  the 
requirement  for  an  RWP  or  equivalent 
while  performing  their  assigned  duties 
provided  that  they  are  following  plant 
radiation  protection  procedures  for 
entry  to,  exit  from,  and  work  in  such 
areas. 

D.  Each  individual  (whether  alone  or 
in  a  group)  entering  such  an  area  shall 
possess: 

(i)  A  radiation  monitoring  device  that 
continuously  displays  radiation  dose 
rates  in  the  area  (“radiation  monitoring 
and  indicating  device'*);  or 

(ii)  A  radiation  monitoring  device  that 
continuously  integrates  the  radiation 
dose  rates  in  the  area  and  alarms  when 
the  device’s  dose  alarm  setpoint  is 
reached  (“alarming  dosimeter”),  with  an 
appropriate  alarm  setpoint,  or 

(iii)  A  radiation  monitoring  device 
that  continuously  transmits  dose  rate 
and  cumulative  dose  to  a  remote 
receiver  monitored  by  radiation 
protection  personnel  responsible  for 
controlling  personnel  radiation 
exposure  within  the  area,  or 

(iv)  A  self-reading  dosimeter  and, 

(a)  Be  under  the  surveillance,  as 
specified  in  the  RWP  or  equivalent, 
while  in  the  area,  of  an  individual  at  the 
work  site,  qualified  in  radiation 
protection  procedures,  equipped  with  a 
radiation  monitoring  and  indicating 
device  who  is  responsible  for 
controlling  personnel  radiation 
exposure  within  the  area,  or 

(b)  Be  under  the  surveillance,  as 
specified  in  the  RWP  or  equivalent, 
while  in  the  area,  by  means  of  closed 
circuit  television,  of  personnel  qualified 
in  radiation  protection  procedures, 
responsible  for  controlling  personnel 
radiation  exposure  in  the  area. 

E.  Entry  into  such  areas  shall  be  made 
only  after  dose  rates  in  the  area  have 
been  determined  and  entry  personnel 
are  knowledgeable  of  them. 

6.11.2  High  Radiation  Areas  with  Dose 

Rates  Greater  than  1.0  rem/hour*,  but 

less  than  500  rads/hour**: 

A.  Each  entryway  to  such  an  area 
shall  be  conspicuously  posted  as  a  high 
radiation  area  and  shall  be  provided 
with  a  locked  door  or  gate  that  prevents 
unauthorized  entry,  and  in  addition: 

(i)  All  such  door  and  gate  keys  shall 
be  maintained  under  the  administrative 
control  of  the  shift  foreman  or  the  health 
physics  supervisor  on  duty. 


**At  1  meter  from  the  radiation  source  or  from 
any  surface  penetrated  by  the  radiation. 


(ii)  Doors  and  gates  shall  remain 
locked  except  during  periods  of 
personnel  entry  or  exit. 

B.  Access  to,  and  activities  in,  each 
such  area  shall  be  controlled  by  means 
of  an  RWP  or  equivalent  that  includes 
specification  of  radiation  dose  rates  in 
the  inunediate  work  area(s)  and  other 
appropriate  radiation  protection 
equipment  and  measures. 

C.  Individuals  qualified  in  radiation 
protection  procedures  may  be  exempted 
from  the  requirement  for  an  RWP  or 
equivalent  while  performing  radiation 
surveys  in  such  areas  provided  that  they 
are  following  plant  ra^ation  protection 
procedures  for  entry  to,  exit  from,  and 
work  in  such  areas. 

D.  Each  individual  (whether  alone  or 
in  a  group)  entering  such  an  area  shall 
possess: 

(i)  An  alarming  dosimeter  with  an 
appropriate  alarm  setpoint,  or 

(ii)  A  radiation  monitoring  device  that 
continuously  transmits  dose  rate  and 
cumulative  dose  information  to  a  remote 
receiver  monitored  by  radiation 
protection  personnel  responsible  for 
controlling  personnel  radiation 
exposure  within  the  area  with  the 
means  to  communicate  with  and  control 
every  individual  in  the  area,  or 

(iii)  A  self-reading  dosimeter  and, 

(a)  Be  under  the  surveillance,  as 
specified  in  the  RWP  or  equivalent,  of 
an  individual  qualified  in  radiation 
protection  procedures,  equipped  with  a 
radiation  monitoring  and  indicating 
device  who  is  responsible  for 
controlling  personnel  exposure  within 
the  area,  or 

(b)  Be  under  the  surveillance,  as 
specified  in  the  RWP  or  equivalent,  by 
means  of  closed  circuit  television,  of 
personnel  qualified  in  radiation 
protection  procedures,  responsible  for 
controlling  personnel  radiation 
exposure  in  the  area,  and  with  the 
means  to  communicate  with  and  control 
every  individual  in  the  area. 

E.  Entry  into  such  areas  shall  be  made 
only  after  dose  rates  in  the  area  have 
been  determined  and  entry  personnel 
are  knowledgeable  of  them. 

F.  Such  individual  areas  that  are 
within  a  larger  area  that  is  controlled  as 
a  high  radiation  area,  where  no 
enclosure  exists  for  purpose  of  locking 
and  where  no  enclosure  can  reasonably 
be  constructed  around  the  individual 
are  need  not  be  controlled  by  a  locked 
door  or  gate,  but  shall  be  barricaded  and 
conspicuously  posted  as  a  high 
radiation  area,  and  a  conspicuous, 
clearly  visible  flashing  light  shall  be 
activated  at  the  area  as  a  warning 
device. 
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Enclosure  2. — Model  Technical 
Specifications  (With  0. 89-01 
implementation) 

For  those  licensees  who  have 
implemented  Generic  Letter  89-01,  the 
following  model  technical  specifications 
should  be  used  to  supplemmit  or  replace 
existing  specifications. 

Offsite  Dose  Calculation  Manual 

1.17  The  Ofisite  Dose  Calculation 
Manual  (ODCM)  shall  contain  the 
methodology  and  parameters  used  in 
the  calculation  of  offsite  doses 
resulting  from  radioactive  gaseous 
and  liquid  effluents,  in  the  calculation 
of  gaseous  and  liquid  effluent 
monitoring  Alarm/Trip  Setpoints,  and 
in  the  conduct  of  the  ^dialogical 
Environmental  Monitoring  Program. 
The  ODCM  shall  also  contain  (1)  the 
Radioactive  Effluent  Controls  and 
Radiological  Environmental 
Monitoring  Programs  required  by 
section  6.8.4,  and  (2)  descriptions  of 
the  information  that  should  be 
included  in  the  Aimual  Radiological 
Environmental  Operating  and 
Radioactive  Effluent  Relmse  Reports 
required  by  Spedficatimis  6.9.1.3  and 
6.9.I.4. 

6.0  Administrative  Controls 
6.8  Procedures  and  Programs 
6.8.4  The  following  programs  shalfbe 
established,  implemented,  and 
maintained: 

g.  Radioactive  Effluent  Controls 
Program 

A  program  shall  be  provided 
conforming  with  10  QK  50.36a  for  the 
control  of  radioactive  effluents  and  for 
maintaining  the  doses  to  Members  of  the 
Public  from  radioactive  effluents  as  low 
as  reasonably  achievable.  Hie  program 

(1)  shall  be  contained  in  the  ODCM,  (2) 
shall  be  implemented  by  operating 
procedures,  and  (3)  shall  include 
remedial  actions  to  be  taken  whenever 
the  program  limits  are  exceeded.  The 
program  shall  include  the  following 
elements: 

(1)  Limitations  on  the  operability  of 
.  ^dioactive  liquid  and  gaseous 
monitoring  instrumentation  including 
surveillance  tests  and  setpoint 
determination  in  accordance  with  the 
methodology  in  the  ODCM, 

(2)  Limitations  on  the  concentrations 
of  radioactive  material  released  in  liquid 
effluents  to  Unrestricted  Areas 
conforming  to  10  times  the 
concentration  values  in  Appendix  B, 
Table  2,  Column  2  to  10  CFR  20.1001- 
20.2042, 

(3)  Monitoring,  sampling,  and 
analysis  of  radioactive  liquid  and 
gaseous  effluents  ptirsuant  to  10  CFR 


20.1302  and  with  the  methodology  and 
parameters  in  the  ODCM, 

(4)  Limitations  on  the  anniial  and 
qiuurterly  doses  m  dose  commitment  to 
a  MembOT  of  the  Public  from  radioactive 
materials  in  liquid  effluents  released 
from  each  unit  to  Umestricted  Areas 
confcmtning  to  appendix  I  to  10  CFR  part 
50, 

(5)  Determination  of  cumiilative  and 
proj^ed  dose  cmitributicMis  from 
radioactive  effluents  fm  the  current 
calendar  quarter  and  currant  calendar 
year  in  accordance  with  the 
methodology  and  parameters  in  the 
ODCM  at  least  every  31  days, 

(6)  Limitations  on  the  operability  and 
use  of  the  liquid  and  gaseous  efflumit 
treatment  systems  to  ensure  that  the 
appropriate  portions  of  these  systems 
are  us^  to  i^uce  releases  of 
radioactivity  when  the  projected  doses 
in  a  31-day  period  would  exceed  2 
percent  of  the  guidelines  for  the  annual 
dose  or  dose  commitment  conforming  to 
appendix  I  to  10  CFR  part  50, 

(7)  Limitations  on  the  dose  rate 
resulting  from  radioactive  material 
released  in  gaseous  efihients  from  the 
site  to  areas  at  or  beyond  the  Site 
Boundary  shall  be  l^ted  to  the 
following: 

a.  For  noble  gases:  Less  than  or  equal 
to  a  dose  rate  of  500  mrems/yr  to  the 
total  body  and  less  than  or  equal  to  a 
dose  rate  of  3000  mrems/yr  to  the  skin, 
and 

b.  For  iodine-131,  iodine-133,  tritium, 
and  for  aU  radionuclides  in  particulate 
form  with  half-lives  greater  than  8  days: 
Less  than  or  equal  to  a  dose  rate  of  1500 
mrems/yr  to  any  organ. 

(8)  Limitations  on  the  annual  and 
quarterly  air  doses  resulting  from  noble 
gases  released  in  gaseous  effluents  from 
each  unit  to  areas  beyond  the  Site 
Boundary  conforming  to  appendix  I  to 
10  CFR  part  50, 

(9)  Limitations  on  the  annual  and 
quarterly  doses  to  a  Member  of  the 
^blic  from  Iodine-131,  Iodine-133, 
tritium,  and  all  radionuclides  in 
particulate  form  vrith  half-Hves  greater 
than  8  days  in  gaseous  effluents  released 
from  each  unit  to  areas  beyond  the  Site 
Boundary  conforming  to  Appendix  I  to 
10  CFR  part  50. 

(10)  Umitations  on  venting  and 
purging  of  the  Mark  0  containment 
through  the  Standby  Gas  Treatment 
System  to  maintain  releases  as  low  as 
reasonably  achievable  (BWRs  with  Mark 
n  containments),  and 

(11)  Limitations  on  the  annual  dose  or 
dose  commitment  to  any  Member  of  the 
Public  due  to  releases  of  radioactivity 
and  to  radiation  from  uranium  fuel 
cycle  sources  conforming  to  40  CFR  part 
190. 


6.9  Reporting  Requirements 
Radioactive  Effluent  Release  Report** 

6.0.1.4  The  Radioactive  Effluent 
Release  Report  covering  the  operation 
of  the  imit  during  the  {nevious  year 
shall  be  submitt^  prior  to  May  1  of 
each  year.  The  report  shall  include  a 
summary  of  the  miantitiee  of 
radioactive  liquid  and  gaseous 
effluents  and  solid  waste  released 
fiom  the  unit  The  material  provided  . 
shall  be  (1)  consistent  with  the 
objectives  outlined  in  the  ODCM  and 
PCP,  and  (2)  in  conformance  with  10 
CFR  50.36a  and  section  IV.B.1  of 
Appendix  I  to  10  CFR  part  50. 

6.14  Offsite  Dose  Calculation  Manual 
(ODCM) 

Changes  to  the  CHXIM: 

a.  Shall  be  documented  and  recmds  of 
reviews  performed  shall  be  retained  as 
required  by  Specification  6.10.3.0.  This 
documentation  shall  contain: 

(1)  Sufficient  information  to  support 
the  ^ange  together  with  the  appropriate 
analyses  or  evaluations  justifying  tM 
change(s),  and 

(2)  A  determination  that  the  change 
will  maintain  the  level  of  radioactive 
effluent  control  required  pursuant  to  10 
CFR  20.1302,  40  CFR  part  190, 10  CFR 
50.36a,  and  appendix  I  to  10  CFR  part 
50  and  not  adversely  impact  the 
acciuacy  or  reliability  of  effluent,  dose, 
or  setpoint  calculations. 

b.  Snail  become  effective  after  review 
and  acceptance  bv  the  (URG]  and  the 
approval  of  the  Plant  Manger, 

c.  Shall  be  submitted  to  the 
Commission  in  the  form  of  a  complete, 
legible  copy  of  the  entire  ODCM  as  a 
part  of  or  concurrent  with  the 
Radioactive  Effluent  Release  Report  for 
the  p>eriod  of  the  report  in  whicn  any 
change  to  the  ODCM  was  made.  Eadi 
change  shall  be  identified  by  markings 
in  the  margin  of  the  afiected  pages, 
clearly  indicating  the  area  of  the  page 
that  was  changed,  and  shall  indirate  the 
date  (e.g..  month/year)  the  diange  was 
implemented. 

Enclosure  3. — Model  Improved 
Standard  Technical  Spedfications 
(affected  sections  only) 

5.7.2  Programs  and  Manuals 
5. 7.2. 3  Offsite  Dose  Calculation 
Manual  (ODCM) 
a.  The  ODCM  shall  contain  the 
methodology  and  parameters  used  in 
the  calculation  of  offsite  doses  resulting 


**A  single  submittal  may  be  made  for  a  multi- 
unit  station.  The  submittal  should  combine  tboaa 
sections  that  are  common  to  all  units  at  the  station; 
however,  for  units  with  separate  radwaste  systems, 
the  submittal  shall  specify  the  reloaee  of  radioactive 
material  from  each  unit. 
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from  radioactive  gaseous  and  liquid 
effluents,  in  the  calculation  of  gaseous 
and  liquid  effluent  monitoring  alarm 
and  trip  setpoints,  and  in  the  conduct  of 
the  Rafflological  ^vironmental 
Monitoring  Program;  and 

b.  The  Ot)CM  shall  also  contain  the 
Radioactive  Effluent  Controls  and 
Radiological  Environmental  Monitoring 
programs  required  by  Specification 
5.7.2,  and  descriptions  of  the 
information  that  should  be  included  in 
the  Aimual  Radiological  Environmental 
Operating  and  Radioactive  Effluent 
Release  Reports  required  by 
Specification  (5.9. 1.3)  and  Specification 
(5.g.l.4). 

Licensee-initiated  changes  to  the 

ODCM: 

a.  Shall  be  documented  and  records  of 
reviews  performed  shall  be  retained  by 
Specification  5.10.3(n/o).  This 
docvimentation  shall  contain: 

1.  Sufficient  information  to  support 
the  change(s)  together  with  the 
appropriate  analyses  or  evaluations 
justifying  the  change(s),  and 

2.  A  determination  that  the  change(s) 
maintain  the  levels  of  radioactive 
effluent  control  required  pursuant  to  10 
CFR  20.1302,  40  CFR  part  190, 10  CFR 
50.36a,  and  10  CFR  part  50,  Appendix 
I,  and  do  not  adversely  impact  ^e 
accuracy  or  reliability  of  effluent,  dose, 
or  setpoint  calculations; 

b.  Snail  become  efiective  after  review 
and  acceptance  by  the  [review  method 
of  Specification  5.5.1)  and  the  approval ' 
of  the  (Plant  Superintendent);  and 

c.  Shall  be  suomitted  to  the  NRC  in 
the  form  of  a  complete,  legible  copy  of 
the  entire  ODCM  as  a  part  of  or 
concurrent  with  the  Radioactive 
Effluent  Release  Report  for  the  p>eriod  of 
the  report  in  which  any  change  in  the 
ODCM  was  made.  Each  change  shall  be 
identified  by  markings  in  the  margin  of 
the  affected  pages,  clearly  indicating  the 
area  of  the  page  that  was  changed,  and 
shall  indicate  the  date  (i.e.,  month  and 
year)  the  change  was  implemented. 

5. 7.2. 7  Radioactive  Effluent  Controls 

Program 

This  program  conforms  to  10  CFR 
50.36a  for  the  control  of  radioactive 
effluents  and  for  maintaining  the  doses 
to  members  of  the  public  from 
radioactive  effluents  as  low  as 
reasonably  achievable.  The  program 
shall  be  contained  in  the  ODCM,  shall 
be  implemented  by  procedures,  and 
shall  include  remedial  actions  to  be 
taken  whenever  the  program  limits  are 
exceeded.  The  program  shall  include 
the  following  elements: 

a.  Limitations  on  the  functional 
capability  of  radioactive  liquid  and 
gaseous  monitoring  instrumentation 


including  surveillance  tests  and  setpoint 
determination  in  accordance  with  the 
methodology  in  the  ODCM; 

b.  Limitations  on  the  concentrations 
of  radioactive  material  released  in  liquid 
effluents  to  Unrestricted  Areas, 
conforming  to  10  times  the 
concentration  values  in  Appendix  B, 
Table  2,  Column  2  to  10  Clil  20.1001- 
20.2401; 

c.  Monitoring,  sampling,  and  analysis 

of  radioactive  liquid  and  gaseous 
effluents  pursuant  to  10  20.1302 

and  with  the  methodology  and 
parameters  in  the  ODCM; 

d.  Limitations  on  the  annual  and 
quarterly  doses  or  dose  commitment  to 
a  member  of  the  public  frnm  radioactive 
materials  in  liquid  effluents  released 
from  each  unit  to  imrestricted  areas, 
conforming  to  10  CFR  part  50,  appendix 
I; 

e.  Determination  of  cumulative  and 
projected  dose  contributions  from 
radioactive  effluents  for  the  current 
calendar  quarter  and  current  calendar 
year  in  accordance  with  the 
methodology  and  parameters  in  the 
ODCM  at  least  every  31  days; 

f.  Limitations  on  the  functional 
capability  and  use  of  the  liquid  and 
gaseous  effluent  treatment  systems  to 
ensure  that  appropriate  portions  of  these 
systems  are  used  to  reduce  releases  of 
radioactivity  when  the  projected  doses 
in  a  period  of  31  days  would  exceed  2 
percent  of  the  guidelines  for  the  annual 
dose  or  dose  commitment,  conforming 
to  10  CFR  part  50,  appendix  I; 

g.  Limitations  on  the  dose  rate 
resulting  from  radioactive  material 
released  in  gaseous  effluents  from  the 
site  to  areas  at  or  beyond  the  Site 
Boundary  shall  be  limited  to  the 
following: 

1.  For  noble  gases:  Less  than  or  equal 
to  a  dose  rate  of  500  mrems/yr  to  the 
total  body  and  less  than  or  equal  to  a 
dose  rate  of  3000  mrems/yr  to  the  skin, 
and 

2.  For  iodine-131,  iodine-133,  tritium, 
and  for  all  radionuclides  in  particulate 
form  with  half-lives  greater  than  8  days: 
Less  than  or  equal  to  a  dose  rate  of  1500 
mrems/yr  to  any  organ; 

h.  Limitations  on  the  annual  and 
quarterly  air  doses  resulting  from  noble 
gases  released  in  gaseous  effluents  from 
each  unit  to  areas  beyond  the  site 
boundary,  conforming  to  10  CFR  part 
50,  appendix  I; 

i.  Limitations  on  the  annual  and 
quarterly  doses  to  a  member  of  the 
public  from  iodine-131,  iodine-133, 
tritium,  and  all  radionuclides  in 
particulate  form  with  half-lives  greater 
than  8  days  in  gaseous  effluents  released 
from  each  unit  to  areas  beyond  the  site 


boundary,  conforming  to  10  CFR  part 
50,  appendix  I;  and 

j.  Limitations  on  the  annual  dose  or 
dose  commitment  to  any  member  of  the 
public  due  to  releases  of  radioactivity 
and  to  radiation  frt)m  uranium  fuel 
cycle  sources,  conforming  to  40  CFR 
part  190. 

5.9.1  Routine  Reports 
5.9.1. 2  Annual  Reports 

Note. — single  submittal  may  be  made  for 
a  multiple  unit  station.  The  submittal  should 
combine  sections  common  to  all  units  at  the 
station. 

Annual  Reports  covering  the  activities 
of  the  unit  as  described  below  for  the 
previous  calendar  year  shall  be 
submitted  by  Mar(±  31  of  each  year. 

The  initial  report  shall  be  submitted  by 
March  31  of  the  year  following  initial 
criticality. 

Reports  required  on  an  annual  basis 

include: 

a.  Occupational  Radiation  Exposure 

Report 

A  tabulation  on  an  annual  basis  of  the 
number  of  station,  utility,  and  other 
personnel  (including  contractors),  for 
whom  monitoring  was  required, 
receiving  an  annual  deep  dose 
equivalent  >100  mrem  and  the 
associated  collective  deep  dose 
equivalent  (reported  in  personrem) 
according  to  work  and  job  functions 
(e.g.,  reactor  operations  and 
surveillance,  inservice  inspection, 
routine  maintenance,  special 
maintenance  (describe  maintenance), 
waste  processing,  and  refueling).  This 
tabulation  supplements  the 
requirements  of  10  CFR  20.2206.  The 
dose  assignments  to  various  duty 
functions  may  be  estimated  based  on 
pocket  dosimeter,  thermoluminescence 
dosimeter  (TLD),  or  film  badge 
measurements.  Small  exposures 
totalling  <20%  of  the  individual  total 
dose  need  not  be  account^  for.  In  the 
aggregate,  at  least  80%  of  the  total  deep 
dose  equivalent  received  from  external 
sources  should  be  assigned  to  specific 
major  work  functions:  and 
5.9.1  Routine  Reports 
5. 9. 1.4  Radioactive  Effluent  Release 

Report 

Note. — A  single  submittal  may  be  made  for 
a  multiple-unit  station.  The  submittal  shall 
combine  sections  common  to  all  units  at  the 
station;  however,  for  units  with  separate 
radwaste  systems,  the  submittal  shall  specify 
the  releases  of  radioactive  material  from  each 
unit. 

The  Radioactive  Effluent  Release 
Report  covering  the  operation  of  the 
unit  during  the  previous  year  shall  be 
submitted  prior  to  May  1  of  each  year 
in  accordance  with  10  CFR  50.36a.  The 
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report  shall  include  a  siunmary  of  the 
quantities  of  radioactive  liquid  and 
gaseous  effluents  and  solid  waste 
released  from  the  imit  The  material 
provided  shall  be  consistent  with  the 
objectives  outlined  in  the  ODCM  and 
Process  Control  Program  and  in 
conformance  with  10  CFR  S0.36a  and  10 
CFR  part  50,  Appendix  I,  Section  IV.B.l. 
5.11  High  Radiation  Areas 

As  provided  in  paragraph  20.1601(c) 
of  10  CFR  part  20,  the  following  controls 
shall  be  applied  to  high  radiation  areas 
in  place  of  the  controls  required  by 
paragraph  20.1601  (a)  and  (b)  of  10  CFR 
part  20: 

5.11.1  High  Radiation  Areas  with  Dose 

Rates  not  Exceeding  1.0  rem/hour*: 

A.  Each  entryway  to  such  an  area 
shall  be  barricaded  and  conspicuously 
posted  as  a  high  radiation  area.  Such 
barricades  may  be  breached  only  during 
periods  of  entry  or  exit. 

B.  Access  to,  and  activities  in,  each 
such  area  shall  be  controlled  by  means 
of  a  Radiation  Work  Permit  (RWP)  or 
equivalent  that  includes  specification  of 
radiation  dose  rates  in  the  immediate 
work  area(s)  and  other  appropriate 
radiation  protection  equipment  and 
measures. 

C.  Individuals  qualified  in  radiation 
protection  (e.g.,  health  physics  , 
technicians)  and  personnel 
continuously  escorted  by  such 
individuals  may  be  exempted  firom  the 
requirem6nt  for  an  RWP  or  equivalent 
while  performing  their  assigned  duties 
provided  that  they  are  following  plant 
radiation  protection  procedures  for 
entry  to.  exit  from,  and  work  in  such 
areas. 

D.  Each  individual  (whether  alone  or 
in  a  group)  entering  such  an  area  shall 
possess: 

(i)  A  radiation  monitoring  device  that 
continuously  displays  radiation  dose 
rates  in  the  area  ("radiation  monitoring 
and  indicating  device"),  or 

(ii)  A  radiation  monitoring  device  that 
continuously  integrates  the  radiation 
dose  rates  in  the  area  and  alarms  when 
the  device’s  dose  alarm  setpoint  is 
reached  ("alarming  dosimeter"),  with  an 
appropriate  alarm  setpoint,  or 

(iii)  A  radiation  monitoring  device 
that  continuously  transmits  dose  rate 
and  cumulative  dose  information  to  a 
remote  receiver  monitored  by  radiation 
protection  personnel  responsible  for 
controlling  personnel  ramation 
exposure  \^thin  the  area,  or 

(iv)  A  self-reading  dosimeter  and, 

(a)  Be  under  the  surveillance,  as 

specified  in  the  RWP  or  equivalent, 
while  in  the  area,  of  an  individual  at  the 
work  site,  qualified  in  radiation 
protection  procedures,  equipped  with  a 


radiation  monitoring  and  indicating 
device  who  is  responsible  for 
controlling  personnel  radiation 
exposure  within  the  area,  or 
(b)  Be  under  the  surveillance,  as 
specified  in  the  RWP  or  equivalent, 
while  in  the  area,  by  means  of  closed 
circuit  television,  of  personnel  qualified 
in  radiation  protection  procedures, 
responsible  for  controlling  personnel 
radiation  exposiire  in  the  area. 

E.  Entry  into  such  areas  shall  be  made 
only  after  dose  rates  in  the  area  have 
been  determined  and  entry  personnel 
are  knowledgeable  of  them. 

5.11.2  High  Radiation  Areas  with  Dose 
Rates  Greater  than  1.0  rem/hom*,  but 
less  than  500  rads/hour. 

A.  Each  entryway  to  such  an  area 
shall  be  conspicuously  posted  as  a  high 
radiation  area  and  shall  be  provided 
with  a  locked  door  or  gate  that  prevents 
unauthorized  entry,  and  in  addition: 

(i)  All  such  door  and  gate  keys  shall 
be  maintained  rmder  the  administrative 
control  of  the  shift  foreman  or  the  health 
physics  supervisor  on  duty. 

(ii)  Doors  and  gates  shall  remain 
lo^ed  except  dxiring  periods  of 
personnel  entry  or  exit. 

B.  Access  to.  and  activities  in,  each 
such  area  shall  be  controlled  by  means 
of  an  RWP  or  equivalent  that  includes 
specification  of  radiation  dose  rates  in 
the  immediate  work  area(s)  and  other 
appropriate  radiation  protection 
equipment  and  measiires. 

C.  Individuals  qualified  in  radiation 
protection  procedures  may  be  exempted 
from  the  requirement  for  an  RWP  or 
equivalent  while  performing  radiation 
surveys  in  such  areas  provided  that  they 
are  following  plant  ra^ation  protection 
procedures  for  entry  to,  exit  from,  and 
work  in  such  areas. 

D.  Each  individual  entering  such  an  area 
shall  possess: 

(i)  An  alarming  dosimeter  with  an 
appropriate  alarm  setpoint,  or 

(ii) .A  radiation  monitoring  device  that 
continuously  transmits  dose  rate  and 
cumulative  dose  information  to  a  remote 
receiver  monitored  by  radiation 
protection  personnel  responsible  for 
controlling  personnel  radiation 
exposure  within  the  area  with  the 
means  to  commimicate  with  and  control 
everv  individual  in  the  area,  or 

(ii)  A  self-reading  dosimeter  and, 

(a)  Be  under  the  surveillance,  as 
specified  in  the  RWP  or  equivalent,  of 
an  individual  qualified  in  radiation 
protection  procedures,  eqmpped  with  a 


*At  30  centimeter*  (12  inche*)  from  the  radiation 
aource  or  from  any  auilaca  penetrated  by  the 
radiation. 

**At  1  meter  (from  the  radiation  aource  or  from 
any  aurface  penetrated  by  the  radiation. 


radiation  monitoring  and  indicating 
device  who  is  responsible  for 
controlling  personnel  exposure  ivithin 
the  area,  or 

(b)  Be  under  the  surveillance,  as 
specified  in  the  RWP  or  equivalent,  by 
means  of  closed  circuit  television,  of 
personnel  qualified  in  radiation 
protection  procedures,  responsible  for 
controlling  personnel  radiation 
exposure  in  the  area,  and  with  the 
means  to  commvmicate  with  and  control 
every  individual  in  the  area. 

E.  Entry  into  such  areas  shall  be  made 
only  after  dose  rates  in  the  area  have 
been  determined  and  entry  personnel 
are  knowledgeable  of  them. 

F.  Such  inmvidual  areas  that  are 
within  a  larger  area  that  is  controlled  as 
a  high  radiation  area,  where  no 
enclosure  exists  for  purpose  of  locking 
and  where  no  enclosure  can  reasonably 
be  constructed  around  the  individual 
area  need  not  be  controlled  by  a  locked 
door  or  gate,  but  shall  be  barricaded  and 
conmspicously  posted  as  a  high 
radiation  area,  and  a  conspicuous, 
clearly  visible  flashing  light  shall  be 
activated  at  the  area  as  a  warning 
device. 

Dated  at  Rockville,  Maryland,  this  16th  day 
of  December  1993. 

For  the  Nuclear  Regulatory  Commission. 
Gail  H.  Marcus, 

Chief,  Generic  Communications  Branch, 
Division  of  Operating  Reactor  Support,  Office 
of  Nuclear  Reactor  Regulation. 

[FR  Doc.  93-31335  Filed  12-22-93;  8:45  amj 
WUMO  COOC  7S90-01-M 


[Docket  No.  50-331] 

Iowa  Electric  Light  and  Power  Co., 
Duane  Arnold  Energy  Center; 
Environmental  Aaaeaament  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
(Commission  (the  (Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NRF- 
49,  issued  to  the  Iowa  Electric  Light  and 
Power  (Company  (the  licensee),  for 
operation  of  the  I^ane  Arnold  Energy 
(Center  (DAEC),  located  in  Linn  Coimty, 
Iowa. 

Environmental  Assessment 

Identification  of  Proposed  Action 
The  proposed  amendment  would 
consist  of  revisions  to  10  CFR  part  20 
references  to  recognize  the  new  section 
numbers,  revise  definitions  to  ensure 
consistency  with  10  (CFR  part  20,  and 
change  administrative  controls  for 
reporting  and  recordkeeping  to  maintain 
compliance  %vith  the  new  part  20.  The 
change  would  revise  the  limitations  on 
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concentratioiu  of  radioactive  material 
released  in  liquid  effluents  and  the 
limitations  on  the  dose  rate  resulting 
firom  radioactive  material  released  in 
gaseous  effluents  and  reflect  the 
relocaticm  of  the  prior  10  CFR  20.106 
reqmrements  to  the  new  10  CFR 
20.1302.  These  changes  are  in  response 
to  the  licensee’s  application  fra 
amendment  dated  July  28, 1993, 
implementing  the  new  10  CFR  part  20. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  needed  in 
order  to  retain  operational  flexibility 
consistent  with  10  CFR  part  50, 

Appendix  1,  concurrent  with  the 
implementation  of  the  revised  10  CFR 
part  20. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  revision,  in  regards  to 
the  actual  release  rates  as  referenced  in 
the  Technical  Specifications  fTS)  as  a 
dose  rate  to  the  maximally  expo^ 
member  of  the  public,  will  not  increase 
the  types  or  amoimts  of  effluents  that 
may  be  released  offsite,  nor  increase 
incUvidual  or  cumulative  occupational 
radiation  exposures.  Therefore,  the 
Commissirai  concludes  that  there  are  no 
significant  radiological  environmmtal 
impacts  associated  with  the  proposed 
amendment. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed  t 
changes  do  not  afiect  nonradiological 
effluents  and  have  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  amendment. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
amendment  to  the  TS.  any  alternative  to 
the  amendment  will  have  either  no 
significantly  different  environmental 
impact  or  will  have  greater 
environmental  impact.  The  principal 
alternative  would  be  to  deny  the 
requested  amendment.  This  would  not 
reduce  environmental  impacts  as  a 
result  of  plant  operation. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  jmviously  considered 
in  the  Final  Environmental  Statement 
related  to  the  operation  of  the  Duane 
Arnold  Energy  Center,  dated  March 
1973. 


Agencies  and  Persons  Consulted 

The  Commission’s  stafi  reviewed  the 
licensee’s  request  and  did  not  consult 
other  agencies  or  persons. 

Finding  of  No  Significant  Inq>act 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have 
a  significant  efiect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  datM  July  28. 1993,  which 
is  available  for  public  inspection  at  the 
Commission’s  l^blic  Documwit  Room, 
2120  L  Street,  NW.,  Washington,  DC  and 
at  the  Cedar  Rapids  Public  Library.  500 
1st  Street,  SE.,  Cedar  Rapids,  Iowa, 
52401. 

Dated  at  Rockville,  Maryland,  this  17th  day 
of  December  1993. 

For  the  Nuclear  Regulatory  Commission. 
Robert  M.  Pulsifisr, 

Acting  Director,  Project  Diiectorate  III-3, 
Division  of  Reactor  Projects  lU/IV/V,  Office 
of  Nuclear  Reactor  Regulation. 

[FR  Doc  93-31334  Filed  12-22-93;  8:45  am] 
BIUJNQ  CODE  TMS  01  M 

Advisory  Committee  on  Reector 
Safeguards  (ACRS)  and  Advisory 
Committaa  on  Nuclear  Waste  (ACNW); 
Proposed  Meetings 

In  ordra  to  provide  advance 
information  regarding  proposed  public 
meetings  the  ACRS  Subcommittees 
and  meetings  of  the  ACRS  full 
Committee,  of  the  ACNW,  and  the 
ACNW  Working  Groups  the  following 
preliminary  schedule  is  published  to 
reflect  the  currait  situation,  taking  into 
accoimt  additional  meetings  that  have 
been  scheduled  and  meetings  that  have 
been  postponed  or  cancelled  since  the 
last  list  of  proposed  meetings  was 
published  on  November  24, 1993  (58  FR 
62165).  Those  meetings  that  are  firmly 
scheduled  have  had,  or  will  have,  an 
individual  notice  published  in  the 
Federal  Register  approximately  15  days 
(or  more)  prior  to  the  meeting.  It  is 
expected  that  sessions  of  AG^  and 
ACNW  foil  Committee  meetings 
designated  hy  an  asterisk  (*)  will  be 
closed  in  whole  or  in  part  to  the  public. 
The  ACRS  and  ACNW  full  Committee 
meetings  begin  at  8:30  a.m.  and  ACRS 
Subcommittee  and  ACNW  Working 
Group  meetings  usually  begin  at  8:30 
a.m.  The  time  when  items  listed  on  the 
agenda  will  be  discussed  during  ACRS 


and  ACNW  foil  Committee  meetings, 
and  when  ACRS  Subcommittee  and 
ACNW  Working  (koup  meetings  will 
start  will  be  published  prior  to  each 
meeting.  Information  as  to  whether  a 
meeting  has  been  firmly  scheduled, 
cancelled,  or  rescheduled,  or  whether 
changes  have  been  made  in  the  agoida 
for  the  Janciary  1994  ACRS  and  ACNW 
foil  Committee  meetings  can  be 
obtained  by  contracting  the  Office  of  the 
Executive  Director  of  the  Committees 
(telephone:  301/492-4600  (recording)  or 
301/492-7288,  Attn:  Barbara  Jo  White) 
between  7:30  a.m.  and  4:15  p.m.,  (EST). 

ACRS  Subcommittee  Meetings 

Thermal  Hydraulic  Phenomena, 
January  4  and  5, 1994,  Bethesda, 

The  Subcommittee  will  continue  its 
review  of  the  NRC  RELAP5/MOD  3 
code.  The  focus  of  the  discussion  will 
he  on  the  use  of  this  code  in  evaluating 
the  design  features  of  the  AP600  passive 
plant. 

Planning  and  Procedures,  January  5, 
1994,  Bethesda.  MD  (2:00  p.m.-4:30 
p.m.].  The  Subcommittee  will  discuss 
proposed  ACRS  activities  and  related 
matters.  Also,  it  will  discuss 
qualifications  of  candidates  nominated 
for  appointment  to  the  ACRS.  A  portion 
of  this  meeting  may  be  closed  pursuant 
to  5  U.S.C.  552b(c)(2)  and  (6)  to  discuss 
organizational  and  personnel  matters 
that  relate  solely  to  internal  personnel 
rules  and  practices  of  ACRS  and  matters 
the  release  of  which  would  represent  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Advanced  Boiling  Water  Reactors, 
January  25^26, 1994,  Bethesda,  MD.  The 
Subcommittee  will  review  the 
remaining  NRC  staffls  final  safety 
evaluation  report  and  any  residual 
issues  associated  with  the  ABWR 
design. 

ABB-CE  Standard  Plant  Designs, 
February  9. 1994,  BethOsda.'MD.  The 
Subcommittee  will  continue  its  review 
of  the  NRC  staffs  Final^fety 
Evaluation  Report  (FSER)  and  the  ABB- 
CE  Standard  Safety  Analysis  Report 
(SSAR)  and  Design  Description/TTAAC 
for  the  System  804-  design. 

Planning  and  Procedures,  February  9, 
1994,  Bethesda,  MD  (2  p.m.-4:30  p.m.). 
The  Subcommittee  will  discuss 
proposed  ACRS  activities  and  related 
matters.  Also,  it  will  discuss 
qualifications  of  candidates  nominated 
for  appointment  to  the  ACRS.  A  pratirai 
of  this  meeting  may  be  closed  pursuant 
to  5  U.S.C  552b(c)(2)  and  (6)  to  disc\iss 
organizational  and  personnel  matters 
that  relate  solely  to  internal  prasonnel 
rules  and  practices  of  ACRS  and  matters 
the  release  of  which  would  represent  a 
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clearly  unwarranted  invasion  of 
personal  privacy. 

ABB-CE  Standard  Plant  Design, 

March  8, 1994,  Bethesda,  MD.  The 
Subcommittee  will  continue  its  review 
of  the  NRC  staff’s  FSER  and  the  ABB- 
CE  SSAR  and  Design  Description/ 

ITAAC  for  the  System  80^  design. 

Advanced  Bailing  Water  Reactors, 
March  9, 1994,  Bethesda,  MD.  The 
Subcommittee  will  review  any  residual 
issues  associated  with  the  ABWR  design 
and  prepare  a  proposed  ACRS  report  on 
the  Final  Desim  Approval  for  ABWR  for 
consideration  by  the  full  Committee. 

Planning  ana  Procedures,  March  9, 
1994,  Bethesda,  MD  (2  p.m.-4;30  p.m.). 
The  Subcommittee  will  discuss 
proposed  ACRS  activities  and  related 
matters.  Also,  it  will  discuss 
qualifications  of  candidates  nominated 
for  appointment  to  the  ACRS.  A  portion 
of  this  meeting  may  be  closed  pursuant 
to  5  U.S.C.  552b(c)(2)  and  (6)  to  discuss 
organizational  and  personnel  matters 
that  relate  solely  to  internal  personnel 
rules  and  practices  of  ACRS  and  matters 
the  release  of  which  would  represent  a 
clearly  imwarranted  invasion  of 
personal  privacy. 

Thermm  Hydraulic  Phenomena, 

March  16-17, 1994,  Pittsburgh,  PA.  The 
Subcommittee  will  continue  its  review 
of  the  test  programs  being  conducted  in 
support  of  the  AP600  passive  plant 
design  certification  review.  The  focus  of 
the  meeting  discussions  will  be  on  the 
CMT  and  PCCS  test  programs. 

ABB-CE  Standard  Plant  Designs, 

April  5-6, 1994,  Bethesda,  MD.  The 
Subcommittee  will  continue  its  review 
of  the  NRC  staffs  FSER  and  the  ABB- 
CE  SSAR  and  Design  Description/ 
ITAAC  for  the  System  80+  design. 

Planning  and  Procedures,  April  6, 
1994,  Bethesda,  MD  (2  p.m.-4:30  p.m.). 
The  Subcommittee  will  discuss 
proposed  ACRS  activities  and  related 
matters.  A  portion  of  this  meeting  may 
be  closed  pursuant  to  5  U.S.C. 

552b(c)(2)  and  (6)  to  discuss 
organizational  and  personnel  matters 
that  relate  solely  to  internal  personnel 
rules  and  practices  of  ACRS  and  matters 
the  release  of  which  would  represent  a 
clearly  imwarranted  invasion  of 
personal  privacy. 

ACRS  Full  Committee  Meetings 

405th  ACRS  Meeting,  January  6-8, 
Bethesda,  MD.  During  this  meeting,  the 
Committee  plans  to  consider  the 
following: 

A.  Proposed  Final  Rule  to  Revise 
Emergency  Planning  Regulations  on 
Exercise  Requirements — Review  and 
comment  on  the  proposed  final  rule  on 
emergency  plaiming  regulations  that  is 
intended  to  clarify  the  requirements  for 


the  emergency  planning  exercises. 
Representatives  of  the  NRC  staff  will 
pa^cipate. 

B.  Proposed  Resolution  of  Generic 
Issue  67.5.1,  "Reassessment  ofSGTR 
Radiological  Consequences"— Review 
and  comment  on  the  proposed 
resolution  of  Generic  Issue  67.5.1 
regarding  reassessment  of  the  validity  of 
the  present  techniques  used  to  calculate 
radiological  consequences  resulting 
finm  a  steam  generator  tube  rupture 
(SGTR)  event.  Representatives  of  the 
NRC  staff  will  participate. 

C  Reassessment  of  the  Fire  Protection 
Program — Hear  a  briefing  by  and  hold 
discussions  with  representatives  of  the 
NRC  staff  regarding  SECY-93-143, 

*‘NRC  staff  Action  to  Address  the 
Recommendations  in  the  Report  on  the 
Reassessment  of  the  NRC  Fire  Protection 
Program.” 

D.  BWR  Core  Power  Stability/ ATWS — 
Hear  a  briefing  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
regarding  the  status  of  staff  efforts  in 
resolving  the  issue  of  BWR  core  power 
stability  combined  with  an  ATWS 
event,  including  the  related  issue  of 
liquid  poison  remixing  phenomena,  and 
the  development  of  emergency 
procedure  guidelines.  Representatives  of 
the  industry  will  participate. 

E.  Results  of  the  Public  Workshop  on 
License  Renewal — ^Hear  a  briefing  % 
and  hold  discussions  with 
representatives  of  the  NRC  staff 
regarding  the  results  of  the  September 
30, 1993  public  workshop  on  license 
renewal,  and  a  draft  commission  paper 
that  includes  staff  recommendations  on 
the  future  directions  of  the  license 
renewal.  Representatives  of  the  industry 
will  p^cipate,  as  appropriate. 

F.  Rod  Control  System  Failure  and 
Withdrawal  of  Rod  Control  Cluster 
Assemblies — Hear  a  briefing  by  and 
hold  discussions  with  representatives  of 
the  NRC  staff  regarding:  The  May  27, 
1993  event  at  Salem  Unit  2  during 
which  a  single  failure  in  the  rod  control 
system  resulted  in  the  withdrawal  of  a 
single  rod  from  the  core  while  the 
operator  was  applying  a  rod  insertion 
signal;  a  similar  event  at  the  Ginna 
nuclear  power  plant;  and  licensees’ 
responses  to  Generic  Letter  93-04,  "Rod 
Control  System  Failure  and  Withdrawal 
of  Rod  Control  Cluster  Assemblies,” 
dated  June  21, 1993.  Representatives  of 
the  industry  will  participate,  as 
appnmriate. 

G.  Evaluation  of  Licensee  Feedback 
on  the  Impact  of  NRC  Activities  on 
Licensee  Operatiohs — Hear  a  briefing  by 
and  hold  discussions  with 
representatives  of  the  NRC  staff 
regarding  SECY-93-236,  "The  Staff’s 
Evaluation  of  Ongoing  Licensee 


Feedback  on  the  Impact  of  NRC 
Activities  on  Licensee  Operations.” 
Representatives  of  the  industry  will 
participate,  as  appropriate. 

H.  Reliability  Assurance  Program — 
Hear  a  briefing  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
regarding  the  staff  position  on  the 
Reliability  Assurance  Program  for  the 
advanced  li^t  water  reactors. 

I.  Certified  Design  Material  for 
ABWR — Continue  discussion  of  a 
proposed  ACRS  report  on  Certified 
Design  Material  in  the  areas  of  Hviman 
Factors  Engineering,  Radiation 
Protection,  Piping  Design,  and 
Instrumentation  and  Control. 
Representatives  of  the  NRC  staff  will 
participate,  as  appropriate. 

J.  Meeting  wiui  the  Deputy  Executive 
Director  for  Nuclear  Reactor 
Regulation — ^Meet  with  Mr.  Sniezek, 
Deputy  Executive  Director  for  Nuclear 
Reactor  Regulation,  and  Mr.  Milhoan 
who  will  succeed  Mr.  Sniezek  in  eariy 
February  1994,  and  discuss  items  of 
mutual  interest. 

*K.  Report  of  the  Planning  and 
Procedures  Subcommittee — ^Hear  a 
report  of  the  Planning  and  Procedures 
Subcommittee  on  matters  related  to  the 
conduct  of  ACRS  business.  A  portion  of 
this  session  may  be  closed  pursuant  to 
5  U.S.C.  552b(cj  (2)  and  (6)  to  discuss 
personnel  matters  that  relate  solely  to 
internal  personnel  rules  and  practices  of 
ACRS  and  matters  the  release  of  which 
would  represent  a  clearly  imwarranted 
invasion  of  personal  privacy. 

L.  Future  Activities — ^Discuss  topics 
proposed  for  consideration  by  the  full 
Committee  during  future  meetings. 

M.  Miscellaneous — ^Discuss 
miscellaneous  matters  related  to  the 
conduct  of  Committee  activities  and 
complete  discussion  of  matters  and 
specific  issues  that  were  not  completed 
during  previous  meetings,  as  time  and 
availability  of  information  permit. 

406th  ACRS  Meeting,  February  10-11, 
1994,  Bethesda,  MD.  Agenda  to  be 
announced. 

407th  ACRS  Meeting,  March  7-9, 
1994,  Bethesda,  MD.  Agenda  to  be 
announced. 

408th  ACRS  Meeting,  April  10-11, 
1994,  Bethesda,  MD.  Agenda  to  be 
announced. 

ACNW  Full  Committee  Meetings 

61st  ACNW  Meeting,  January  19-20, 
1994,  Bethesda,  MD.  Diiring  this 
meeting  the  Committee  plans  to 
consider  the  following: 

A.  HLW  Topical  Report  Position 
Paper— Hear  a  briefing  by  and  hold 
discussions  with  representatives  of  the 
NRC  staff  on  its  approach  to  reviewing 
Ihe  EKDE’s  topical  reports  on  issue 
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resolution  in  high-level  waste 
management,  including  the  staffs 
protocol  and  methodology  in  the 
Tcmical  Report  Position  Paper. 

B.  itCNlv  Task  Action  Pfan5— Discuss 
Task  Action  Plans  to  implement  die 
provisions  and  protocols  documented  in 
the  recently  completed  ACNW  Program 
Plan,  including  feedback  and  direction 
horn  the  Commission  following  the 
ACNW’s  briefing  on  December  21, 1993. 

C  Future  Activities — Discuss  topics 
proposed  for  consideration  by  the  full 
Committee  during  future  meetings. 

D.  Miscellaneous— Discuss 
miscellaneous  matters  related  to  the 
conduct  of  Committee  activities  and 
organizational  activities  and  complete 
discussion  of  matters  and  specific  issues 
that  were  not  completed  during 
previous  meetings,  as  time  and 
availability  of  information  permit. 

62nd  ACNW  Meeting,  February  23-24, 
1994,  Bethesda,  MD.  Agenda  to  be 
announced. 

63rd  ACNW  Meeting,  March  23-24, 
1994,  Bethesda.  MD.  Agenda  to  be 
announced. 

Dated:  December  17. 1993. 

Joha  C  Hoyle, 

Advisory  Committee  Management  Officer. 

(FR  Doc.  93-31336  Filed  12-22-93;  8:45  am] 
BMJJNQ  CODE  TSOO-M-M 

[Docket  No.  50-458;  UcenM  No.  NPF-47] 

Guff  States  Utilitias,  Entergy  Corp., 
Entergy  Operetione,  Irte.  (River  Bend  ’ 
Station,  UnK  1);  Order  Approving 
Transfers  and  Notice  of  Issuance  of 
Licenee  Amendments 

I 

On  November  20, 1985,  pursuant  to 
10  CFR  part  50,  License  No.  NPF-47 
was  issued,  under  which  Gulf  States 
Utilities  Company  (GSU)  is  authorized 
to  operate  and  hold  a  70  percent 
ownership  share  in  River  Bend  Station,  . 
Unit  1  (River  Bend),  which  is  located  in 
West  Feliciana  Parish,  Louisiana. 

n 

In  June  1992,  GSU  and  Entei^ 
Corporation  (Entergy)  mitered  into  an 
agreement  providing  for  the 
combination  of  the  businesses  of  their 
companies.  In  accordance  with  the 
merger  plan,  GSU,  following  the  merger, 
will  continue  to  operate  as  an  electric 
utility,  but  as  a  subsidiary  of  a  new 
holding  company  to  be  named  Entergy 
Corporation,  with  its  electric  operations 
fully  integrated  with  those  of  the 
Entergy  System.  Upon  consummation  of 
the  proposed  business  combination  and 
subject  to  the  receipt  of  the  necessary 
approvals,  Entergy  Operations  Inc. 


(EOI),  on  behalf  of  the  owners,  will 
assume  operations  and  managerial 
responsibility  for  River  Bend. 

m 

To  implement  the  business 
combination,  GSU  applied  to  the  U.S. 
Nuclear  Regulatory  Commission  (NRC) 
for  tMTO  license  amendments  to  license 
NPF— 47,  by  two  letters  dated  January 
13, 1993,  as  supplemented  by  later 
filings.  Under  ^ese  requested  license 
amendments,  the  license  would  reflect 
the  transfer  of  ownership  of  GSU  to 
become  a  wholly-owned  subsidiary  of 
Entergy  as  a  result  of  a  merger  between 
GSU  and  Entergy,  and  control  over  the 
operation  of  River  Bend  would  be 
traixsferred  from  GSU  to  EOI,  another 
wholly-owned  subsidiary  of  Entergy. 
Notice  of  these  applications  for  transfer 
and  proposed  no  significant  hazards 
consideration  determinations  were 
published  in  the  Federal  Register  on 
July  7, 1993  (58  FR  36435  and  58  FR 
36436). 

IV 

The  transfer  of  rights  under  license 
NPF— 47  is  subject  to  the  NRC’s  approval 
under  10  CFR  50.80.  Based  on 
information  provided  by  GSU  and 
Entergy,  and  other  information  before 
the  Commission,  it  is  determined  that 
the  proposed  transfer  of  the  control  of 
operations  of  River  Bend  from  GSU  to 
EOI,  and  the  proposed  transfer  of 
ownership  of  GSU  to  Entergy,  subject  to 
the  conditions  set  forth  herein,  are  in 
the  public  interest  and  are  consistent 
with  the  applicable  provisions  of  law, 
regulations  and  orders  issued  by  the 
Commission.  These  actions  were 
evaluated  by  the  staff  as  dociimented  in 
Safety  Evaluations,  dated  December  16, 
1993,  which  ccmtain  final  no  significant 
hazards  consideration  determinations. 
The  conditions  of  the  transfer,  to  which 
GSU  has  not  objected,  are: 

2.C.(3)  Antitrust  Conditions 

a.  GSU  shall  comply  with  the  antitrust 
license  conditions  set  forth  in  Appendix 
C,  attached  hereto  and  incorporated  in 
this  license. 

b.  EOI  shall  not  market  or  broker 
power  or  energy  from  River  Bend 
Station.  Unit  1.  GSU  is  responsible  and 
accountable  for  the  actions  of  its  agent, 
EOI,  to  the  extent  said  agent’s  actions 
affect  the  marketing  or  brokering  of 
power  or  energy  from  River  Bend 
Station,  Unit  1  and,  in  any  way. 
contravene  the  antitrust  conditions  of 
this  paragraph  or  Appendix  C  of  this 
license. 

2.C/1 6)  Merger  Related  Reports 

GSU  shall  inform  the  Director,  NRR: 


a.  Sixty  days  prior  to  a  transfer 
(excluding  grants  of  security  interests  or 
liens)  from  GSU  to  Entmgy  or  any  other 
entity  of  facilities  for  the  productimi, 
transmission  or  distribution  of  electric 
energy  having  a  depreciated  book  value 
exceeding  one  percmit  (1%)  of  GSU’s 
consolidated  net  utility  plant,  as 
recorded  on  GSU's  boolu  of  accoimt. 

b.  Of  an  award  of  damages  in 
litigation  initiated  against  GSU  by  Cajrm 
Electric  Power  Cooperative  regarding 
River  Bend  within  30  days  of  the  award. 

V 

Accordingly,  piuauant  to  sections 
103, 105, 161b.  161i,  and  187  of  the 
Atomic  ^ergy  Act  of  1954,  as  amended. 
42  U.S.C.  2201  et  seq.  and  10  CFR  part 
50,  it  is  hereby  ordered  that  the  transfers 
to  Entergy  Corporation  and  Entergy 
Operations  Inc.,  discussed  above,  are 
approved,  and  notice  is  given  that 
license  amendments  providing  for  the 
transfer  of  control  of  operation  of  River 
Bend  to  EOI,  subject  to  the  license 
conditions  set  out  and  herein,  and  the 
transfer  of  ownership  of  GSU  to  Entergy 
are  issued,  and  both  amendments  being 
subject  to  the  further  conditions  that 
should  both  of  these  transfers  not  be 
completed  by  June  14, 1994  this  order 
will  be  null  and  void,  except  that  for 
good  cause  shown,  the  date  upon  which 
the  transfers  are  to  be  completed  may  be 
extended  for  a  short  period  beyond  Jime 
14, 1994. 

Dated  at  Rockville,  Maryland  this- 16th  day 
of  December  1993. 

For  the  Nuclear  Regulatory  Commission. 
Thomas  E.  Murley, 

Director,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  93-31332  Filed  12-22-93;  8:45  am] 
BIUJNO  CODE  7580-01-M 


[Docket  No.  5D-328] 

Tennessee  Valley  Authqrity,' Sequoyah 
Nuclear  Plant,  Unit  2;  Exefnption 

I 

The  Tennessee  Valley  Authority 
(TVA)  is  the  holder  of  Facility  Operating 
License  No.  DPR-79,  which  authorizes 
operation  of  the  Sequoyah  Nuclear 
Plant,  Unit  2  (the  facility.  Unit  2).  The 
license  provides,  among  other  things, 
that  the  facility  is  subject  to  all  rules, 
regulations,  and  orders  of  the  Nuclear 
Regulatory  Commission  (the 
Commission)  now  or  hereafter  in  effect. 

The  facility  consists  of  a  pressurized 
water  reactor  located  on  TVA’s 
Sequoyah  site  in  Hamilton  County, 
Tennessee. 
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Sections  in.D.2(a)  and  in.D.3  of 
Appendix  J  to  10  CI^  part  50  require 
that  Types  B  and  C  local  leak  rate  tests 
be  performed  during  reactor  shutdown 
for  refueling,  or  other  convenient 
intervals,  but  in  no  case  at  intervals 
greater  than  2  years. 

On  March  15. 1992,  SQN  Unit  2 
started  the  Cycle  5  refueling  outage.  All 
Type  B  and  Ty^  C  local  leak  rate  tests 
were  performed  during  the  outage  and 
the  u^t  was  returned  to  service  on  May 
17, 1992.  Between  March  1, 1993,  and 
October  19, 1993,  Unit  2  was  shut 
down.  Due  to  the  length  of  the 
shutdown,  TVA  has  postponed  the  start 
of  the  Unit  2  Cycle  6  refueling  outage 
from  September  1993  to  April  2, 1994. 

As  a  result,  the  expiration  of  the  2*year 
time  interval  for  some  Type  B  and  Type 
C  tests  occurs  before  the  outage  starts. 

To  perform  the  tests  in  accordance  with 
the  requirement  would  force  the  unit  to 
shut  down  in  March  1994.  To  prevent 
this,  the  licensee  has  requested  an 
exemption  that  would  allow  a  one-time 
deferment  of  the  Appendix  J  interval 
requirement  from  March  15, 1994  until 
the  shutdown  for  the  refueling  outage 
starting  on  April  2, 1994,  a  total  of 
approximately  18  days. 

The  extension  would  affect  20  '* 
Electrical  Penetrations,  164  Isolation 
Valves,  2  Flanges,  1  hydrogen  analyzer, 
and  1  containment  spray  header  valve, 
since  they  were  tested  during  the  Unit 
2  Cycle  5  refueling  outage  before  April 
2  1992.  These  valves  and  components, 
which  represent  approximately  53 
percent  of  the  leak  rate  test  program,  are 
considered  by  the  licensee  to  be  leak 
tight  and  ^  good  condition,  which  was 
verified  by  the  leak  rate  tests  performed 
during  the  Cycle  5  refueling  outage. 
Based  on  the  present  containment  leak 
rate  that  accounts  for  less  than  80 
percent  of  the  applicable  limit,  the 
licensee  believes  that  the  remaining 
margin  is  sufficient  to  ensure  that  any 
incremental  increase  in  leakage  because 
of  the  extension,  will  not  result  in 
unacceptable  as-found  test  results.  Also, 
based  on  historical  data,  the  licensee 
believes  that  any  incremental  increase 
in  leakage  frum  these  components 
because  of  the  extension  would  be 
small.  In  addition,  many  of  the 
components  were  included  in  the 
boundary  for  the  last  Type  A  test  that 
was  performed  in  April  1992,  and  have 
been  subjected  to  improved 
maintenance  practices  that  provides 
increased  assurance  that  the 
components  will  be  capable  of 
performing  their  intended  safety 
function. 


m 

Pursuant  to  10  CFR  50.12,  the 
Commission  may,  upon  application  by 
any  interested  person  or  upon  its  own 
initiative,  grant  exemptions^frem  the 
requirements  of  10  CTO  part  50  when  (1) 
the  exemptions  are  authorized  by  law, 
will  not  present  an  imdue  risk  to  public 
health  or  safety,  and  are  consistent  with 
the  common  defense  and  security;  and 
(2)  when  special  circumstances  are 
present  Special  circumstances  are 
present  whenever,  according  to  10  CFR 
50.12(a)(2)(ii),  "Application  of  the 
regulation  in  the  particular 
circumstances  would  not  serve  the 
imderlying  purpose  of  the  rule  or  is  not 
necessary  to  achieve  the  underlying 
pxirpose  of  the  rule  *  * 

The  xmderlying  purpose  of  the 
requirement  to  perform  Type  B  and 
Type  C  containment  leak  rate  tests  at 
intervals  not  to  exceed  2  years,  is  to 
ensure  that  any  potential  leakage 
pathways  throu^  the  containment 
boundary  are  identified  within  a  time 
span  that  prevents  significant 
degradation  from  continuing  or  being 
unknown,  and  long  enough  to  allow  the 
tests  to  be  conducted  during  scheduled 
refueling  outages.  This  interval  was 
originally  published  in  Appendix  J 
when  refueling  cycles  were  conducted 
at  approximately  aimual  intervals  and 
has  not  been  changed  to  reflect  18- 
month  or  2-year  operating  cycles.  It  is 
not  the  intent  of  the  regulation  to 
require  a  plant  shutdown  solely  for  the 
purpose  of  conducting  the  periodic  leak 
rate  tests.  Based  on  historical  data  at 
SQN,  any  incremental  increase  in 
leakage  because  of  the  extension  would 
be  small.  Improved  maintenance 
practices,  implemented  during  the  Unit 
2  Cycle  5  outage  and  improved  testing 
ted^iques  of  containment  isolation 
valves  to  detect  any  degraded 
performance  indications,  provide 
increased  assurance  that  these 
components  will  perform  their  safety 
function.  In  addition,  on  the  average,  as- 
left  leak  rates  are  less  than  25  percent 
of  the  established  reference  leak  rates. 
Therefore,  since  the  maximum 
extension  is  relatively  short  (18  days) 
compared  to  the  two-year  test  interval 
requirement,  it  is  tmlikely  that 
substantial  degradation  pf  the 
containment  components  leading  to  the 
failure  of  the  containment  to  perform  its 
safety  function  would  occur.  As  a  result, 
the  application  of  the  regulation  in  the 
particular  circumstances  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule. 


IV 

For  the  foregoing  reasons,  the  NRC 
staff  has  concluded  that  the  licensee’s 
proposed  increase  of  the  2-year  time 
interval  for  performing  Type  B  and  Type 
C  Containment  Leak  I^te  Tests  until  the 
Cycle  6  refueling  outage  will  not  present 
an  undue  risk  to  public  health  and 
safety  and  is  consistent  with  the 
common  defense  and  security.  The  NRC 
stafi  has  determined  that  there  are 
special  circumstances  present,  as 
specified  in  10  CFR  50.12(a)(2),  such 
t^t  application  of  10  CFR  part  50, 
Appendix ),  Sections  in.D.2(a)  and 
in.D.3  are  not  necessary  in  order  to 
achieve  the  underlying  purpose  of  this 
regulation. 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a),  an  exemption  is  authorized  by 
law,  will  not  end^ger  life  or  property 
or  common  defense  and  security,  and  is. 
otherwise,  in  the  public  interest. 
Therefore,  the  Commission  hereby 
grants  the  Tennessee  Valley  Authority 
exemption  firom  the  requirements  of 
Sections  III.D.2(a)  and  III.D.3  and 
Appendix  )  to  10  CFR  part  50  as 
requested  in  the  submittal. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  vrill  not 
result  in  any  significant  adverse 
environment&l  impact  (58  FR  60470). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland,  this  16th  day 
of  December.  1993. 

For  the  Nuclear  Regulatory  Commission. 
Steven  A.  Varga, 

Director.  Division  of  Reactor  Projects — I/U. 
Office  of  Nuclear  Reactor  Regulation. 

|FR  Doc.  93-31333  Filed  12-22-93;  8:45  am] 
WUJNG  cooc  Tsso-oi-ai 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReiMM  Na  34-33348;  File  Noe.  60&-19 
and  600-22] 

Self-Regulatory  Organizationa;  MBS 
Clearing  Corporation;  Order  Granting 
Accelerated  Approval  of  Application 
for  Extenaion  of  Temporary 
Regiatration  aa  a  Clearing  Agency 

December  15. 1993. 

On  December  1. 1993,  the  MBS 
Clearing  Corporation  (‘‘MBS*’)  filed  with 
the  Securities  and  Exchange 
Commission  (‘‘Commission’’),  pursuant 
to  section  19(a)  of  the  Securities 
Exchange  Act  of  1934  (’‘Act’’),i  an 


'  1 15  U.S.C.  78s(b). 
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amendment  to  its  Form  CA-1  requesting 
that  the  Commission  extend  MBS’s 
registration  as  a  clearing  agency  under 
section  17A  of  the  Act  for  a  period  of 
12  months.2  Notice  of  MBS's  amended 
application  and  request  for  extension  of 
temporary  registration  appeared  in  the 
Federal  Register  on  December  10, 

1993.3  This  order  approves  on  an 
accelerated  basis  NffiS’s  amended 
application  by  extending  MBS’s 
temporary  registration  as  a  clearing 
agency  until  December  31, 1994. 

On  February  2, 1987,  the  Commission 
granted  the  application  of  MBS  for 
registration  as  a  clearing  agency, 
pursuant  to  sections  17A(b)  and  19(a)(1) 
of  the  Act  4  and  Rule  17Ab2-l(c)  s 
thereunder,  on  a  temporary  basis  for  a 
period  of  18  months.^  Subsequently,  the 
Commission  issued  orders  that  extended 
MBS’s  temporary  registration  as  a 
clearing  agency,  the  last  of  which 
extended  MBS’s  registration  through 
December  31, 1993.7 

As  discuss^  in  detail  in  the  original 
order  granting  MBS’s  registration,  one  of 
the  primary  reasons  for  MBS’s 
registration  was  to  enable  it  to  provide 
for  the  safe  and  efficient  clearance  and 
settlement  of  transactions  in  mortgage- 
backed  secruities.3  Since  the  original 
temporary  registration  order,  MBS  has 
implemented  several  improvements  to 
its  operating  and  financial  Mandards 
and  continues  to  woiii  towards 
enhancing  the  safety  and  efficiency  of 
its  operations.  In  addition,  MBS  has  ' ' 
made  significant  prt^gress  towards 
implementation  of  a  fully  operational 
ofi-site  backup  system  whi(±  the 
Conunission  is  currently  reviewing. 

MBS  has  functioned  efiectively  as 
registered  clearing  agency  for  over  six 
years.  Accordingly,  in  li^t  of  the  past 
performance  of  KfflS  and  the  need  for 
MBS  to  provide  continuity  of  service  to 
its  participants,  the  Commission 
believes  that,  pursuant  to  section 
17A(b)(2)  of  the  Act,  it  is  necessary  and 
appropriate  in  the  public  interest  and 
for  the  prompt  and  accurate  clearance 
and  settlement  of  securities  transactions 


>  Letter  from ).  Craig  Long,  Secretary.  MBS,  to 
Jack  Drogin.  Branch  Chief,  Division  of  Market 
Regulation.  Conunission,  dated  November  30, 1993. 

>  Securities  Exchange  Act  Release  No.  33274 
(December  2. 1993),  58  FR  84990. 

«15  U.S.C  78q-l(b)  and  15  U.S.C  78s(a)(l). 

s  17  CFR  240.17Ab2-l(c). 

•  Securities  Exchange  Act  Release  No.  24046 
(February  2. 1987),  52  FR  4218  (order  granting  MBS 
registration  as  a  clearing  agency  for  a  period  not  4o 
exceed  18  months). 

r  Securities  Exchange  Act  Release  Nos.  25957 
(August  2, 1988).  53  FR  29537;  27079  (July  31. 
1989),  54  FR  32412;  28492  (September  28. 1990),  55 
FR  41148;  29751  (September  27, 1991),  56  FR 
50602;  and  31750  (January  21. 1993),  58  FR  6424. 

•  See.  supra,  note  6. 


to  approve  MBS’s  request  to  extend  its 
registration  for  an  additional  12  months. 
The  Commission  also  finds  that  “good 
cause’’  exists  to  extend  MBS’s 
registration  on  an  accelerated  basis, 
prior  to  the  end  of  the  comment  period, 
to  prevent  any  lapse  in  that  registration 
to  occur.  Any  comments  received 
concerning  MBS’s  amended  application 
will  be  considered  in  conjunction  with 
the  Commission’s  consideration  of 
whether  to  grant  MBS  permanent 
registration  as  a  clearing  agency  under 
section  17A(b)  of  the  Act.® 

It  is  therefore  ordered,  that  MBS’s 
registration  as  a  clearing  agency  be.  and 
hereby  is.  approved  on  a  temporary 
basis  until  December  31, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority,  m 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  93-31341  Filed  12-22-93;  8:45  am) 
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[Releasa  No.  34-33349;  File  No.  SR-PSE- 
93-29] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Pacific  Stock  Exchange,  Inc. 
Relating  to  the  Time  Within  Which 
Members  Must  Notify  the  Exchange  of 
Changes  of  Address 

December  15, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),  15  U.S.C  78s(b)(l),  notice  is 
hereby  given  that  on  November  1, 1993, 
the  Pacific  Stock  Exchange.  Inc.  (“PSE” 
or  “Exchange”)  filed  with  the  Securities 
and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
ni  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PSE  is  proposing  to  amend  its 
Rule  1.13  relating  to  the  time  within 
which  members  must  notify  the 
Exchange  of  changes  to  their  address 
where  notices  may  be  served.  The 
Exchange  is  proposing  to  change  the 
length  of  such  time  from  sixty  (60) 
calendar  days  to  fifteen  (15)  business 
days. 


•15U.S.C  78q-l(b). 

'«17  CFR  200.30-3(a)(S0). 


The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  PSE,  and  the  Commission. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  ^rpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PSE  included  statements  concerning  the 
purpose  of,  and  statutory  basis  for.  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  sections  (A),  (B),  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

(1)  Purpose 

PSE  Rule  1.13  currently  provides  that 
Exchange  members  and  member  firms 
must  submit  to  the  Exchange  any 
changes  to  their  address  where  notices 
may  be  served  within  sixty  (60)  calendar 
days  of  such  change.i  The  Exchange 
believes  that  a  shorter  period  of  time  for 
notifying  the  Exchange  of  such  changes 
of  address  is  appropriate  due  to  the 
need  of  Exchange  members  and  member 
firms  to  be  contacted  promptly 
regarding  membership  requirements, 
requests  for  information  in  regulatory 
investigations,  the  commencement  of 
disciplinary  investigations  actions,  and 
other  such  matters.  Accordingly,  the 
Exchange  is  proposing  a  requirement 
that  members  and  member  firms  notify 
the  Exchange  within  fifteen  (15) 
business  days  of  any  change  of  address 
where  notices  may  be  served.  Such  rule 
change  will  serve  to  fostermore  efficient 
communications  between  the  Exchange 
and  its  members  andmjember  firms.  The 
Exchange  does  not  believe  that  the 
propos^  rule  change  will  place  an 
undue  burden  on  its  members  and 
member  firms. 

(2)  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act.  in  general,  and 
furthers  the  objectives  of  section  6(b)(5), 
in  particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade. 


1  S«e  also  PSE  Constitution.  Art.  VIII,  section  1(g). 
which  provides  that  "lelvery  member  and  member 
Hrm  shall  register  with  the  Exchange  addresses  and 
subsequent  changes  thereof  where  notice  may  be 
served." 
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B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  PSE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  by  order  approve  such  proposed 
rule  change,  or 

(b)  institute  proceedings  to  determine 

whether  the  proposed  rule  change 
should  be  disapproved.  « 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit'written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  wit^eld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street.  NW., 
Washington,  DC  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
PSE.  All  submissions  should  refer  to  the 
file  number  in  the  caption  above  and 
should  be  submitted  by  January  13, 
1993. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  93-31343  Filed  12-22.-93:  8:45  am] 
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[Release  No.  34-33351;  File  No.  SR-PSE- 
93-03] 

Self-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Change  by  the 
Pacific  Stock  Exchange,  Inc.  Relating 
to  Waiver  of  Maximum  Bid/ Ask 
Differentials  in  individual  Equity 
Options 

December  16, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act"),  15  U.S.C  78s(b)(l),  notice-is 
hereby  given  that  on  February  9, 1993, 
the  Pacific  Stock  Exchange,  Inc.  (“PSE” 
or  “Exchange”)  filed  with  the  Securities 
and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  as  described  in  Items  I,  n,  and 
m  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PSE  is  proposing  to  amend  its 
Rule  6.37  to  permit  two  Floor  Officials 
to  waive,  on  a  case-by-case  basis,  the 
required  maximum  bid/ask  differentials 
for  options  when  the  bid/ask  difierential 
in  the  security  underlying  an  options 
contract  is  greater  than  Vz  of  a  point. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  PSE,  and  the  Commission. 

n.  Self-Regulatory  Organization’s 
Statement  of  the  ^rpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PSE  included  statements  concerning  the 
purpose  of,  and  statutory  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed., 
rule  change.  The  text  of  these  statements 
may  be  examined  at  thb  places  specified 
in  Item  IV  below.  The  self-regulatory 
organization  hasj)repared  summaries, 
set  forth  in  sections  (A),  (B),  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 


A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

The  Exchange  is  proposing  to  amend 
its  rule  establishing  the  maximum  bid/ 
ask  difierentials  that  may  be  created  in 
making  a  market  in  options  contracts. 
Rule  6.37(b)(1)  currently  provides,  for 
example,  that  a  Market  Mdcer  may  bid 
and/or  ofier  to  create  difierences  of  no 
more  than  V4  of  a  point  between  the  bid 
and  the  offer  when  the  bid  is  less  than 
$2.  Under  the  proposal,  two  Floor 
Officials  may  waive  the  requirements  of 
subsection  (b)(1)  when  the  bid/ask 
differential  in  the  underlying  security  is 
greater  than  of  a  point.  However,  in 
such  instances,  the  bid/ask  difierential 
for  the  in-the-money  series  may  be,  at 
most,  as  wide  as  the  bid/ask  difierential 
in  the  underlying  security  (in  the 
primary  market);  and  the  bid/ask 
difierential  for  the  at-the-money  series 
and  the  out-of-the-money  series  may  be, 
at  most,  half  as  wide  as  the  bid/ask 
difierential  in  the  underlying  security 
(in  the  primary  market).  The  propos^ 
rule  also  provides  that  such  exemptions 
are  subje^  to  Options  Floor  Trading 
Committee  review.  The  proposal  is 
intended  to  address  situations  where  the 
market  in  an  underlying  security 
(usually  an  over-the-counter  issue)  is 
highly  illiquid.  Under  the  current  rule. 
Market  Makers  in  such  circumstances 
may  be  required  to  provide  narrow 
markets  in  options  contracts  without 
having  a  reasonable  opportunity  to 
hedge  their  positions  with  stock.  The 
Exchange  believes  that  Market  Makers 
in  these  situations  have  an  undue 
burden  and  that  an  exemption  ftom 
subsection  (b)(1)  may  be  warranted  on  a 
case-by-case  basis,  llie  PSE  also  notes 
that  currently,  under  Rule  6.37,  if  the 
bid/ask  difierential  in  the  market  for  the 
underlying  security  is  greater  than  the 
difierential  permitted  under  subsection 
(b)(1),  the  bid/ask  difierential  for  any  in- 
the-money  option  series  may  be 
identical  with  the  bid/ask  difierential  in 
the  market  ,  for  the  underlying  security. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act,  in  general,  and 
furthers  the  objectives  of  Section  6(b)(5), 
in  particular,  in  that  it  is  designed  to 
facilitate  transactions  in  securities, 
remove  impediments  to  and  perfect  the 
mechanism  of  a  fiee  and  open  market 
and  a  national  maiket  system,  and 
promote  just  and  equitable  principles  of 
trade. 


*17  CFR  200.30-3(aKl2)  (1992). 
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B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  PSE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Chance  Received  from 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  foe  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  foe  self-regulatory 
organization  consents,  foe  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  foe  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  foe  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  foe 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  foe 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  foe  proposed  rule 
change  that  are  filed  with  foe 
Commission,  and  all  written 
communications  relating  to  foe 
proposed  rule  change  between  foe 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  ftom  foe 
public  in  accordance  with  foe 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
foe  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  foe  principal  office  of  foe 
PSE.  All  submissions  should  refer  to  foe 
file  number  in  foe  caption  above  and 
should  be  submitted  by  January  13, 
1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.! 


Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  93-31342  Filed  12-22-93;  8:45  ami 
MLUNO  COOC  MIO-OI-M 


SMALL  BUSINESS  ADMINISTRATION 

Notification  of  Extension  of  Hling 
Daadllna 

This  is  to  give  notice  that  foe  deadline 
for  filing  applications  for  physical 
disaster  loans  as  a  result  of  the  Midwest 
floods  has  been  extended  to  January  15, 
1994  for  all  nine  states  that  had  coimties 
Presidentially  declared  as  disaster  areas. 
Those  states  and  their  respective 
declaration  numbers  are; 

Illinois:  2662 
Iowa:  2661 
Kansas;  2669 
Minnesota:  2664 
Missouri:  2663 
Nebraska:  2667 
North  Dakota:  2670 
South  Dakota:  2668 
Wisconsin:  2660 

All  other  information  remains  foe 
same,  i.e.,  foe  termination  date  for  filing 
applications  for  economic  injury  loans 
will  remain  as  previously  published  for 
each  state. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated;  December  9, 1993. 

Bernard  Kulik, 

Assistant  Administrator  for  Disaster 
■  Assistance. 

[FR  Doc  93-31291  Filed  12-22-93;  8:45  am] 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Implementation  of  the  Accelerated 
Tariff  Elimination  Proviaion  of  the 
North  American  Free  Trade  Agreement 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 

ACTION:  Notification  of  an  opportunity  to 
file  petitions  requesting  accelerated 
tariff  elimination  under  foe  North 
American  Free  Trade  Agreement. 

SUMMARY:  Section  201(b)  of  foe  North 
American  Free  Trade  Agreement 
Implementation  Act  of  1993  (“the  Act”) 
grants  foe  President,  subject  to  foe 
consultation  and  layover  requirements 
of  section  103(a)  of  foe  Act,  foe 
authority  to  proclaim  any  accelerated 
schedule  for  duty  elimination  that  may 
be  agreed  to  by  foe  United  States, 
Mexico  and  Canada  under  Article  302(3) 
of  foe  North  American  Free  Trade 
Agreement  ("the  NAFTA”).  This  notice 


opens  a  first  roimd  of  consideration  for 
accelerated  tariff  elimination  under  foe 
NAFTA,  and  describes  foe  procedures 
for  filing  petitions.  Certain  petitions 
may  be  considered  on  an  expedited 
timetable.  The  closing  date  for  filing 
petitions  requesting  consideration  on  an 
expedited  b^is  is  January  21, 1994;  for 
all  other  requests,  foe  petition  deadline 
is  February  25, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Office  of  North  American  Affairs,  Office 
of  foe  United  States  Trade 
Representative,  room  501,  600  17fo 
Street  NW.,  Washington,  DC  20506, 
telephone  (202)  395-3412. 

Background 

The  NAFTA  will  enter  into  force  on 
January  1, 1994.  Aimex  302.2 
establishes  foe  timetable  for  foe  staged 
elimination  of  tariffs  on  all  dutiable 
goods  traded  between  Mexico  and  foe 
United  States  and  most  dutiable  goods 
traded  between  Mexico  and  Canada. 
Duties  on  goods  traded  between  foe 
United  States  and  Canada  remain 
subject  to  foe  tariff  elimination 
timetables  agreed  to  under  the  U.S.- 
Canada  Free  Trade  Agreement  (CFTA), 
as  modified  by  three  rounds  of  tariff 
acceleration  negotiations  conducted 
between  1989  and  1993. 

Article  302(3)  of  foe  NAFTA  provides 
that,  at  foe  request  of  any  party  to  foe 
NAl^A,  the  parties  shall  consult  to 
consider  accelerating  foe  elimination  of 
customs  duties  set  out  in  foe 
Agreement.  Section  201(b)  of  foe 
NAFTA  Implementation  Act  grants  foe 
President,  subject  to  certain 
consultation  and  layover  requirements, 
the  authority  to  proclaim  any  such 
agreed  acceleration  of  foe  elimination  of 
a  U.S.  duty.  The  Statement  of 
Administrative  Action  (SAA),  which 
was  approved  by  foe  Congress  along  • 
with  the  NAFTA,  states  that  foe 
Administration  wilL^ive  special  priority 
to  negotiating  foe  acceleration  of  tariff 
reductions  for  products  where  foe 
Mexican  or  Canadian  duty  is 
substantially  higher  than  foe  U.S.  tariff. 
Several  products  are  specifically  cited, 
including  bedding  components,  flat 
glass,  major  household  appliances  and 
wine.  Both  foe  Statement  of 
Administrative  Action  and  section 
201(b)(2)  of  foe  Act  state  that  the 
President  may  not  consider  a  reouest  to 
accelerate  the  staging  of  duty  reductions 
for  an  article  for  which  foe  United 
States  tariff  phaseout  period  is  more 
than  10  years  if  a  request  for 
acceleration  with  respect  to  such  an 
article  has  been  considered  and  denied 
in  the  preceding  3  calendar  years.  (That 


>  17  C7R  200.30-3(a)(12)  (1992). 
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is,  a  request  made  and  denied  in  1994 
cannot  be  reconsidered  before  1998.) 

Based  on  the  above,  and  on  the 
experience  gained  in  conducting  three 
tariff  acceleration  rounds  under  the 
CFTA,  the  following  procedures  will 
apply,  subject  to  any  modifications 
made  in  the  future. 

7.  Articles  Which  May  Be  Petitioned 

Petitions  for  accelerated  tariff 
ehmination  may  be  filed  only  for 
articles  for  which  the  duty  will  be 
eUminated  after  January  1, 1994,  as 
noted  in  Annex  302.2  of  the  NAFTA. 
Requests  may  be  made  with  respect  to 
trade  in  products  originating  in  the 
United  States,  Mexico,  and  Canada. 

USTR  will  generally  not  act  on  a 
petition  imless  most  U.S.  producers  of 
that  particular  product  consider  the 
request  for  acceleration  to  be  non* 
controversial.  Petitions  may  request 
acceleration  of  reductions  by  one  or  all 
of  the  NAFTA  Parties.  Normally,  the 
acceleration  of  the  elimination  of  tariffs 
will  be  pursued  on  a  reciprocal  basis 
with  Mexico  and/or  Canada.  Since  the 
consultations  will  be  trinational, 
petitions  requesting  acceleration  by 
other  than  all  parties  must  note  the 
reasons  for  excluding  any  party.  In 
addition,  it  is  USTR’s  intention  not  to 
consider  any  petition  dining  thisTound 
requesting  acceleration  between  the 
United  States  and  Canada  concerning  8- 
digit  tariff  headings  that  were 
considered  for  accelerated  duty 
elimination  in  the  three  CFTA  roimds. 
Information  on  how  to  obtain  a  list  of 
such  previously  considered  products  is 
noted  below. 

II.  Timetable 

It  is  the  intent  of  the  United  States, 
Mexico 'and  Canada  to  conduct  an  initial 
NAFTA  acceleration  exercise  on  an 
expedited  timetable.  Petitions 
requesting  consideration  on  an 
expedited  basis  are  due  at  USTR  by 
January  21, 1994.  Petitions  requesting  a 
non-expedited  review  are  due  by 
February  25, 1994.  The  Administration 
intends  to  consider  products  cited  in  the 
SAA  for  which  petitions  are  received  by 
January  21, 1994  on  an  expedited  basis, 
and  will  include  additional  petitions 
received  by  January  21  to  the  maximum 
extent  feasible.  Under  the  expedited 
review  schedule,  USTR  will  publish  a 
preliminary  list  of  the  products  to  be 
presented  to  Mexico  and/or  Canada  on 
or  about  February  7,  and  request 
comments  on  this  list,  due  by  February 
25.  Trinational  meetings  will  begin 
shortly  thereafter,  with  the  intent  of 
reaching  agreement  on  a  package  for 
tariff  acceleration  within  120  days. 


USTR  will  give  priority  to 
consideration  to  products  cited  in  the 
Statement  of  Administrative  Action 
with  respect  to  United  States-Mexico 
tariff  ehmination  acceleration.  The 
expedited  nature  of  the  timetable  for 
this  initial  NAFTA  acceleration  exercise 
may  Umit  the  number  of  products  that 
can  be  considered.  However,  those 
petitions  submitted  which  cannot  be 
considered  on  an  expedited  schedule 
will  be  considered  under  an  extended 
schedule  of  consultations,  as  will  those 
petitions  received  by  February  25. 1994, 
with  a  further  announcement  of  an 
agreed  acceleration  package  made  at  a 
later  date.  It  is  USTR’s  intent  to  include 
as  many  priority  requests  as  is  possible 
in  the  expedited  round.  Advice  firom  the 
United  States  International  Trade 
Commission  (USITC)  and  the  Trade 
Advisory  Committees  will  also  be 
request^  for  all  products,  including 
those  reviewed  on  an  expedited  basis.  A 
futiue  notice  will  provide  information 
on  the  timetable  for  petitions  not 
considered  on  an  expedited  basis. 

777.  Format  of  Petitions 

A  model  petition  format  and  the 
information  requested  is  shown  in  the 
annex  to  this  notice.  In  order  to  be 
considered,  petitions  for  accelerated 
tariff  reductions  must  conform  to  the 
model  format  and  contain  all  essential 
data  elements. 

Responses  to  questions  1  through  11 
listed  in  sections  A  and  B  of  the  petition 
format  are  essential.  Petitioners  should 
also  provide  as  much  of  the  information 
requested  in  section  C  of  the  format  as 
is  available  to  them. 

If  a  submission  contains  business 
confidential  material,  the  specific 
material  must  be  so  identified  in  order 
to  receive  confidential  treatment.  In 
such  cases,  both  a  non-confidential  and 
a  business  confidential  version  of  the 
petition,  each  clearly  marked  as  to  its 
status,  must  be  submitted.  None  of  the 
information  provided  in  sections  A  and 
B  of  the  petition  may  be  designated 
business  confidential. 

A  copy  of  the  petition  format  and  this 
notice  can  be  obtained  fi’om  the  Office 
of  North  American  Affairs,  Office  of  the 
United  States  Trade  Representative 
(USTR).  Room  501,  600  17th  Street, 
NW.,  Washington.  DC  20506,  telephone 
(202) 395-3412. 

TV.  General  Instructions 

1.  One  product  per  petition.  Each 
petition  may  request  accelerated  tariff 
elimination  for  a  single  product  only. 
For  this  purpose,  “single  product” 
means  an  8-digit  tariff  subheading  or,  if 
the  petitioner  is  not  requesting 
acceleration  of  an  entire  8-digit  tariff 


subheading,  a  single  specified  product 
within  an  8-digit  tariff  subheading.  All 
information  contained  in  a  petition 
must  pertain  solely  to  the  single  product 
that  is  the  subject  of  the  petition. 
Petitions  requesting  acceleration  on 
more  than  one  product  caimot  be 
considered. 

2.  Petitioner/product  relationship 
(number  5).  At  least  one  item  must  be 
checked.  If  item  “e”,  "j”  or  “o”  is 
checked,  specify  the  relationship  or 
interest  that  the  petitioner  has  in  the 
product. 

3.  Product  description  (number  6). 
Petitions  for  acceleration  of  an  entire  8- 
digit  tariff  subheading  must  provide  at 
least  a  general  description' sufficient  to 
identify  the  product  coverage  of  the  8- 
digit  subheading. 

Petitions  for  acceleration  of  a  single 
product  within  an  8-digit  subheading 
must  provide: 

a.  A  full  and  complete  description  of 
the  article; 

b.  The  article’s  principal  use  in  the 
United  States: 

c.  The  article’s  commercial,  common 
or  technical  name  or  designation;  and, 
as  appropriate: 

— Illustrative  literature; 

— ^The  relative  quantity  by  weight  of 

each  component  materials  for  articles 

composed  of  two  or  more  materials; 

— Chemical  analysis,  flow  charts,  CAS 

number,  etc.; 

d.  Any  other  information  that  may 
assist  in  determining  the  appropriate 
tariff  classification  of  the  article; 

e.  A  statement  of  the  reason(s)  the 
petitioner  believes  that  the  article  is 
classified  in  the  8-digit  tariff  subheading 
which  the  petitioner  has  entered  in 
number  7  of  the  petition  (e.g., 
outstanding  classification  by  Customs  or 
a  classification  by  Customs  on 
liquidated  entries  of  the  article  in 
question)  and; 

f.  A  copy  of  any  rulings  issued  by  the 
U.S.  Customs  Service  or  the  appropriate 
authorities  in  the  Government  of  Canada 
or  the  Government  of  Mexico  specifying 
the  classification  of  the  petitioned 
product  in  the  Harmonized  Tariff 
Schedule  of  the  United  States,  the 
Customs  Tariff  of  Canada,  and  the  Tariff 
Schedule  of  Mexico. 

Petitions  for  single  products  within  an 
8-digit  which  do  not  provide  the  above 
information  cannot  be  considered. 

Brand  names  or  trademarks  are  not 
acceptable  as  product  descriptions  for 
this  purpose  and  their  use  may  result  in 
rejection  of  the  petition. 

4.  8-digit  tariff  subheadings  (number 
7).  Petitions  for  acceleration  of  tariff 
elimination  under  United  States. 

'  Mexican  and  Canadian  tariff  schedules 
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must  provide  the  correct  applicable  8- 
digit  tariff  subheading  num^  for  each 
of  the  three  tariff  schMules.  If 
acceleration  is  revested  under  only  one 
or  two  of  the  tariff  schedules,  the 
appropriate  tariff  schedule  must  be 
identified  at  the  applicable  8-digit 
subheading  in  those  schedules.  Not 
more  than  (me  8-digit  subheading  in 
each  tariff  schedule  must  be  listed  in  a 
petition.  Commodity  numbers  contained 
in  Schedule  B,  Statistical  Classification 
of  Domestic  and  Foreign  Commodities 
Exported  from  the  United  States,  cannot 
be  substituted  for  the  number  of  the  8- 
digit  tariff  subheading  in  the  United 
States,  Mexican  or  Canadian  tariff 
schedules.  Petitions  using  Section  B 
commodity  numbers  for  this  purpcae 
cannot  be  considered. 

5.  Supplemental  informaticm  (Section 
D).  This  section  of  the  petiticm  ^ould 
be  used  to  provide  informaticm 
supplementing  that  provided  in 
numbers  1  thimigh  17  (specify  the 
relevant  numberfs)  being 
supplemented),  or  any  other  relevant 
informaticm  that  may  assist  in 
consideration  of  the  petiti<m. 

6.  Submission  of  petitions.  Petitions 
must  be  type-written  and  submitted  in 
10  copies,  in  English,  at  the  eariiest 
possible  (late,  but  not  later  than  January 
21, 1994  for  esqpedited  recpiests.  and 
February  25, 1994  for  all  other  requests, 
to;  Office  of  North  American  Affairs, 
Office  of  the  United  States  Trade 
Representative,  room  SOI,  600  17th  ^ 
Street.  NW.,  Washington,  DC  20506, 
ATTN:  Mr.  John  Metre. 

Petitions  received  after  these 
deadlines  cannot  be  considered. 

V.  Condderation  of  Petitions 

All  petitions  received  by  January  21, 
1994,  and  containing  complete  and 
correct  informatitm  as  required  in  this  . 
notice  will  be  reviewed  and  a  decision 
made  as  to  which  articles  will  be 
proposed  to  the  Governments  of  Mexico 
an(l/or  Canada  for  possible  expedited 
accelerated  tariff  elimination.  Petitions 
received  by  February  25. 1994,  will  be 
considered  on  a  more  extended 
timetable. 

Petitions  for  articles  on  which  the 
duty  is  currently  scheduled  for 
elimination  on  January  1, 1994  in 
Annex  302.2  of  the  North  Ameri(xtn 
Free  Trade  Agreement,  as  modified, 
c»nnot  be  considered. 

Petitions  not  containing  complete  and 
accurate  information  reciuired  in 
numbers  1  through  11  of  sections  A  and 
B  caimot  be  considered. 

Petitions  for  products  previously 
considered  for  acx^leraticm  under  the 
U.S.-Canada  Free  Trade  Agreement 
(CFTA)  will  not  be  (xmsidered  during 


this  a(x»leration  round  for  U.S.-Canada 
acceleration.  Products  considered  in  the 
three  CFTA  rounds  are  listed  in  the 
Federal  Register  notices  of  July  17, 

1989,  Volume  54,  Number  135,  at  pages 
29959  through  29971;  October  5, 1990, 
Volume  55,  Number  194,  at  pages  40964 
thitHigh  40973;  and  September  4, 1992, 
Volume  57,  Number  173,  at  pages  40720 
throu^  40727.  Information  on  whether 
a  product  was  (xrnsidered  in  the  CFTA 
product  rotmds  may  also  be  obtained 
TOm: 

The  Offi(»  of  the  U.S.  Trade 
Representative.  (202)  395-3412,  or  The 
U.S.  Department  of  Commerce,  Office  of 
Canada  (202) 482-3103. 

Norm^ly,  the  accelerated  elimination 
of  tariffs  between  the  United  States, 
Mexico  and/or  Canada  will  be  pursued 
on  a  reciprocal  basis.  Petitions 
containing  revests  for  the  accelerated 
elimination  of  Mexican  or  Canadian 
tariffs  will  be  treated  as  applying 
equally  to  correspcmding  U.S.  tariff  , 
treatment,  and  vice  versa.  Since  the 
consultations  will  be  trinational, 
petitions  requesting  ac(»leration  by 
other  than  all  NAFTA  parties  must  note 
the  reasons  for  excluding  any  party. 
Charias  E.  Koh.  Jr., 

Assistant  U.S.  Trade  Bepresentative  for  North 
Americaa  Affairs. 

Annex  A—Mcxiel  Petition  To 
Accelerate  the  Removal  of  Terlffe 
Under  the  North  Amerfcen  Free  Trade 
Agreement 

Section  A.  Petitioner  Identification 

1.  Petitioner: _ 

2.  Address: _ 

3.  Contact  Person: _ 

4.  Telephone  Number. _ 

5.  Petitioner/Product  Relationship: 


a. 

Producer  in  the 

United  States 
b. 

.  Importer  in  the 

United  States 
c. 

ExptMler  in  the  United 

.  Consumer  in  the 

States 

d. 

United  States 
e. 

t 

.  Other,  in  the  United 

States 

Specify: 

f. 

Producer  in  Mexico 

e. 

.  Importer  in  Mexicc 

.  Exporter  in  Mexico 
Consumer  in  Mexico 

i. 

).  Other,  in  Mexico 

Soecifv: 

k. 

.  Producer  in  Canada 

1. 

Importer  in  Canada 

m. 

_  Exportw  in  Canada 

n. 

.  Consumer  in  Canada 

o. 

„  Other,  in  Canada 

Specify: 

Section  B.  Product  Identification  and 
Tariff  Information 

6.  Product  Description:  . 

(Important:  See  paragraph  3  of  General 
Instruction.  Supplement  in  Section  D  if 
necessary.) 

7.  The  product  is  classified  in  the 

following  8-digit  tariff  subheading: 

a.  _ in  the  Harmonized  Tariff 

Scdiedule  of  the  United  States 

b.  _ in  the  Tariff  Schedule  of 

Mexico 

c.  _ in  the  Customs  Tariff  of 

Canada 

8.  This  petition; 

a.  _ — cx>vers  all  products  in  the 

U.S.  8-digit  tariff  subheading 

b.  _ — does  not  (X)ver  all 

products  in  the  U.S.  8-digit  tariff 
subheading 

c.  _ — cx)vers  all  products  in  the 

Mexican  8-digit  tariff  subheaiiing 

d.  _ — does  not  cover  all 

products  in  the  Mexican  8-digit 
tariff  subheading 

e.  _ — covers  all  products  in  the 

Canadian  8-digit  tariff  subheading 

f.  _ — does  n<»t  (»ver  all  products 

in  the  Canadian  8-digit  tariff 
subheading 

(Important;  If  items  "b”,  “d”  or  *‘f '  are 
checked,  the  information  required  in 
paragraph  3  of  the  General  Instructions 
for  product  des(niptions  of  single 
products  within  an  8-digit  subheading 
must  be  provided  with  ffiis  petition.) 

9.  Under  the  North  American  Free  Trade 

Agreement,  the  (xirrent  rate  of  duty 
in  the  tariff  schedule  of: 

a.  The  United  States  is _ 

b.  Mexico  is _ 

c.  Canada  is _ 

10.  Accelerated  removal  is  requested 

for: 

a.  _ the  United  States  duty 

b.  _ the  Mexican  duty 

c.  _ the  Canacliqn  duty 

Note:  if  the  request  is  not  made  for  all 
three  parties,  note  reason  for  exclusion, 
such  as  prior  CFTA  consideration. 

11.  The  petitioner  requests  elimination 

of  the  tarifl/s: 

a.  _ immediately  without  further 

staging 

b.  _ with  accelerated  staging 

Specify; _ 

Section  C.  Economic  and  Statistical 
Information 

12.  Provide  exports  in  1990-1992  by  the 
petitioner,  and  projected  exports  by 
the  petitioner  for  the  12-month 
period  following  implementation  of 
the  petitioner’s  re<|uest: 
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Year 

Quantity 

Value 

a.  From  the  United 
States  to  Mexico: 

1990  . 

1991  . 

199P  . 

b.  From  Mexico  to 
the  United  States: 
1990  . 

/ 

1991  . 

1999  . 

c.  From  the  United 
States  to  Canada: 
1990  . 

1991 

1999  . 

d.  From  Canada  to 
the  United  States: 

1990  . 

1991 

1992  . 

Projected  for  the  12-month  period 
following  duty  removal: 

13.  Provide  imports  in  1990-1992  by  the 
petitioner,  and  projected  imports  by 
the  petitioner  in  the  12-month 
period  following  implementation  of 
petitioner’s  request: 


Year 

Quantity 

Value 

a.  From  Mexico  to 
the  United  States:. 

1990  . 

1991  . 

1992  . 

b.  From  the  United 
States  to  Mexico: 

1990  . 

1991 

1999  . 

c.  From  Canada  to 
the  United  States: 
1990  . 

1991  . 

1992  . 

d.  From  the  United 
States  to  Canada: 

1990  . 

1991  . 

1992  . :.... 

Projected  for  the  12-month  period 
following  duty  removal: 

14.  Production  by  the  petitioner: 


Year 

Quantity 

Value 

a.  in  the  United 

States 

1990  . 

1991  . 

1999  . 

b.  In  Mexico: 

1990  . 

1991  . 

1999  . 

c.  In  Canada: 

1990  . 

1991  . 

1992  . 

15.  Names  and  addresses  of  known 
principal  producers  in  the  United 
States: 

a.  _ 

b.  _ 

c.  _ 

etc. 

16.  Petitioner’s  1991  share  of  the  market 
in: 

a.  the  United  States  was _ %. 

b.  Mexico _ %. 

c.  Canada _ %. 

Section  D.  Supplemental  Information 
(Use  additional  pages  as  necessary.) 
Signatiire  of  person  filing  the  petition: 

Title  or  position: _ 

Date: _ 

[FR  Doc.  93-31269  Filed  12-22-93;  8:45  am] 
BIUJNQ  CODE  319<M>1-e 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
[CGD  93-086] 

New  York  HartxK  Traffic  Management 
Advisory  Committee;  Meeting 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  meeting. 

SUMMARY:  A  meeting  of  the  New  York 
Harbor  Traffic  Management  Advisory 
Committee  will  be  held  on  January  19, 
1994,  in  the  Conference  Room,  second 
floor,  U.S.  Coast  Guard  Marine 
Inspection  Office,  Battery  Park,  New 
York  New  York,  beginning  at  10  a.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  D.  S.  Hill, 
USCG,  Executive  Secretary,  NY  Harbor 
Traffic  Management  Advisory 
Committee,  Vessel  Traffic  Service, 
Building  108,  Governors  Island,  New 
York,  NY  10004-5070;  or  by  calling 
(212)  668-7429. 

SUPPLEMENTARY  INFORMATION:  Authority 
for  conducting  NYHTMAC  meetings  is 
granted  pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463;  5  USC  App.  I).  ’The 
New  York  Harbor  Traffic  Management 
Advisory  Committee  has  been 
established  by  Commander,  First  Coast 
Guard  District  to  provide  information, 
consultation,  and  advice  with  regard  to 
port  development,  maritime  trade,  port 
traffic,  and  other  maritime  interests  in 
the  harbor.  Members  of  the  Committee 
serve  voluntarily  without  compensation 
from  the  Federal  Government. 

Topics  for  this  meeting  include  a 
report  on  upcoming  marine  events, 
digging  operations  in  New  York 


Harbor,  update  on  Vessel  Traffic  Service 
and  Coast  Guard  regulatory  initiatives, 
environmental  monitoring  initiatives, 
charter  renewal  update  and  topics  from 
the  floor. 

Attendance  is  open  to  the  interested 
public.  With  advance  notice  to  the 
Chairperson,  members  of  the  public  may 
make  oral  statements  at  the  meeting. 
Persons  wishing  to  present  oral 
statements  should  notify  the  Executive 
Director  no  later  than  one  day  before  the 
meeting.  Any  member  of  the  public  may 
present  a  written  statement  to  the 
Committee  at  any  time. 

Dated;  December  17, 1993. 

L.L.  Hereth, 

Commander,  U.S.  Coast  Guard,  Acting 
Captain  of  the  Port  New  York,  Acting 
NYHTMAC  Execu  five  Director. 

[FR  Doc.  93-31393  Filed  12-22-93;  8:45  am) 
mUJNC  CODE  4ei»-14-M 


National  Highway  Traffic  Safety 
Administration 

[Docket  No.  93-84;  Notice  1] 

Solactria  Corporation;  Petition  fsr 
Temporary  Exemption  From  Four 
Federal  Motor  Vehicle  Safety 
Standards 

Solectria  Corporation  of  Arlington, 
Massachusetts,  has  petitioned  to  be 
exempted  from  four  Federal  motor 
vehicle  safety  standards  for  trucks  that 
it  converts  to  electric  power.  The  basis 
of  the  petition  is  that  compliance  with 
the  standards  would  cause  substantial 
economic  hardship. 

Notice  of  receipt  of  the  petition  is 
published  in  accordance  with  agency 
regulations  on  the  subject  (49  CFR 
555.7),  and  does  not  represent  any 
agency  decision  or  other  exercise  of 
judgment  concerning  the  merits  of  the 
petition. 

Previously,  petitioner  has  received 
NHTSA  Exemption  No.  92-2  covering 
Geo  Metro  passenger  cards  that  it 
converts  to  electric  power,  and  markets 
under  the  name  “Solectria  Force.”  To 
date,  45  Solectria  Forces  have  been  sold. 
Petitioner  now  intends  to  convert  new 
Chevrolet  S-10  pickup  trucks  to  electric 

Eower.  The  vehicles  to  be  converted 
ave  been  certified  by  their  original 
manufacturer  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards.  However,  petitioner 
determined  that  the  vehicles  may  not 
conform  with  all  or  part  of  four  Federal 
motor  vehicle  safety  standards  after 
their  modification.  The  standards  for 
which  exemptions  were  requested  are 
discussed  below. 
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].  Standard  No.  204,  Stewing  Control 
Rearward  Displacement 

The  conversion  affects  the  ability  to 
meet  paragraph  S4.2.  According  to  the 
petitioner,  “(blecause  the  weight  in  the 
hood  is  changed,  a  30  mile  per  hour 
crash  test  imder  the  conditions  of  S5 
would  be  needed  to  determine  the 
steering  wheel’s  rearward 
displacement” 

2.  Standard  No.  208,  Occupant  Crash 
Protection 

The  conversion  affects  the  ability  to 
meet  paragraphs  S4.2.2  and  S4.6.1. 
Acconling  to  the  petitioner,  ”[b]ecause 
the  Solectria  pidmp  has  manual  Type  2 
seat  belts.  S4.2.2  requires  that  the 
pickup  meet  the  requirements  of 
S4.1.2.3.  S4.6.1  requires  that  Solectria’s 
pickup  meet  the  frontal  crash  protection 
requirements  of  S5.1.” 

3.  Standard  No.  212,  Windshield 
Mounting 

4.  Standard  No.  219,  Windshield  Zone 
Intrusion 

According  to  the  petitioner,  “[t]he 
modifications  will  affect  the 
requirements  in  SS”  of  each  of  these  two 
standards. 

Exemption  was  requested  from  these 
four  standards  for  a  period  of  three 
years.  The  conversion  of  the  vehicle  to 
electric  power  results  in  a  net  weight 
increase  of  500  pounds  whidi  is  17% 
over  the  weight  at  which  the  vehicle 
was  originally  certified.  It  involves  the 


substitution  of  electrical  propulsion 
compcments  for  the  original  ones 
relating  to  internal  combustion 
propulsion,  and  modifications  to  the 
heating  system  and  drive  shaft. 

Petitioner  stated  that  ”thirty>mile  per 
hour  barrier  crash  testing  is  needed  to 
determine  the  actual  energy  absorbing 
characteristics  of  the  new  ^nt 
compartment  components.” 

Petitioner  argued  that  to  require 
immediate  compliance  woulo  create 
substantial  economic  hardship.  As  of 
September  30. 1090.  the  end  of  its  first 
fis^  year,  the  company  had  a  net 
income  of  $8,186.  However,  at  the  end 
of  its  second  and  third  fiscal  years,  it 
has  net  losses,  respectively  of  $87,602 
and  $106,243.  Thus,  as  of  September  30, 
1992,  it  had  cumulative  net  losses  of 
$185,659.  It  estimates  that  the  total  cost 
of  testing  for  compliance  with  the  four 
standards  would  be  $155,520.  If 
modifications  appear  indicated,  further 
testing  would  be  required.  An 
exemption  would  permit  vehicle  sales 
and  the  generation  of  cash  permitting 
testing  and  full  certification  of 
compliance  while  the  exemptions  are  in 
effect  It  anticipates  orders  for  25  trucks 
in  its  first  year  of  production,  50  units 
in  the  second  year,  and  150  vehicles  in 
the  third.  A  draial  of  the  petition  would 
delay  Solectria’s  production  “for  several 
years  and  would  likely  prevent 
producticm  altogether.” 

According  to  the  petitioner,  granting 
the  exemption  would  be  in  the  public 


interest  and  consistent  with  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  because  it  “will  be  able  to 
make  a  substantive  contribution  to  the 
nation’s  clean  transportation  needs.” 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  on  the  petition  of  Solectria, 
described  above,  ^mments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  room 
5109, 400  Seventh  Street,  SW., 

,  Washington.  DC  20590.  It  is  requested 
but  not  required  that  six  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
petitibn  and  supporting  materials  and 
all  comments  received  after  the  closing 
date  will  also  be  filed  and  will  be 
considered  to  the  extent  possible.  When 
the  petition  is  granted  or  denied,  the 
notice  will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Comment  closing  date:  January  21, 
1994. 

(15  U.S.C.  1410;  delegation  of  authority  at  49 
CFR1.50) 

Issued  on  December  16, 1993. 

Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 

[FR  Doc.  93-31312  Filed  12-22-93;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  editodai  corrections  of  previously 
published  Presidentiai,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agefx:y  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  In  the  issue. 


THE  PRESIDENT 
3  CFR  ^ 

Proclamation  6641  of  December  15, 
1993 

To  Implement  the  North  American  Free 
Trade  Agreement,  and  for  Other 
'  Purposes 

Correction 

In  Presidential  Proclamation  6641, 
beginning  on  page  66867  in  the  issue  of 


Monday,  December  20. 1993,  the  billing 
codes  and  file  line  were  inadventently 
omitted.  On  page  66870,  the  billing  c^e 
should  read.  “Billing  code  3195-01-P’'. 
On  page  67259,  the  file  line  and  billing 
code  should  read: 

“[FR  Doc,  93*31008 
Filed  12*15-93;  5:00  pm] 

Billing  code  3190*01*0” 

BtLUNO  coos  1606^-0 


THE  PRESIDENT 
3CFR 

Memorandum  of  December  15, 1993 

Trade  Agreements  Resulting  From  the 
Uruguay  Round  of  Multilateral  Trade 
Negotiations 

Correction 

In  the  Presidential  Memorandum  of 
December  15, 1993,  beginning  on  page 
67263  in  the  issue  of  Monday,  Deromber 
20, 1993,  the  billing  codes  and  file  line 
were  inadventently  omitted.  On  page 
67263,  the  billing  code  should 
read,“Billing  code  3195*01*0”.  On  page 
67302,  the  file  line  and  billing  code 
should  read: 

"IFR  Doc.93*31104 
Filed  12*16*93;  1:12  pm] 

Billing  code  3190*01*0” 

BIUINO  COOe  1S0641-O 


Thursday 

December  23,  1993 


Part  II 

Department  of 
T  ransportation 

Federal  Aviation  Administration 
Federal  Highway  Administration 
Federal  Railroad  Administration 
Research  and  Special  Programs 
Administration 
Coast  Guard 


14  CFR  Part  121 
49  CFR  Part  391 
49  CFR  Part  217  et  al. 

49  CFR  Part  199 
46  CFR  Part  16 

Omnibus  Transportation  Empioyee 
Testing  Act  of  1991;  Workpiace  Drug 
Testing  Programs;  Management 
Information  System;  Finai  Rules 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  121 

Federai  Highvray  Administration 
49  CFR  Part  391 

Federal  Railroad  Administration 

49  CFR  Parts  217  and  219 

Research  and  Special  Programs 
Administration 

49  CFR  Part  199 

Coast  Guard 

46  CFR  Part  16 

RiN  2105-nAB81;  2120-nAC33;  2125-AC81: 
2130-AA64;  2137-AB95;  211S-AD84 

Management  Information  System  (MIS) 
For  Workplace  Drug  Testing  Programs 

AGENCIES:  Federal  Aviation 
Administration  (FAA),  Federal  Highway 
Administration  (FHWA),  Federal 
Railroad  Administration  (FRA), 

Research  and  Special  Programs 
Administration  (RSPA),  and  United 
States  Coast  Guard  (USCG),  DOT. 

ACTION:  Final  rules;  common  preamble. 

SUMMARY:  This  document  is  a  common, 
preamble  to  five  final  rules  being 
published  by  several  operating 
administrations  of  the  Department  of 
Transportation  (FAA,  FHWA,  FRA, 

RSPA  &  USCG)  elsewhere  in  today’s 
issue  of  the  Federal  Register.  The 
Department  needs  employer  drug  testing 
program  data  in  order  to  address  policy 
and  program  issues  relative  to  the  anti¬ 
drug  rules’  effectiveness.  The  FAA, 
FHWA,  FRA.  RSPA.  and  USCG  final 
rules  are  published  elsewhere  in  today’s 
Federal  Register.  These  final  rules 
require  employers  conducting  drug 
testing  to  maintain  and/or  submit  drug 
testing  program  data  to  the  DOT  Agency 
which  has  regulatory  authority  over  the 
employer.  'This  data  will  enhance  the 
Department’s  ability  to  assess  program 
effectiveness  and  compliance. 

EFFECTIVE  DATE:  Effective  generally. 
)anuary  1, 1994.  See  separate  OA’s  rules 
for  specific  date. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Donna  Smith.  Acting  Director,  Office  of 
Drug  Enforcement  And  Program 
Compliance,  Department  of 
Transportation,  400  7th  St.  SW.,  room 
9404,  Washington.  DC  20540,  (202)  366- 
3784. 


SUPPLEMENTARY  INFORMATION: 
Introduction 

On  December  15, 1992,  the 
Department  published  a  notice  of 
proposed  rulemaking  (NPRM)  to  amend 
49  CFR  Part  40  to  establish  alcohol  and 
drug  testing  procedures  for 
implementing  the  requirements  of  the 
Omnibus  Transportation  Employee 
Testing  Act  of  1991.  That  NPRM  also 
proposed  a  Management  Information 
System  (MIS)  to  obtain  specific  drug 
and  alcohol  testing  program  information 
from  employers.  Also  on  December  15. 
1992,  the  Operating  Administrations 
(OAs)— FAA,  FHWA.  FRA,  RSPA.  and 
USCG — issu^  NPRMs  that  proposed  to 
establish  the  specific  MIS  drug  testing 
reporting  requirements  for  the 
employers  they  regulate.  A  similar  MIS 
was  proposed  for  transit  employers  in 
the  Federal  Transit  Administration 
(FT A)  drug  use  prevention  program 
NPRM  published  that  same  day;  that 
MIS  requirement  will  be  included  in  the 
FTA  final  rule  when  issued  at  a  later 
date. 

The  Depailment  is  issuing  the  final 
rules  on  the  drug  testing  MIS,  with  this 
common  preamble,  to  implement  the 
employer  reporting  requirements  for 
calendar  year  1994.  The  Department 
needs  employer  drug  testing  program 
data  in  order  to  address  policy  and 
program  issues  relative  to  the  anti-drug 
rules’  effectiveness.  The  FAA,  FHWA, 
FRA,  RSPA,  and  USCG  final  rules  are 
published  elsewhere  in  today’s  Federal 
Register. 

Over  40  comments  on  the  proposed 
MIS  were  submitted  to  the  49  CFR  part 
40  NPRM  docket.  The  OAs  received 
comments  on  their  MIS  NPRMs.  This 
common  preamble  responds  to  the 
comments  submitted  to  the  49  CFR  part 
40  NPRM  docket  and  to  several  common 
issues  raised  by  commenters  to  the  OAs’ 
NPRM  dockets.  In  addition,  on  February 
8. 1993,  the  Department  published  a 
notice  in  the  F^eral  Register  advising 
that  it  was  conducting  a  pilot  project  to 
evaluate  proposed  MIS  report  forms  and 
submission  procedures.  Forty  employers 
volunteered  to  participate  in  the  pilot 
project.  The  general  findings  from  the 
pilot  project  are  summarized  in  this 
common  preamble. 

The  Department  has  decided  not  to 
amend  49  CFR  part  40  by  adding 
§  40.81,  as  originally  proposed.  The 
Department  received  some  comments 
that  indicated  that  there  appeared  to  be 
unnecessary  duplication,  and,  in  some 
cases,  employers  would  be  confused 
about  which  forms  to  use  and  how  to 
report  MIS  data.  Instead,  each  OA  final 
rule  will  specify  the  MIS  reporting 
requirements  for  employers  regulated  by 


the  OA.  All  employer  MIS  reports  will 
be  submitted  to  each  OA  using  the  MIS 
forms  and  procedures  specified  in  the 
OA’s  rules. 

Response  to  Comments 

1.  Employer  report  submission  date 

'The  NPRM  proposed  February  15  of 
the  calendar  year  following  the  year  to 
which  the  data  pertain  as  the  date  for 
employer  submission  of  MIS  reports  to 
the  appropriate  OAs. 

Numerous  commenters  stated  that 
due  to  the  need  to  compile  and 
consolidate  data  from  several  locations 
and/or  company  divisions  during 
January  and  February,  it  would  be 
difficjlt  to  meet  the  February  15 
reporting  date.  They  requested  a  range 
of  later  dates  (February  28-1  April).  The 
Department  needs  timely  submission  of 
this  data,  but  would  not  be  seriously 
inconvenienced  by  waiting  another 
month.  The  OAs’  final  rules  establish 
March  15  as  the  reporting  date  for 
employers’  MIS  data  to  accommodate 
employers’  legitimate  need  for 
additional  time. 

2.  Complexity  of  MIS 

Since  the  Department  is 
implementing  the  MIS  prior  to  the 
issuance  of  final  rules  on  alcohol 
prevention  programs,  alcohol  testing 
program  data  elements  have  been 
removed  from  the  MIS  forms,  except  for 
the  two  OAs  that  currently  have  alcohol 
testing  requirements  (FRA  and  USCG). 
The  Department  is  still  considering 
adding  alcohol  testing  data  reporting 
requirements  to  the  final  alcohol  testing 
rules  required  by  the  Omnibus 
Transportation  Employee  Testing  Act  of 
1991.  Eventually,  the  Department  hopes 
to  combine  both  drug  and  alcohol 
program  data  in  a  single  MIS  report 
form  for  each  OA  where  practical. 

The  Department  has  attempted  to 
minimize  the  MIS  reporting  burden  on 
employers.  In  respoose  to  the  comments 
and  the  findings  ffom'  the  pilot  project, 
the  Department  has  identified 
additional  ways  to  reduce  the 
complexity  of  the  MIS  report  forms  and 
instructions,  and,  therefore,  the  burden 
on  employers.  The  critical  data  elements 
needed  by  the  Department  and  its  OAs 
have  been  retained,  while  the  format, 
organization  and  some  of  the  proposed 
data  elements  have  been  consolidated 
and  simplified,  resulting  in  shorter 
forms.  To  ease  the  reporting  burden  on 
employers  that  have  no  positive  test 
results  we  have  developed  simplified 
"E-Z”  forms. 

Ill  response  to  the  Department’s 
inquiry,  a  significant  number  of 
commenters  indicated  that  they  would 
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prefer  (or  were  interested  in) 
electronically  submitting  the  required 
data  to  the  OAs.  Therefore,  the 
Department  is  committed  to  developing 
and  providing  a  system  that  will  allow 
employers  to  submit  their  reports 
electronically.  The  OAs’  final  rules 
specify  the  electronic  systems  currently 
available  for  employers’  reporting  or 
plans  for  development  of  such.  It’s  the 
Department’s  intention  that  all  OAs  will 
eventually  provide  a  system  for 
electronic  reporting. 

3.  Methodology 

Commenters  generally  supported  the 
need  for  the  Department  and  its  OAs  to 
acquire  anti-drug  program  data.  Some 
commenters  suggested  that  there  may  be 
other,  less  burdensome  ways  to  acquire 
the  data,  such  as  obtaining  the  data  from 
OAs’  audits  of  employers’  programs.  We 
considered  this  method,  but  the  cost, 
both  to  the  Federal  government  and  the 
employers,  and  the  reduced  utility  of 
such  data  make  this  infeasible.  Data 
derived  hum  ongoing  inspections  and 
audits  would  not  cover  common 
timeframes  (such  as  a  calendar  year) 
unless  collection  of  a  previous  year’s 
data  was  used.  For  example  audits 
conducted  in  1995  would  collect  only 
1994  data,  leading  to  considerable  time 
lag  in  evaluating  program  data.  In  ^ 
addition,  audit  or  inspection  data  would 
represent  a  significantly  reduced  sample 
of  the  industry  since  the  audit  force 
could  not  annually  audit  the 
approximately  one  million  employers 
that  are  covered  by  the  rules.  Audit 
samples  are  often  biased,  because  they 
focus  on  employers  who  have  poor 
safety  records  or  against  whom 
complaints  have  been  lodged. 

The  Department  requested  comment 
on  the  possibility  of  using  a  two-tiered 
system  of  reports.  Under  this 
methodology,  some  employers  could 
have  been  required  to  report  on  the 
complete  set  of  data  elements  and  some 
on  a  reduced  set.  Only  two  comments 
specifically  addressed  this  issue  and 
both  stated  that  a  two-tier  system  would 
be  too  complex  and  unworlmble.  The 
Department’s  efforts  to  develop  a 
workable  two-tiered  process  did  lead  to 
development  of  the  “E-Z”  form 
descril^  earlier,  for  use  by  employers 
whose  drug  testing  programs  have  no 
positive  test  results. 

Some  commenters  suggested  requiring 
drug  testing  laboratories  to  report  drug 
testing  data  to  DOT  and  to  survey  some 
Medical  Review  Officers  (MROs).  The 
Department  and  its  OAs  already  have 
access  to  aggregated  laboratory  data  but 
it  is  not  definitive  (i.e.,  specific  to  each 
employer  or  regulated  industry),  and, 
therefore,  does  not  meet  the 


Department’s  oversight  needs. 

Laboratory  data  would  not  be  useful 
because  it  includes  quality  control 
specimen  data  and  confirmed  positive 
test  results  that  have  been  verified 
negative  by  the  MRO.  In  addition,  the 
Department  does  not  have  the'  authority 
to  impose  or  enforce  a  reporting 
requirement  upon  laboratories  and/or 
MROs.  Only  the  employer  has  access  to 
the  data  needed  to  review  program 
implementation,  compliance  and 
effectiveness. 

Some  commenters  suggested  that  the 
“Government"  should  conduct  the 
testing  and  compile  the  data.  The 
current  anti-drug  rules  impose  the 
recordkeeping  responsibility  on  the 
employer  because  the  employer  is 
required  to  conduct  or  arrange  for  drug 
testing.  The  employer,  therefore,  is  the 
logical  entity  to  collect  and  report  the 
data.  An  employer-based  drug  testing 
program,  in  contrast  to  a  government- 
operated  one.  reduces  the  intrusiveness 
of  the  Federal  government  in  the  day-to- 
day  activities  of  transportation 
employers  and  employees. 

Employer-based  programs  provide 
employers  with  the  flexibility  to 
conduct  drug  testing  with  minimal 
disruption  to  their  operations.  In 
response  to  the  Omnibus  Transportation 
Employee  Testing  Act  of  1991,  the 
FHWA  is  conducting  a  pilot  project  in 
four  states  in  which  State  safety 
enforcement  personnel  conduct 
roadside  random  drug  and  alcohol 
testing  of  truck  drivers.  The  testing  is 
conducted  as  part  of  State  safety 
inspections  of  the  drivers  and  their 
vehicles.  The  FHWA  will  issue  a  report 
in  April  1994  on  the  feasibility  of  such 
government-operated  drug  testing 
programs. 

Several  commenters  recommended 
more  frequent  reporting  and  some 
recommended  reporting  only  every  2  or 
3  years.  More  ftequent  reporting  would 
be  more  burdensome  to  employers  and 
unnecessary  for  the  Department’s 
purposes.  Biannual  or  Triannual 
reporting  would  not  provide 
information  in  a  timely  manner  and 
doesn't  respond  quickly  to  trends.  We 
believe  that  annual  reporting  is 
workable  for  employers  and  is  sufficient 
to  show  trends  and  program  findings  for 
the  Department’s  program  evaluation 
and  policy  development  needs. 
Therefore,  the  final  rules  establish 
annual  MIS  reporting  requirements. 

4.  Specific  data  requested 

The  MIS  consists  of  a  standard  set  of 
data  elements  the  Department  and  its 
OAs  need  in  order  to  review 
implementation,  compliance  and 
program  results,  with  some 


modifications  specified  in  the  OAs’  final 
rules  to  accommodate  circumstances 
peculiar  to  their  industries. 

Some  commenters  recommended 
deleting  periodic  testing  data  since  this 
type  of  testing  is  generally  not  required 
after  the  first  year  of  testing  program 
implementation.  A  large  majority  of 
employer  reports  would  contain  only 
zeros  for  periodic  testing.  Each  OA  has 
its  own  unique  requirements  for 
periodic  testing.  Therefore,  each  OA 
rule  will  specify  periodic  testing  data 
requirements  where  necessary  for 
monitoring  compliance  and 
enforcement  of  its  program. 

Several  commenters  stated  that  there 
is  no  need  to  report  “Number  of 
employees  covered  by  more  than  one 
DOT  OA.”  Although  most  employers  do 
not  employ  employees  who  are  subject 
to  testing  under  two  or  more  OA  rules, 
many  of  the  operational  problems 
brought  to  the  attention  of  the  EXDT 
concern  “dual-covered”  employees. 

Dual  or  multi-modal  operational 
concerns  are  important  and  deserve 
resolution.  To  help  accomplish  this,  the 
Department  needs  baseline  data  to 
identify  problem  areas  and  develop 
appropriate  solutions;  therefore,  we  are 
retaining  the  requirement.  Generally, 
pre-employment,  random  and  retum-to- 
duty  tests  should  be  reported  to  the  OA 
which  regulates  that  function  used  as 
the  basis  for  the  safety-sensitive 
employee  category.  Post-accident  tests 
should  be  reported  to  the  OA  to  whom 
that  accident  is  reportable.  Reasonable 
suspicion  and  periodic  tests  should  be 
reported  to  the  OA  based  on  employee 
function  requiring  the  test.  Most 
employers  will  simply  report  “zero”  in 
items  requesting  data  on  dual-covered 
employees. 

5.  Data  on  Cost  of  the  Drug  Testing 
Program 

The  Department  asked  for  comments 
on  whether  the  OAs’  rules  should 
require  data  on  the  cost  of  implementing 
anti-drug  programs.  Most  commenters 
did  not  address  this  issue,  but  of  the 
ones  that  did.  most  supported  reporting 
cost  data.  A  few  stated  that  cost  data 
would  be  useless  or  inappropriate. 

Some  commenters  stated  that  it  would 
be  difficult  to  compile  cost  data  and  to 
standardize  how  it  would  be  reported. 
Others  stated  that  it  would  have  utility, 
but  that  it  should  come  from  industry, 
consortia  groups  or  associations,  not 
individual  employers. 

While  the  Department  believes  cost 
data  on  the  mandated  elements  of  drug 
testing  programs  (specimen  collection, 
laboratory  testing,  employee  training, 
and  MRO  services)  would  be  useful  in 
assessing  program  effectiveness  and 
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cost-efficienc]r.  difiBcuhics  ia 
standerdiziBg  how  such  mformation 
would  be  compuled  and  inlurpieted, 
reduce  its  utility  and  increase  the 
burden  for  employers.  OA  rules’ 
preembfes  fwthcr  discuss  tlus  issue. 

The  final  ruleado  not  require  cost  data 
reporting. 

6.  Data  on  Employee  Eirttg  ^mse 
Preventiom  Ttaimng 

Employee  training  and  education  are 
very  important  in  substance  abuse 
prevention  programs.  The  Department 
has  included  MIS  data  elements  to 
report  employee  training  conducted  to 
meet  an  QA’a  requiieraeDt  or  to  enhance 
workplace  anti-drag  ptograaM.  Each  QA 
anti-drug  rule  requires  employers  to 
provide  drug  afwaienesa  tnumng  or 
education  fw  entered  employMS  and 
specific  training  for  sopenrisocs  who 
make  reasonable  suspicioa  lest 
deterimnatiocs.  In  general,  oanmcnlers 
to  the  NPRM  on  th^  issue  stated  that 
final  rules  should  require  hflS  data  only 
for  the  training  mandated  in  the  OAs' 
rules.  Each  OA  rule  addresses  the 
specific  training  data  lequireRients 
applKafcle  to  Its  regulat^  employers. 

Some  coramenters  recommended 
deleting  the  data  element  on  ’’actions 
-  taken  in  response  torefusaI-to-test’*.The 
reason  given  is  that  the  OA  rules  require 
employers  to  remove  from  safety 
sensitive  duties  a  person  who  t^ses  to 
take  a  drug  test.  Therefore,  other  > . 

employer  actions  (i.e.^^termination. 
su^tension.  tianslerl  would  be  beyond 
the  scope  of  the  rule.  Some  of  the 
participants  in  the  pilot  test  of  the  MIS 
also  supported  deleting  this  data 
element,  citing  that  information  on  the 
number  of  refusals-to-test  was  sufficient. 
Three  of  the  OAs  have  decided  to  drop 
this  reporting  element  and  monitor  this 
area  through  other  means.  Two  of  the 
OAs  (RSPA  and  FAA)  have  decided  to 
retain  the  raquireRieat  to  report 
personnel  actions  imposed  in  verified 
positive  and  refusaHo-lest 
circumstanoes;  the  preambles  to  the 
FAA  and  RSPA  fia^  rules  discuss  this 
issue  in  detaiL 


7.  Analysis  Of  Changes  In  The  Final 
Rules 

The  following  general  changes  from 
the  proposed  rales  have  been  made  m 
the  das'  final  rules; 

(a)  In  response  to  concerns  raised  by 
commenters,  the  MIS  report  submission 
date  is  changed  from  Pebruery  15  to 
March  15; 

fb)  The  requirement  for  rmorting  data 
element  (3).  which  proposed,  in  part,  to 
require  periodic  teeing  data,  may  be 
deleted  if  the  particular  OA  no  Imger 
requires  periodic  testing  or  does  not 
reouire  reporting  of  drat  data  element. 

(c)  In  response  to  comments  and 
Rndings  from  the  pilot  profect,  dra  data 
element  on  actions  tdum  in  response  to 
a  refusal  to  subnnt  to  a  drug  test,  has 
been  withdrawn  from  some  OAs’  final 
rules.  Where  it  has  been  retained,  the 
OA  preamble  to  its  final  rule  discusses 
the  issue,  including  fostificatiem  for 
retaining  the  requirement. 

(d)  The  OAs’  rales  contain  the  MIS 
forms  to  be  used  by  employers  subfect 
to  their  rules.  The  forms  include 
modifications  to  the  instructions  and 
the  fmms  based  on  the  conmaents  and 
pilot  project  findings  from  employers 
and  other  respondents.  OA  rules  will 
discuss  requiremenls  for  employers  to 
repmt  data  on  employees  that  are 
covered  l^  two  or  mme  OA  regufatkms. 

(e)  Each  OA  rule  except  the  llSCC’s 
provides  a  standard,  simplified  “E-Z” 
MIS  report  form  for  use  ^  employers 
whose  drug  testing  pcograms  have  no 
verified  positive  tests.  The  USOG’s  MIS 
form  has  been  simpGfied  to  die  point 
that  they  have  determined  a  separate  **£- 
Z’*  form  is  not  necessary- 

Taking  into  account  mesa  changes,  as 
well  as  changes  to  current  programs 
contained  in  the  rules  as  proposed,  the 
DOT  operating  administratiotts  estimate 
a  net  increase  of  approxinaetely  12,500 
burden  hours  of  increased 
recordkeeping  and  reporting  burden  as 
compared  with  comperable  DOT  OA 
information  coUectim  requirements  ficff 
drug  testing  programs  currently  in 
place.  On  balance,  this  represents  less 
than  a  1%  increase  over  current  levels. 
While  there  is  a  considerable  reduction 
in  some  individual  OAs  have  made 


substantial  efforts  to  minuniza 
informatiaa  collection  bunfons  through 
the  means  discussad  in  this  preamble 
and  the  preambles  to  the  find  rules  of 
the  mdividuel  OAs- 

Regulatoey  Process  Matters 

Each  of  the  OA  MIS  rah  preambles 
separately  addresses  a  numoerof 
administrative  matters  concerning 
compliance  with  administrative 
requirements  in  statutes,  executive 
orders  and  Departmental  policies  and 
procedures.  Readers  should  reSer  to  the 
individual  OA  rules  for  statements 
sfiecific  to  each  rule. 

Paperwork  Reduction  Act 

The  proposed  information  callection 
requirements  contained  in  the  aotices  of 
proposed  rulemaking  were  reviewed  by 
the  Office  of  Manageaeal  and  Budget 
(OMB)  under  aectkm  3504(11)  of  Ike 
Paperwoik  Reductiou  Act  (44  U.  S.  C 
3501  et.  seq.).  RevisioBS  of  the 
information  cdlection  requirenrants 
contained  in  the  final  rales  have  been 
submitted  to  CMdB  tev  fine!  approvaL  A 
Federal  Register  notice  will  be 
published  when  that  approvd  has  been 
obtained. 

Common  Preamble  for  the  Management 
Information  System  (MIS)  Final  Rules. 

Issued  on  Deesnber  13. 1993  in 
Washington,  DXl 
Federico  Pena, 

Secretaryef  Transportation, 

David  R.  ifinson. 

Administrator,  Federat  Aviatian 
Administratkm. 

Rodney  E.  Slater, 

Administrator,  Fedeiaf  Higfiway 
Adiainistration. 

S.  Mark  Lindsey, 

Acting  Administrator,  Federal  Railroad 
Administration. 

Rose  A.  McMurray. 

Acting  Administrator,  Research  and  Special 
Programs  Admiaistrotkm^  > 

Admiral ).  William  Rime, 

Commandant.  United  States  Coast  Guard. 
|FR  Doc.  93-30929  Filed  12-17-9%.  S;45  mnl 
BiLLwe  coos  ma-az  a 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  121 
Pocli«tNo.2S14q 
RtN  2120-AC33 

Antidrug  Program  for  Personnei 
Engaged  in  Specified  Aviation 
Activities 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  On  November  21, 1988,  the 
Federal  Aviation  Administration  (FAA) 
issued  a  final  rule  requiring  siiecified 
aviation  employers  to  implement 
antidrug  programs  for  personnel 
performing  safety-sensitive  functions. 
This  final  rule  modifies  that  rule  by 
changing  the  existing  employer 
reporting  requirements  to  conform  to  a 
Department  of  Transportation  (DOT) 
Management  Information  System  (MIS), 
to  provide  the  FAA  with  additional  data 
for  use  in  monitoring  the  antidrug 
program,  and  to  minimize  the  reports 
that  must  be  submitted  by  small 
aviation  entities.  The  DOT  has 
published  a  common  preamble 
elsewhere  in  today’s  Federal  Register, 
which  summarizes  public  comments  to 
the  DOT  notice  of  proposed  rulemaking 
(NPRM)  which  was  published  on 
December  15, 1992. 

EFFECTIVE  DATE:  This  rule  is  effective  on  ' 
January  1, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

C^l  Keenan,  Office  of  Aviation 
Medicine,  Drug  Abatement  Divisi<» 
(AAM-800),  Federal  Aviation 
Administration,  400  Seventh  Street, 

SW.,  Washington,  E)C  20590;  telephone 
(202)  366-6710. 

SUPPLEMENTARY  WFORMATION: 
Background 

On  November,  14, 1988,  the  FAA 
issued  a  final  antidrug  rule  requiring 
certain  aviation  employers  and 
operators  to  develop  and  implement  an 
antidrug  program  for  employees 
performing  specified  aviation  activities 
(53  FR  47024  November  21, 1988).  The 
FAA  has  amended  the  final  rule  several 
times  to  address  implementation 
problems  and  clarify  the  requirements 
of  the  rule. 

Current  regulatory  provisions  require 
employers  to  submit  summary  reports  of 
their  drug  testing  program  to  the  FAA 
semiannually.  Data  has  been  gathered 
and  compiled  for  over  3  years  and,  after 
evaluation  of  the  data,  the  FAA  has 
determined  that  to  properly  monitor  the 


industry  and  ensure  compliance  with 
the  final  antidrug  rule,  additional  but 
less  frequent  reporting  of  information  is 
needed  from  fewer  employers. 

On  December  15, 1992,  the  FAA 
issued  a  notice  of  proposed  rulemaking 
(NPRM)  (57  FR  59477)  that  [Hoposed  to 
amend  the  antidrug  rule’s  reporting 
requirements.  The  NPRM  responded  to 
a  DOT  NPRM,  published  the  same  day, 
which  proposed  the  establislmient  of  a 
Departmental  Management  Information 
System  (MIS)  that  would  require 
employers  in  all  segments  of  the 
transportation  industry  to  maintain  and 
submit  standardized  antidrug  program 
information.  The  FAA  propos^ 
changes  to  the  current  reporting 
requirement  to  support  the  EXTTs  goal 
of  establishing  a  systematic, 
standardized  program  to  collect, 
analyze,  and  interpret  antidrug  program 
information. 

The  FAA  also  held  a  series  of  public 
hearings  on  the  NPRM  and  on  a  related 
regulation  also  proposed  on  December 
15, 1992.  These  hearings  were  held  on 
February  26, 1993,  in  Washii^on,  DC; 
on  Mait^  2, 1993,  in  Chicago,  Illinois: 
and  on  March  5, 1993,  in  San  Francisco, 
California.  Each  hearing  was  recorded 
by  a  court  reporter.  The  transcript  of 
each  hearing  and  any  statements  or 
other  material  submitted  to  the  hearing 
panel  during  the  hearings  have  been 
placed  in  the  public  docket.  This 
material  has  been  reviewed  and 
considered  in  the  development  of  this 
final  rule. 

In  the  NPRM  the  FAA  was 
considering  requiring  all  employers  to 
submit  annual  reports  unless  expressly 
authorized  by  the  FAA  not  to  submit  a 
report.  The  FAA  has  since  gone  through 
two  additional  reporting  cycles  and  has 
reconsidered  its  position  regarding  the 
need  for  all  employers  to  sulnnit  reports 
each  year.  Rather  than  excuse  emplojrers 
from  submitting  reports  on  a  case-by¬ 
case  basis,  the  FAA  has  elected  to 
amend  Hs  reporting  requirements. 

Based  on  tne  information  provided  in 
antidrug  program  plans  submitted  to  the 
FAA  for  approval,  the  FAA  has 
determined  that  over  90  percent  of  the 
employees  affected  by  the  antidrug  rule 
are  covered  by  approximatefy  450 
companies  with  50  or  more  covered 
employees.  The  remaining  affected 
employees  are  spread  among  nearly 
5,000  employers,  with  over  a  third  of 
these  employees  working  for  the 
smallest  employers  (10  or  fewer  covered 
enmloyees). 

Further,  the  FAA  has  determined  that 
the  smallest  employers  are 
disproportionately  represented  among 
the  several  hundred  companies  that 
initially  fail  to  submit  required  reports 


by  the  deadline  in  each  reporting  cycle. 
The  workload  and  cost  associate  with 
preparing  letters  of  investigation  for 
each  failure,  mailing  each  letter  by 
certified  mail,  and  ensuring  that 
appropriate  action  is  taken  in  each  case 
has  posed  a  significant  burden  on  both 
the  affected  employers  and  the  FAA. 

The  FAA  has  determined  the  majority  of 
the  nonreporting  occurred  due  to 
confusion  as  to  the  obligation  to  report 
when  the  employers  were  members  of  a 
consortium  or  did  not  have  any  positive 
tests  during  the  reporting  period.  A 
review  of  the  burden  to  such  small 
entities  to  prepare  the  reports  and  the 
relative  value  of  the  data  obtained  has 
convinced  the  FAA  that  the  reporting 
requirement  is  not  necessary.  The  FAA 
believes  the  requirement  that  employers 
maintain  the  testing  data,  coupled  with 
the  inspection  of  records  program, 
provides  reasonable  oversight  of  these 
small  employers. 

Reason  for  Expedited  Effective  Date 

This  rule  is  being  made  effective  in 
less  than  the  30  days  from  publication 
otherwise  required  by  law.  With  an 
effective  date  of  January  1, 1994,  the 
FAA  can  ensure  that  information 
collected  under  this  final  rule  for 
calendar  year  1994  and.  subsequently, 
that  the  benefits  fiom  this  final  rule  are 
realized  without  delay.  Because  the  first 
report  under  this  rule  will  not  be  due 
until  March  15, 1995,  and  most  of  the 
data  must  be  maintained  under 
preexisting  regulatory  requirements, 
employers  subject  to  this  rule  will  not 
be  unduly  burdened  by  an  effective  date 
of  less  than  30  days.  The  FAA  has 
therefore  determined  that  good  cause 
exists  under  the  provisions  of  5  U.S.C 
533(d)(3)  to  warrant  an  expedited 
effective  date. 

Discussion  of  Comments 

General  Overview 

The  comment  period  for  the  NPRM 
closed  April  14, 1993.  The  FAA 
received  eight  comments  in  response  to 
the  NPRM,  and  two  individuals 
addressed  the  MIS  during  the  public 
hearings.  Four  commenters  were 
aviation  associations  (Air  Transport 
Association  (ATA),  Allied  Pilots 
Association,  British  Air  Line  Pilots 
Association  (BALPA),  and  Regional 
Airline  Association  (RAA)),  two  were 
FAA-approved  antidrug  consortia,  and 
foiff^  were  small  air  carriers  and  repair 
facilities.  The  majority  of  comments 
were  favorable  and  supported  the 
expanded  reporting  format.  (The  BALPA 
comment  addressed  testing  issues 
generally  and  did  not  include 
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substantive  comments  on  this 
rulemaking.) 

On  8. 1993,  the  DOT,  in 

coordinatioii  with  the  FAA  and  other 
operatii^  administr^ons  the 
Department,  issued  a  notice  of  pilot 
project  (58  ^  7506)  to  evaluate  the 
proposed  MIS  forms  and  submission 
procedures.  Five  aviatkn  employers 
volunteered  to  participate  in  the  pilot 
project  All  five  completed  and 
submitted  the  forms  without  difffoulty 
or  si^ificant  costs.  The  findings  fiom 
the  pilot  project  have  been  considetred 
in  the  development  of  this  final  rule, 
and  a  copy  of  the  summarized  findings 
has  been  placed  in  the  docket. 

Specific  Issues 
Reporting  Period 

Four  commenters,  including  the  ATA 
and  RAA,  supported  the  ^imination  of 
the  semiannual  report  covering  the 
period  January  1  through  June  30.  No 
commenter  opposed  the  change  to 
annual  reporting. 

FAA  Resp<mse 

Less  frequent  reporting  will  relieve  a 
significant  burden  on  the  aviation 
industry  without  reducing  the  ability  to 
monitor  compliance  or  effectively 
evaluate  data.  This  final  rule  changea 
the  reporting  requirement  to  annual 
report  submission  only. 

Submission  Date 

Two  commenters  recommended  that 
the  date  for  submitting  the  reports  be 
revised.  A  variety  of  dates,  ranging  from 
January  IS  to  the  end  of  the  first 
calendar  quarter  (March  30),  was 
suggested.  Commenters  supporting  an 
earlier  date  believed  it  wcmld  be  b^  to 
provide  the  FAA  with  results  in  a  more 
timely  manner.  The  later  date  was 
suggested  by  some  commenters  who 
believed  it  was  necessary  to  allow 
sufficient  time  to  compile  data. 

FAA  Response 

The  timely  submission  of  the  data  is 
important,  hut  requiring  a  January  15 
deadline  does  not  allow  sufficient  time 
for  data  compilation  and  report 
preparation.  Currently,  the  majority  of 
the  reports  are  received  within  45  days 
after  the  end  of  the  reporting  period 
(i.e.,  February  15  or  August  15). 
However,  a  number  of  reports  are 
received  late,  most  within  30  days 
following  the  due  date.  This  final  rule 
extends  the  prior  due  date  by  one 
month,  to  March  15.  Extending  the  due 
date  will  not  smously  affect  the 
timeliness  of  the  data  and  will  allow 
employers  sufficient  time  for  report 
preparation  and  sulmissicm. 


Report  Format 

Commmters  generally  supported  the 
expanded  report  format,  incKcating  that 
the  collection  of  additional  data  would 
provide  a  more  accurate  picture  of  drug 
use  in  the  aviation  industry.  However, 
some  commenters,  including  the  ATA 
and  the  RAA,  pointed  out  that  the 
collection  of  additional  data  would  be 
more  burdensome.  Two  commenters 
specifically  opposed  the  proposed 
reporting  format,  stating  that  it  was 
significantly  more  burdensome  and 
recommended  keeping  the  existing 
reporting  format. 

FAA  Response 

To  reduce  the  reporting  burden  on 
employers  who  haW  no  verified 
positive  test  results,  the  FAA  has 
limited  the  information  to  be  provided 
and  has  developed  a  simplifi^  “short 
form.”  The  short  form  only  captures 
information  related  to  the  number  of 
covered  employees,  number  of 
specimens  collected,  number  of  test 
results  reported  negative  by  the  medical 
review  officer  (MRO),  number  and 
disposition  of  individuals  who  refused 
to  sulxnit  to  drug  testing,  and  training 
of  employees. 

The  FAA  has  also  reduced  the  MIS 
reporting  burden  on  aviation  employers 
in  the  final  rule.  The  findings  fixm  the 
pilot  project  identified  ways  to  reduce 
the  complexity  of  the  report  format  and 
instructions,  thereby  reducing  the 
burden  on  employers.  The  critical  data 
elements  have  been  retained  while  the 
format,  organization,  and  some  of  the 
data  elements  have  been  consolidated 
and  simplified.  _ 

Proposed  appendix  K  to  14  CFR  part 
121,  Drug  and  Alcohol  Testing 
Management  Information  System  Data 
Collection  Form,  has  been  removed 
from  the  final  rule.  Instead  of  including 
the  reporting  form  as  an  appendix,  the 
FAA  is  requiring  data  to  he  sulmiitted  to 
the  FAA  in  the  form  and  manner 
prescribed  by  the  Administrator.  The 
current  reporting  formats  are  published 
in  today’s  Federal  Register  as  exhibits 
immediately  following  this  rule.  The 
FAA  has  determined  that  while  the  data 
elements  are  properly  a  matter  of 
regulation,  the  format  in  which  the  data 
are  reported  should  remain  within  the 
discretion  of  the  Administrator.  This 
will  enable  the  FAA  to  make  any 
revisions  to  the  format  thti  become 
necessary  without  requiring  a  formal 
rulemaking.  The  reporting  format 
published  with  this  rule  contains  data 
elements  that  differ  slightly  feewn  the 
current  FAA  antidrug  regulation  but  are 
in  conformance  with  the  nomeiu:lature 
used  in  rulemaking  initiated  a&  a  result 


of  the  Omnibus  Transportatkm 
Employee  Testing  Act  of  1991,  e.g., 
follow-up  testing.  The  FAA  rule 
amendment  Incorporating  the  Act’s 
provisions  will  be  forthcoming,  and 
until  it  is  published,  aviation  employers 
are  to  continue  to  report  data  elements 
as  specified  in  the  current  regulation. 

The  FAA  will  continue  to  require 
reportii^  oo  the  dispositioa  of 
individiuds  who  fail  or  refuse  to  submit 
to  a  drug  test  required  by  the  FAA 
antidrug  regulations.  Reporting 
information  on  the  “action  takim”  is 
necessary  to  ensure  eRrpIc^rers  take 
appropriate  action  in  accordance  with 
the  antidrug  regulations  and  their  FAA- 
approved  antidrug  plans.  Further, 
certificate  action  may  be  required  to  be 
initiated  against  individuals  who  refuse 
to  submit  to  a  drug  test. 

The  FAA  is  retaining  the  requirement 
for  employers  to  report  data  on  periodic 
drug  tests  of  employees  required  to  hold 
part  67  medical  certificates  (pilots,  etc.). 
Employers  are  required  to  coquet 
periodic  testing  during  the  first  year  ot 
implementation  of  their  antidrug 
programs  and  may  elect  to  contirtue  or 
cease  periodic  testing  thereafter.  Each 
year  there  are  an  estimated  300  new  part 
121  and  135  certificate  holders  initiating 
antidrug  programs  and  conducting 
periodic  testing.  In  addition,  some 
employers  have  elected  to  continue 
periodic  testing  after  the  first  year  of 
antidrug  program  implementation.  The 
FAA  believes  that  receiving  information 
on  the  resuhs  of  such  testing  is  valuable 
in  obtaining  a  more  complete  picture  of 
the  prevalence  of  drug  usage  by 
employees  who  are  required  to  hold  part 
67  medical  certificates. 

Finally,  the  FAA  has  decided  to  issue 
separate  final  rules  on  the  drug  and 
alcohol  portions  of  the  MIS.  Therefore, 
the  alcohol  testing  program  data 
elements  are  not  included  in  this  final 
rule.  Alcohol  testing  reporting 
requirements  will  be  included  in  the 
final  rule  which  will  implement  alcohol 
misuse  prevention  programs.  Separation 
of  these  data  elements  should  reduce 
the  burden  associated  with  use  of  a  new 
form. 

Training  Data 

The  ATA  specifically  objected  to  the 
data  element  requiring  reporting  of  the 
number  of  supervisors  trained  to  make 
reasonable  cause  testing  determinations. 
The  ATA  stated  that  this  information 
would  be  more  appropriately  obtained 
during  compliance  audits  since  it  does 
not  serve  a  safety  or  administrative 
purpose. 
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FAA  Response 

The  FAA  recognizes  the  ATA’s 
concern.  However,  the  FAA  is  retaining 
the  requirement  to  report  the  number  of 
supervisors  who  have  received  initial 
training.  Training  and  education  are  an 
important  part  of  substance  abuse 
prevention  programs,  and  reporting  the 
number  of  supervisors  trained  to  make 
reasonable  cause  determinations  is 
required  for  safety  and  compliance 
monitoring.  Reporting  information  on 
initial  training  of  supervisors  will 
provide  data  on  the  number  of  newly- 
hired  supervisors  who  may  make 
determinations  to  test  an  employee 
based  on  reasonable  cause.  Through  its 
compliance  inspections,  the  FAA  has 
determined  that,  although  most 
employers  provide  initial  training  for 
supervisors,  many  fail  to  provide 
recurrent  training,  an  integral  part  of  an 
eff^ective  supervisory  training  program. 
Reporting  data  on  recurrent  training  of 
supervisors  is  needed  to  assess  the  level 
of  recurrent  training  and  to  ensure  that 
employers  continue  to  provide  the 
required  training. 

Electronic  Submission 

In  the  NPRM,  the  FAA  requested 
comment  on  the  usefulness  of 
transmitting  employer  data 
electronically  through  the  Anti-Drug 
Information  Center  (ADIC).  Two 
commenters,  an  FAA-approved  antidrug 
consortium  and  a  repair  facility, 
recommended  that  electronic  data  '  * 
submission  be  permitted.  The  ATA 
requested  assurance  that  any  data 
submitted  by  electronic  means  be 
securely  maintained  and  not  publicly 
accessible  through  AOIC. 

FAA  Response 

The  ADIC  services  were  canceled 
effective  October  1, 1993.  Although  the 
FAA  has  initiated  the  technological, 
legal,  and  policy  development  necessary 
to  implement  electronic  data 
submission,  such  a  system  is  currently 
not  on  line.  However,  once  on  line  the 
system  would  be  available  for  use  at  the 
option  of  each  employer.  The  FAA  will 
proceed  with  any  rulemaking  required 
to  implement  this  electronic  option  as 
soon  as  possible. 

Comments  Beyond  the  Scope  of  the  Rule 

The  ATA  objected  to  the  reporting  of 
costs  associated  with  implementing 
antidrug  programs.  The  FAA,  like  the 
other  operating  administrations,  does 
not  intend  at  this  time  to  require 
reporting  of  costs  associated  with 
implementing  antidrug  programs. 

Two  commenters  aodressed  issues  for 
amending  the  record  retention 
requirements,  expanding  employee 


categories  for  testing,  and  mandatory 
disciplinary  actions  for  drug  abusers, 
clearly  beyond  the  scope  of  the  NPRM. 

Summary  of  Significant  Changes  From 
the  Proposed  Rule 

The  FAA  amended  several  elements 
of  the  proposed  reporting  requirements. 
Any  significant  changes  to  a  reporting 
requirement  have  been  discussed 
previously  and  are  summarized  in  this 
section. 

•  The  FAA  has  changed  the  report 
submission  date  horn  February  15  to 
March  15  to  allow  adequate  time  for 
completing  and  submitting  the  report. 

•  The  FAA  has  removed  the  alcohol 
misuse  data  items  from  the  reporting 
format.  The  alcohol  misuse  reporting 
requirements  will  be  published  with  the 
final  rule  implementing  alcohol  misuse 
prevention  programs. 

•  The  FAA  has  developed  a  short 
form  format  to  reduce  the  reporting 
burden  for  employers  with  no  verified 
positive  test  results. 

•  The  FAA  has  not  included  the 
reporting  forms  as  part  of  the  antidrug 
rule.  Data  is  requir^  to  be  submitted  to 
the  FAA  in  the  form  and  manner 
prescribed  by  the  Administrator,  which 
will  allow  the  FAA  flexibility  in  making 
any  necessary  format  changes  without 
requiring  formal  rulemaking.  The 
current  format  is  published  as  an  exhibit 
after  this  rule  in  today’s  Federal 
Roister. 

The  FAA  is  amending  its  reporting 
requirements  to  decrease  the  number  of 
reports  required.  Only  certain  aviation 
employers  conducting  drug  testing 
under  an  FAA-approved  antidrug 
program  will  be  required  to  submit 
annual  reports  of  program  results  to  the 
FAA.  The  FAA  will  continue  to  require 
those  air  carriers  held  to  the  highest 
standard  of  safety — carriers  certificated 
under  14  CFR  part  121 — to  submit 
annual  reports  regardless  of  the  size  of 
the  carrier.  Similarly,  the  FAA  will 
require  reports  from  large  entities 
because  they  are  generally  carriers  with 
significant  numbers  of  passengers  or 
companies  that  provide  safety-sensitive 
services  by  contract  to  part  121  air 
carriers.  Additionally,  the  Administrator 
could  direct  the  remaining  companies 
performing  drug  testing  under  an  FAA- 
approved  antidrug  program  to  prepare 
and  submit  a  report  for  any  given  year 
upon  prior  written  notice  fiom  the  FAA. 
Initially,  the  FAA  intends  to  survey  a 
number  of  such  employers  on  an  annual 
basis. 

Regulatory  Evaluation  Summary 

This  rule  is  part  of  a  package  of  drug 
and  alcohol  testing  rules  that  is  a 
“significant  rulemaking  action”  as 


defined  by  Executive  Order  12866 
(Regulatory  Planning  and  Review).  It 
has  been  reviewed  under  this  order.  The 
anticipated  costs  and  benefits  associated 
with  this  final  rule  are  summarized 
below. 

This  amendment  will  conform  the 
FAA’s  antidrug  program  reporting 
requirements  to  standardized  reporting 
requirements  required  for  each 
operating  administration  by  the  DOT 
common  preamble.  The  purpose  is  to 
provide  E)OT  and  the  FAA  with  critical 
program  information  in  order  to  make 
necessary  procedure  and  program 
evaluations.  These  evaluations  could 
lead  to  policy  changes  to  make  the  rule 
more  effective,  which  would  in  turn 
enhance  public  safety. 

The  amendment  will  have  several 
difierent  efiects  on  cost.  There  will  be 
a  modest  increase  in  the  recordkeeping 
cost  for  each  report  because  aviation 
employers  will  be  required  to  compile 
and  submit  information  in  greater  detail 
than  required  previously.  However,  the 
elimination  of  a  reporting  requirement 
(semiannual  report)  will  result  in  a 
decreased  cost  to  the  employer. 
Additionally,  the  reduction  in  the 
number  of  reports  will  reduce  the  costs 
of  compliance  with  the  antidrug  rule  for 
those  small  employers  that  no  longer 
have  to  submit  annual  reports  each  year. 
It  will  also  reduce  the  FAA’s  cost  of 
administering  the  antidrug  program. 

The  FAA  has  also  developed  a  specific 
format,  with  instructions  that  can  be 
used  to  reduce  the  costs  of  compliance. 
The  FAA  contends  that  any  additional 
cost  will  be  ofiset  and  that  overall  there 
will  be  little  or  no  additional  cost  as  a 
result  of  this  rule. 

Paperwork  Reduction  Act 

The  recordkeeping  and  reporting 
requirements  of  the  final  antidrug  rule, 
issued  on  November  14, 1988,  were 
previously  submitted  to  the'tDffice  of 
Management  and  Budget  (OMB)  for 
approval  in  accordant^  with  the 
Paperwork  Reduction  Act  of  1980,  and 
assigned  OMB  control  number  2120- 
0535. 

Modifications  to  paperwork  package, 
212(M)535,  amend^  to  reflect  the 
burden  associated  with  this  final  rule, 
have  been  submitted  to  OMB  for 
approval.  The  FAA  estimates  that  the 
change  in  this  amendment  will  relieve 
approximately  4,700  employers  of  2.5 
burden  hours  annually.  See  common 
preamble  for  status  of  Paperwork 
Reduction  Act  approval. 

Intmiational  Trade  Impact  Statement 

This  amendment  will  have  little  or  no 
additional  cost  eflect  on  aviation 
operations  performed  under  the 
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provisions  of  the  FAA’s  regulations.  It 
will  have  little  or  no  impact  on  trade 
opportunities  for  United  States  firms 
doing  business  overseas  and  no  effect  on 
foreign  firms  doing  business  in  the 
United  States. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  business  entities  are 
not  unnecessarily  or  disproportionately 
burdened  by  Government  regulations. 
The  RFA  requires  agencies  to  review 
rules  that  may  have  a  “significant 
economic  impact  on  a  substantial 
number  of  small  entities.’*  This  rule  will 
impose  little  or  no  additional  cost  on 
aviation  operators.  Therefore,  the  FAA 
certifies  that  this  amendment  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities. 

Federalism  Implications 

The  regulation  herein  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
the  FAA  has  determined  that  this  « 
regulation  will  not  have  sufficient 
federalism  implications  to  warrant 
preparation  of  a  Federalism  Assessment. 

Conclusion 

In  this  action  the  FAA  amends  the 
requirements  imposed  upon  aviation 
employers  for  the  maintenance  and 
submission  of  specific  antidrug  program 
information.  It  was  undertaken  in 
response  to  a  DOT  initiative  to  establish 
a  standard  Management  Information 
System  (MIS)  for  the  Department’s  drug¬ 
testing  programs.  This  MIS  will  be  the 
basis  for  monitoring  antidrug  rule 
implementation  and  compliance,  and 
for  evaluating  the  effectiveness  of  the 
FAA  and  the  DOT  antidrug  programs. 
Pursuant  to  the  terms  of  the  Regulatory 
Flexibility  Act  of  1980,  the  FAA 
certifies  that  the  provisions  contained  in 
this  amendment  will  not  have  a  . 
significant  economic  impact,  positive  or 
negative,  on  a  substantial  number  of 
small  entities.  In  addition,  the 
amendment  will  not  result  in  an  annual 
effect  on  the  economy  of  $100  million 
or  more  and  will  not  result  in  a 
significant  increase  in  consumer  prices; 
thus,  the  proposal  is  not  significant 
pursuant  to  the  criteria  of  Executive 
Order  12866.  However,  because  the 
amendment  involves  issues  of 
substantial  interest  to  the  public,  the 
FAA  has  determined  that  the 


amendment  is  significant  under  the 
Regulatory  Policies  and  Procedures  of 
the  Department  of  Transportation  (44  FR 
11034,  February  2, 1979). 

List  of  Subjects  in  14  CFR  Part  121 

Air  carriers.  Aircraft,  Aircraft  pilots. 
Airmen,  Airplanes,  Air  transportation. 
Aviation  safety.  Drug  abuse.  Drugs, 
Narcotics,  Pilots,  Safety,  Transportation. 

The  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  title  14,  Code  of  Federal 
Regulations,  part  121,  appendix  1.  as 
follows: 

PART  121— CERTIFICATION  AND 
OPERATIONS:  DOMESTIC,  FLAG.  AND 
SUPPLEMENTAL  AIR  CARRIERS  AND 
COMMERCIAL  OPERATORS  OF 
LARGE  AIRCRAFT 

1.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1355, 
1356, 1357, 1401, 1421-1430, 1472, 1485, 
and  1502;  49  U.S.C  106(g). 

2.  Section  X  of  appendix  1  to  part  121 
is  revised  to  read  as  follows: 

Appendix  I  to  Part  121— Drug  Testing 
Program 

***** 

X.  Reporting  of  antidntg  program  resufts. 

A.  Annual  reports  of  antidrug  program 
results  shall  be  submitted  to  the  FAA  in  the 
form  and  manner  prescribed  by  the 
Administrator  by  March  15  of  the  succeeding 
calendar  year  for  the  prior  calendar  year 
(January  1  through  D^ember  31)  in 
accordance  with  the  provisions  below. 

1.  Each  part  121  certificate  holder  shall 
submit  an  annual  report  each  year. 

2.  Each  entity  conducting  an  antidrug 
program  under  an  FAA-approved  antidrug 
plan,  other  than  a  part  121  certificate  holder, 
that  has  50  or  more  employees  performing  a 
function  specified  in  this  appendix  on 
January  l  of  any  calendar  year  shall  submit 
an  annual  report  to  the  FAA  for  that  calendar 
year. 

3.  The  Administrator  reserves  the  right  to 
require  that  aviation  employers  not  otherwise 
required  to  submit  annual  reports  prepare 
and  submit  such  reports  to  the  FAA. 
Employers  that  will  be  required  to  submit 
annual  reports  under  this  provision  will  be 
notified  in  writing  by  the  FAA. 

B.  Each  report  shall  be  submitted  in  the 
form  and  manner  prescribed  by  the 
Administrator.  No  other  form,  including 
another  DOT  Operating  Administration’s 
form,  is  acceptable  for  submission  to  the 
FAA. 

C  Each  report  shall  be  signed  by  the 
employer’s  antidrug  program  manager  or 
other  designated  representative. 

D.  Each  report  with  verified  positive  test 
results  shall  include  all  of  the  following 
informational  elements: 


1.  Number  of  covered  employees  by 
employee  category. 

2.  Number  of  covered  employees  affected 
by  the  antidrug  rule  of  another  operating 
administration  identified  and  reported  by 
number  and  employee  category. 

3.  Number  of  specimens  collected  by  type 
of  test  and  employee  category. 

4.  Number  of  positive  test  results  verified 
by  a  Medical  Review  Officer  (MRO)  by  type 
of  test,  type  of  drug,  and  employee  category. 

5.  Number  of  negative  tests  reported  by  an 
MRO  by  type  of  test  and  employee  category. 

6.  Number  of  persons  denied  a  position  as 
a  covered  employee  based  on  a  verified 
positive  preemployment  drug  test  reported 
by  an  MRO. 

7.  Action  taken  following  a  verified 
positive  test  result(s),  by  type  of  action. 

8.  Number  of  employees  returned  to  duty 
during  the  reporting  period  after  having 
failed  or  refused  to  submit  to  a  drug  test 
required  under  the  FAA  rule. 

9.  Number  of  employees  by  employee 
category  with  tests  verified  positive  for 
multiple  drugs  by  an  MRO. 

10.  Number  of  employees  who  refused  to 
submit  to  a  drug  test  and  the  action  taken  in 
response  to  the  refusal(s). 

11.  Number  of  covered  employees  who 
have  received  required  initial  training. 

12.  Number  of  supervisory  personnel  who 
have  received  required  initial  training 

13.  Number  of  supervisors  wlio  have 
received  required  recurrent  training. 

E.  Each  report  with  only  negative  test 
results  shall  include  all  of  the  following 
informational  elements.  (This  report  may 
only  be  submitted  by  employers  with  no  • 
verified  positive  test  results  during  the 
reporting  year.) 

1.  Number  of  covered  employees  by 
employee  category. 

2.  Number  of  covered  employees  affected 
by  the  antidrug  rule  of  another  operating 
administration  identified  and  reported  by 
number  and  employee  category. 

3.  Number  of  specimens  collected  by  type 
of  test  and  employee  category. 

4.  Number  of  negative  tests  reported  by  an 
MRO  by  type  of  test  and  employee  category. 

5.  Number  of  employees  who  refused  to 
submit  to  a  drug  test  and  the  action  taken  in 
response  to  the  refusal(s). 

6.  Number  of  employees  returned  to  duty 
during  the  reporting  period  after  having 
failed  or  refused  to  submit  to  a  drug  test 
required  under  the  FAA  rule. 

7.  Number  of  covered  employees  who  have 
received  required  initial  training. 

8.  Number  of  supervisory  personnel  who 
have  received  required  initial  training. 

9.  Number  of  supervisors  who  have 
received  required  recurrent  training. 

F.  An  FAA-approved  consortium  may 
prepare  reports  on  behalf  of  individual 
aviation  employers  for  purposes  of 
compliance  with  this  reporting  requirement. 
However,  the  aviation  employer  shall  sign 
and  submit  such  a  report  and  shall  remain 
responsible  for  ensuring  the  accuracy  and 
timeliness  of  each  report  prepared  on  its 
behalf  by  a  consortium. 
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Issued  on  December  13, 1993,  in  Appendix— Information  Systems  Data 

Washington,  DC  Collection  Forms 

David  R.  Hinson, 

Administration.  Biumo  code  aaio-is-u 


Note:  The  following  appendix  will  not 
appear  in  the  Code  of  F^eral  Regulations. 


Federal  Register  /  Vol.  58,  No.  245  /  Thursday,  December  23,  1993  /  Rules  and  Regulations  68203 


DHUSlESTlNQMANAOEMEliriNFOniMT^ 

D^TACOilECnONFORM 


iNsmucnoNS 

The  folovving  inetructions  are  to  be  used  as  a  guide  for  completing  the  Federal  Aviation 
Administration  (FAA)  and  the  U.S.  Department  of  Transportation  (DOT)  Dnjg  Testing  IAS  Data 
Colectlon  Fomt  These  Instructions  outline  and  explain  the  information  requested  arKl  Irxiicate 
the  probable  sources  for  this  information.  A  sample  testing  results  table  with  a  narrative 
explanation  is  provided  on  pages  M-v  as  an  example  to  facilitate  the  process  of  completing  the 
form  correctly. 


This  reporting  form  includes  five  sections.  These  sections  address  the  data  elements  required 
in  the  FAA  and  the  DOT  drug  testing  regulations.  The  five  sections,  the  page  number  for  the 
instructions,  and  the  pi^  location  on  the  reportfog  form  are: 

Reporting 


instructions  Form 

Section  Page  Page 

A.  AVIATION  EMPLOYER  INFORMATION  i  1 

B.  COVERED  EMPLOYEES  l-ii  1 

C.  DRUG  TESTING  INFORMATION  ii-v  2-4 

D.  OTHER  DRUG  TESTiNG/PROGRAM  INFORMATION  v  5 

E.  DRUG  TRAINING/EDUCATION  vi  5 


Page  1  AVIATION  EMPLOYER  MFORMATK)N  (Section  A)  requires  the  comparry  name  for 

which  the  report  is  done  and  a  current  address.  Below  the  company  names,  list 
any  other  names  the  company  uses  fOoing  Business  As^  and  the  company’s 
FAA  Antkfojg  Plan  identification  Number.  Provide  the  FAA  Operating  Certificate 
Number(s)  held  by  the  company.  Below  this,  a  signature  and  date  are  required 
certifying  the  correctness  arfo  completeness  of  the  information  provided  on  the 
form,  and  a  current  telephone  number  (including  the  area  code).  Firtaily,  list  the 
r>ame,  address,  and  telephone  number  for  any  other  aviation  companies  covered 
under  the  report,  attaching  additionai  sheets,  if  necessary. 

Paget  COVERED  EMPLOYEES  (Section  B)  requires  a  count  for  each  employee  category 

that  must  be  tested  under  the  FA/VDOT  regulations.  For  the  FAA,  the  covered 
employee  categories  are: '  "Right  Crewmember*  which  includes  pilots,  flight 
ertgineers,  and  navigators;  "Flight  Atterxlanf ;  ‘Fiight/Ground  Instructor";  ^Aircraft 
Dispatcher";  "Flight  TesT;  "Maintenance";  "Security/Screener";  and  "Air  Traffic 
Controller."  The  most  Kkeiy  source  for  this  information  is  the  emf^er's  personnel 
department  These  counts  should  be  based  on  the  company  records  for  the 
reported  year.  The  TOTAL  is  a  count  of  Ml  covered  employees  for  al  categories 
combined.  Le..  the  sum  of  the  columns. 


I 


i 
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Addittonii  informabon  must  be  completed  tf  your  company  employs  personnel 
who  perform  duties  coeered  by  the  drug  rules  of  more  than  one  DOT  operatlrtg 
administration.  NUMBER  OF  EMPLOYEES  CXIVERED  BY  MORE  THAN  ONE  DOT 
OPERARNG  ADMMSTRARON.  requires  that  you  identify  the  number  of  I 

employees  in  each  employee  category  under  the  appropriate  additional  operating  ^ 

adminlstrabon(s). 


SacBori C b  uaad to  summartza  the  dtuQ  tgalng  tor  sppMcanis  and  covered  emptoyaes.  TTwraara 
■pen  cwagorbs  of  iBoting  to  bs  compMid.  The  fM  part  ol  th»  tabb  ii  wfwie  you  PSir  ttw  dab  on  prs- 
■n^toyrrwm  testing.  The  fotowkig  ab  parte  ate  for  eritering  drug  testing  data  on  periodb,  random,  poet- 
accident,  reaBonabbsuspicion/cauee,  return  to  duty  and  foNow-upte^ng,  respectiveiy.  Items  necessary  to 
complete  these  tebbe  include: 

1)  •  the  number  of  specimens  coibcbd  in  each  employee  category; 

2)  the  number  or  specimens  tested  which  were  verflied  negative  and  verffied  positive  for  any 
drug(8);  and 

3)  indMduai  counts  off  those  specimens  which  were  verifbd  positive  for  each  of  the  five  drugs. 

Do  ngt  include  resulb  at  qualiiy  control  (QC)  samples  submlited  to  the  testing  bboratory  in  any  off  the  tables. 

A  sampb  tabb  wito  detailed  instnxtions  b  provided  for  the  firb  part  PnE-Elff^jQYliOfr  testing  infforinatioa 
The  format  and  aocplanations  used  for  the  sampb  apply  to  ai  seven  parts  off  the  tabb  In  Section  C. 

Information  on  actions  taken  with  those  persons  testing  posttve  b  also  required  Spedflc  Instmctions  fOr 
provkflng  thb  latter  InformaHon  are  given  after  the  instructions  for  completing  tw  tabb  in  Section  C. 


Ea 


Pago  2  DRUG  TESRNG  INFORMATION  (Section  C)  requires  information  for  drug  testing 
by  category  of.testing.  All  numbers  entered  Into  the  pre<employment  category 
section  off  the  table  should  be  separated  into  the  category  off  employment  for 
which  tffte  appficant  was  applying.  The  other  categories  are  (or  employee  testing 
and  require  information  for  company  employees  in  ccMBfed  poaNorts  only.  Each 
part  of  this  table  must  be  completed  for  each  category  of  testing.  These 
categories  include:  (1)  periodic  (2)  random,  (3)  post-aoddent,  (4)  reasonable 
suspicion/cause,  (5)  return  to  duty,  and  (6)  foUoin^  testing.  These  numbers  do 
net  Include  refusals  lor  testing.  A  sarn^  section  off  the  table  with  example 
numbers  is  presented  on  page  N. 

Three  types  off  information  are  necessary  to  complete  the  left  side  of  thld^table. 
The  first  blank  column  vvith  the  headhg  lilUMBER  OF  SPECIMENS  COLLECTED." 
requires  a  count  tor  aH  ooHected  specimens  by  employee  category.  It  should  not 
include  refusals  to  test  The  second  blank  column  with  the  heading  "NUMBER  OF 
SPECIMENS  VBVFED  NEGIATIVE^*  requires  a  count  for  al  completed  tests  by 
employee  category  that  were  verified  negative  by  your  liAedtoal  Review  Officer 
(MRO). 


ii 
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The  third  blank  column  with  the  heading  "NUMBER  OF  SPECIMENS  VERIFIED 
POSmVE  FOR  ONE  OR  MORE  OF  THE  FIVE  DRUGS,"  refers  to  the  number  of 
specimens  provided  by  job  applicants  or  employees  that  were  verified  positive. 
"Verified  positive"  means  the  results  were  verified  by  your  MRO. 

The  right  hand  portion  of  this  table,  with  the  heading  "NUMBER  OF  SPECIMENS 
VERIFIED  POSmVE  FOR  EACH  TYPE  OF  DRUG,"  requires  counts  of  positive  tests 
tor  each  of  the  five  drugs  tor  which  tests  were  done,  i.e.,  marijuana  (THC), 
cocaine,  phencyclidine  (PCP),  opiates,  and  amphetamines.  The  number  of 
specimens  positive  for  each  drug  should  be  entered  in  the  appropriate  column 
for  that  drug  type.  Again,  "verified  positive"  refers  to  test  results  verified  by  your 
MRO. 

If  an  applicant  or  employee  tested  positive  for  more  than  one  drug;  for  example, 
both  marijuana  and  cocaine,  that  person's  positive  results  would  be  included  once 
in  each  of  the  appropriate  columns  (marijuana  and  cocaine). 

Each  column  in  the  table  should  be  added  and  the  answer  entered  in  the  row 
marked  TOTAL". 


A  sample  table  is  provided  on  page  iv  with  example  numbers. 

Page  2  Below  the  part  of  the  table  containing  pre-employment  testing  information  is  a  box 

with  the  heading  "Number  of  persons  denied  a  posilion  as  a  covered  employeo 
tolowing  a  verllled  posMve  dnig  tesT.  This  is  simply  a  count  of  those  persons 
who  werenot  placed  in  a  covered  position  because  they  tested  positive  for  one 
or  more  drugs. 

SAMPLE  APPUCANT  TEST  RESULTS  TABLE 


The  toliowing  example  is  for  Section  C,  DRUG  TESRNG  INFORMATION,  which  summarizes 
pre-empioyn^  testing  results.  The  procedures  detailed  here  also  apply  to  the  other  categories 
of  testing  In  Section  C  which  require  you  to  summarize  testing  results  for  employees.  This 
example  uses  the  categories  "Flight  Crewmember"  and  "Right  AttendanT  to  illustrate  the 
procedures  for  completing  the  fonn. 


Urine  specimens  were  coiiected  for  157  job  applicants  for  flight  crew  positions 
during  the  reporting  year.  This  information  is  entered  in  the  first  blank  column  of 
the  table  in  the  row  marked  "Flight  Crewmember*. 


The  Medical  Review  Officer  (MRO)  for  your  company  reported  that  153  of  those 
157  specimens  from  appficants  for  fli^  crew  positions  were  negative  (i.e..  no 
drugs  were  detected).  Enter  this  information  in  the  second  blank  column  of  the 
table  in  toe  row  marked  "Right  Crewmember*. 

The  MRO  for  your  company  reported  that  4  of  those  157  specimens  from 
applicants  for  flight  aew  positions  were  positive  (i.e.,  a  drug  or  drugs  were 
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vdetoded).  Enter  this  Infornwlkm  in  the  third  btankootunvi  of  the  table  in  the  row 
marked  "Right  Crowmember*. 


With  the  4  wptdsMm  that  tested  poeWve,  the  following  drugs  were  detected: 

Specimen  Drugs 

#1  Marijuana 

#2  "  ^nphetamines 

#3  Marijuana  and  Cocaine  (Muiti'drug  specimen) 

#4  Marijuana 


Marijuana  was  detected  In  three  (3)  spedmeris,  cocaine  in  one  (1).  and  amphetamines  in  one 
(1).  This  information  is  entered  in  the  columns  on  the  right  hand  side  of  the  table  under  each 
of  these  drugs.  Two  different  drugs  were  detected  in  specimen  #3  (multi-drug)  so  an  entry  is 
made  in  both  the  marijuana  and  the  cocaine  cokimn  for  this  spedmea  Information  on  muiti-(^ 
specimens  must  also  be  entered  in  Section  0.  CfTTlER  ORUQ  TESnNQ/PROGRAM 
MFORMAT10N,  on  page  5  of  the  reporting  form. 


Please  rtote  that  the  sampie  data  coBection  form  aiso  has  information  for  flight  attendants  on  line 
two.  The  same  procedures  outlined  for  flight  crewmembers  should  be  foikwved  for  entering  the 
data  on  flight  attendants.  With  applcants  for  flight  atterfoant  positions,  107  specimens  were 
collected  resulting  in  105  verified  negatives  and  2  verified  positives  - 1  for  marijuana  and  1  for 
opiates.  This  information  is  entered  in  the  row  marked  "Flight  AttendanT. 


The  last  row,  marked  TOTAL*,  requires  you  to  add  the  numbers  in  each  of  the 
columns.  With  this  example.  157  specimens  from  applicants  for  flight  crew 
positions  were  collected  and  107  for  applicants  for  flight  atterKlant  positions.  The 
total  for  that  column  would  be  264  (i  e.,  1574-107).  The  same  procedure  should 
be  used  for  each  column,  i.e.,  add  all  the  numbers  in  that  column  and  place  the 
answer  in  the  last  row. 
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Note  that  adding  up  the  numbers  for  each  type  of  dnig  in  a  nm  CYtUMBER  OF  SPECIMENS 
VBUFIED  POSmVE  FOR  EACH  TYPE  OF  DRUGT)  wiN  not  always  match  the  number  entered  in 
the  third  column,  "NUMBER  OF  SPECIMENS  VERIFIED  POSTTIVE  FOR  ONE  OR  MORE  OF  THE 
FIVEORUQS".  The  total  for  the  numbers  on  the  right  hand  side  of  the  table  may  differ  from  the 
number  of  specimens  testing  positNe  since  some  epedmene  may  corMi  more  tian  one  dnig. 

Remeanbar  that  the  same  procedures  Indfcated  above  are  to  be  used 
Hjr  oQfnpisQnQ  an  or  me  carogones  lor  lesang  nsecsonc. 


Page  4  FoUowirtg  the  table  that  summarizes  DRUG  TESTING  MFORMATION,  you  must 
provide  a  count  of  the  number  of  empioyeea  returned  to  duty  during  this 
reporting  period  after  having  failed  or  refused  a  drug  test  required  under  the  FAA 
rule.  This  information  should  be  available  from  the  personnel  office  and/or  drug 
program  manager. 

Page  4  Neidyou  must  provide  information  on  ACTIONS  TAKEN  ON  VERFIED  POSITIVE 
TEST  RESULTS.  Indicate  the  number  of  employees  subjected  to  the  following 
actions: 

a  No  longer  employed  with  company  •  include  covered  employees  who 
resigned  or  were  terminated  as  the  result  of  a  positive  drug  test. 

a  Reassigned  to  non-covered  fUncttons  -  include  covered  employees  who 
were  reassigned  within  the  company  to  a  non-covered  position  as  the 
result  of  a  positive  drug  test 

a  Erileredrehab8Ratior),  if  appicable,  and/or  relurried  to  covered  fUrictiorw- 
irtdude  covered  employees  who  are  urfoergoing  or  have  completed  a 
rehabilitation  program  and/or  covered  employees  who  have  returned  to  a 
covered  function. 

a  .  Other  -  include  covered  employees  who  did  not  fall  under  one  of  the 
previous  options  artd  specify  the  action  taken. 

Indicate  the  sum  of  the  actions  taken  on  the  line  marked  TOTAL 

Page  5  OTHER  DRUG  TESTINQ/PROGRAM  INFORMATION  (Section  D)  requires  that  you 

complete  a  table  dealing  with  specimens  positive  for  more  than  one  drug  and  a 
table  dealing  with  employees  who  refused  to  submit  to  a  drug  test. 

Page  5  SPECIMENS  VERIFED  POSITIVE  FOR  MORE  THAN  ONE  DRUG  requires 
information  on  specimens  that  contained  more  than  one  drug.  Indicate  the 
EMPLOYEE  CATEGORY  and  the  NUMBER  OF  VERIFIED  POSTTIVES.  Then 
specify  the  combination  of  drugs  reported  as  positive  by  placing  the  number  in 
the  appropriate  columns.  For  example,  if  marijuana  and  cocaine  were  detected 
in  3  fU^  crewmember  specimens,  then  you  would  write  "Flight  Crewmember*  as 
the  employee  c^egory,  "3"  as  the  number  of  verified  positives,  and  ”T  in  the 
columns  for  "Marijuana"  and  "Cocaine".  If  marijuana  and  opiates  were  detected 
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Page  5  ' 


Page  5 


in  2  flight  crewmember  specimens,  then  you  wouid  write  Tiight  Crewmember  as 
the  empioyee  category,  *2”  as  the  number  of  verified  positives,  and  "2"  in  the 
ooiumns  for  "Mar^uana"  arfo  "Opiates". 

EiyPLOYEES  WHO  REFUSED  TO  SUBiyir  TO  A  DRUG  TEST  requires  information 
on  the  NUMBER  OF  COVERED  EMPLOYEES  who  refused  to  submit  to  a  rarKtom 
or  other  (pre-employment,  periodic,  post-accident,  reasonable  suspicion/cause, 
return  to  duty,  or  follow-up)  drug  test  required  under  the  FAA  regulation  and  the 
actions  taken  following  the  refusal. 

DRUG  TRAtiNG  (Section  E)  requires  information  on  the  number  of  covered 
employees  and  supervisory  personnel  who  have  received  the  required  drug 
training  during  the  current  reporting  period. 
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FM  ORUQ  TESTIJG  MB  QATA  OOUJECrm  FORM 


0MB  No.  2r2a0536 


YEAR  COVERED  BV  THIS  REPORT:  19_ 
A.  AVIATION  EMPLOYER  INFORMATION 


Company  Nani» 


Addrass/P.O.  Bok 


Other  Part  121  ancVor  Part  136  certMcaie 


Company  Name 


Street  A6(kessJP.O.  Box 


City 


PlanNa 


Zip  Coda 


inAidad  in  thb  report.  4Mtach  addliionai  shoeta  I  necaasary.) 


Telephone  No. 
(  i 


State  Zip  Code 


for  the  period 


certify  that  the  iiVbrmation  provided  on  this  Federal  Aviation  Acmiinistration  Drug  Tes 
Data  Collection  Form  is,  «o  the  best  ol  my  knowledge  and  beliol.  tnie^  oorrect. 


TMa  Iflt  U.S.(X  Section  1001,  makes  ft  a  crknmal  ollenae  aubiect  to  a  maximum  ine  of  $10,0001  or  iniprisonmeni  fOr 
not  rrx)re  than  5  years,  or  bo^  to  knowingly  arxi  wMufty  make  or  cause  to  be  made  any  false  or  fraudulent  statemems 
or  representations  in  any  matter  within  the  jurisdtelion  of  any  agency  of  tha  Utiited  States. 


the  Federal  Aviation  Administration  estimates  that  Vie  average  burden  for  this  report  form  is  25  hours.  You  may 
submit  any  comments  concerning  the  aocwacy  of  this  burden  estimate  or  any  suggestions  for  reducing  the  burden 
to:  FAAOnig  Abatement  Division  (AAM-800);  US.  Department  of  Transportation;  4007th  St,  S.W.;  Washington,  D.C. 
20590*,  OR  Ofnca  of  Management  and  Bud^  Papenaork  Reduction  Prc^  (21200535);  Washinglon,  D.C.  20603. 


B.  COVERED 


NUMBBtOF  aanjQVEESCCVBCOeV  MORE  THAN  ore  DOT 
OPERATINQ  AOMMSTTMTION 


FHWA 

FRA 

FTA 

I  RSPA 
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READ  BEFORE  COMPLETING  THE  REMAINDER  OF  THIS  FORM: 

1.  AN  items  refer  to  the  ourrent  reporting  period  only  (for  example,  January  1. 1994  -  December  31, 
1 994).  . 


2.  This  report  is  only  for 
ANDTHEU.aDEPAR 


RECMRED  BY  THE  FEDERAL  AVIATION  ADMiNiSTRATION  (FAA) 
OF  TRANSPORTATION  (DOT): 


•  Results  should  be  reported  only  for  employees  in  COVERED  POSmONS  as  deffoed  by  the  FAA 
drug  testing  regulations. 

•  The  information  requested  shoidd  only  IrKlude  testing  tor  marijuana  (THC),  cocaine,  phencyclidine 
|g^^0j)ys.  and  amphetamines  using  the  standard  procedures  required  by  DOT  regulation  49 


3.  Intorrrwtion  on  refosals  for  tesi 
TESTTNQ/PROQRAM  INFORMAL 
report 


should  only  be  reported  in  Section  D  pOTHER  DRUG 
.  Do  QSi  include  refosals  for  testirrg  in  other  sections  of  this 


4.  Do  Qst  include  the  results  of  any  quality  control  (QC)  samples  submitted  to  the  testing  laboratory 
in  any  of  the  tables. 

5.  Complete  aR  Hems;  DO  NOT  LEAVE  ANY  ITEM  BLANK.  If  the  value  for  an  Hern  is  zero  (0),  place  a 
zero  (0)  on  the  form. 


NEGATIVE  drug  tests.  These  are 


C.  DRUG  TESTING  INFORMATION 


EMPIOVEE  CATEGORY 


NUMBER  MJMBER  NUMBER  I  NUMBBt  OF  SPECaTENS  VBVRB)  POStTIVE  FOR 


EACH  TYPE  OF  DRUO 


SPECIMENS  SPECaHENS  SPECSHENS 
COUJECTEO  VERKTED  VERIFEO 
NEQATIVE  POSmVE 


MwW  I 


lEBJI 

<PCP) 
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D.  OTHER  DRUG  TESTING/PROGRAM  INFORMATION 


SPECOyENS  VERFIED  POSITIVE  FOR  MORE  THAN  ONE  DRUG 


EMPLOYEE  ^VE^ED^ 

CATEGORY  .JflSHSl 


EMPLOYES  WHO  HB=USa>  TO  SUOMR’ TO  A  DRUG  TEST 


Number  of  covered  employees  who  refused  to  submit  to  a  drug  test 
required  under  the  FAA  rule: 


ACTION  TAKEN 


to  norvcovered  furwtions: 


Entered  rehabUtalioa  V  appicabie.  and/or  returned  to  covered 
functions:  •» 


NUMBER  OF  REFUSALS 


RANOOMTESTS  I  OTHERTESTS 


E.  DRUG  TRAINING 


DRUG  TTVVMMQ  DURBIQ  CURRENT  REPORTMO  PERIOO 


Covered  employees  who  have  received  initial  trainirtg  on  the  consequences,  manifestations,  and 
behavioral  cues  of  drug  use  as  required  by  FAA  drug  testing  regulations: 


Supervisory  persormei  who  have  received  initial  training  on  the  specific  contemporaneous  physicaL 
behavloraL  and  performance  Indtoators  of  probable  drug  use  as  required  by  FAA  drug  testing 


Number 


Supenriaory  personnel  who  have  receded  recurrant  training  on  the  spedfic  contemporaneous 
physical.  befuwioraL  aiKl  performance  indicators  of  probable  drug  use: 
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CT  DATA  COIlHniON  FORM 

MSTBUCnONS 

Tlie  foHowing  histnictions  are  to  be  used  as  a  guide  for  completing  the  Federal  Aviation 
Administrafion  (FAA)  and  the  U.S.  Department  of  Transportation  (DOT)  Drug  Testing  MIS  *E7 
Data  Coloction  Form.  This  form  should  only  be  used  if  there  are  no  poMdve  tests  to  be  reported 
by  your  company.  These  instructions  outUne  and  explain  the  information  requested  and  indicate 
the  probable  sources  for  this  information.  This  reporting  form  includes  four  sections.  These 
sections  address  the  data  elements  required  in  the  FAA/DOT  drug  testing  regulations. 

SECTION  A  -  AVIATION  EMPLOYER  MF0RMAT10N  requires  the  company  name  for  which  the 
report  is  done,  a  current  address,  the  company's  FAA  Antidrug  Plan  Identification  Number,.and 
the  FAA  Operating  CertHicale  Number(s)  held  by  the  company.  Below  the  company  name,  list 
the  name,  addrase,  arfo  telephone  number  for  any  other  aviation  companies  covered  under  the 
report  attaching  addltionai  sheets.  If  necessary.  Rnally,  a  sigrtature  and  date  are  required 
certifying  the  corredrtees  and  completeness  of  the  information  provided  on  the  form,  and  a 
current  telephone  number  (including  the  area  code). 

%  • 

SECTK)N  B  •  COVERED  BMPLOYEES  requires  a  count  for  each  employee  category  that  must 
be  tested  under  the  FAA/DOT  regulations.  For  the  FAA,  the  covered  employee  categories  are: 
"Flight  Crewmember  which  includes  pitots,  flight  engineers,  and  navigators;  "Flight  Attendanf ; 
"FUght/QrouTKl  instructor*;  "Aircraft  Dispatcher;  "FUghtTest";  "Maintenance";  "Security/ScreeneT; 
and  "AirTraffic  Controler."  The  most  Ikely  source  for  this  information  is  the  empioyer's  personnel 
department  These  counts  shouid  be  based  on  the  company  records  for  the  reported  year.  The 
TOTAL  is  a  count  of  al  covered  employees  for  al  categories  combined,  i.e.,  the  sum  of  the 
columns. 

AdditiortaIJnformation  must  be  completed  if  your  company  employs  personnel  who  perform 
duties  co^ed  by  the  drug  rules  of  more  than  one  DOT  operating  administration.  NUMBEROF 
EMPLOYEES  COVERED  BYMORETHAN  ONE  DOT  OPERATING  ADMINISTTtATION.  requires  that 
you  identify  the  number  of  employaes  in  each  employee  category  under  the  appropriate 
additional  operating  administration(s). 

SECTION  C  -  DRUG  TESTING  INFORMATION  requires  information  on  the  drug  tests  conducted 
by  your  company.  The  first  table  requests  information  on  the  NUMBER  OF  SPECHMENS 
COLlHnEO  AND  VBtiFED  NEGATIVE  in  each  category  for  tasting.  AN  numbers  enteredinto 
the  pre-employment  category  section  of  the  table  should  be  separated  into  the  category  of 
empfoyment  for  \Miich  the  applicant  was  appiying.  The  other  categories  are  for  employe  tes^ 
and  require  information  for  company  empl^ees  in  covered  positions  only.  Each  part  of  this  table 
must  be  completed  for  each  category  of  testing  including:  (1)  periodic,  (2)  random.  (3)  post¬ 
accident.  (4)  reasonable  suspicion/cause.  (5)  return  to  duty,  arfo  (6)  foNow-up  testing.  These 
numbers  do  net  include  refusals  for  testing.  "COLL"  requires  the  number  of  specimens  collected 
in  each  employee  category  for  each  category  of  testing.  "NEG"  requires  a  count  for  aN 
completed  tests  by  employee  category  that  were  verified  negative  by  your  Medical  Review  Officer 
(MRO).  Do  not  include  results  of  quality  control  (QC)  samples  submitted  to  the  testing  laboratory 
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in  any  of  the  categories.  Each  column  in  the  table  should  be  added  and  the  answer  entered  in 
the  row  marked  lUTAL". 

FoMowing  the  table  that  sunmnarizes  DRUG  TESrmQ  INF0RIMT10N.  you  must  provide  a 
of  the  number  of  employees  returned  to  duty  durirrg  this  reporting  pe^  after  having  fated  or 
refused  a  drug  test  required  under  the  FAA  rule.  This  Information  should  be  available  from  the 
personnel  offiM  and/or  drug  program  manager. 

EMPLOySS  WHO  REFUSED  TO  SUBIffT  TO  A  DRUG  TEST  requires  information  on  the 
NUMBBl  OF  COVERED  EMPLOYEES  who  refused  to  submit  to  a  random  or  other  (pre¬ 
employment,  periodic,  post-accident,  reasonable  suspicion/cause,  return  to  duty,  or  foNow-up) 
drug  test  required  urKler  the  FAA  regulation  and  the  Mtion  taken  following  the  refussd.  Irnteate 
the  number  of  employees  subjected  to  the  following  actions: 

•  No  longer  employed  wNh  company -include  covered  employees  who  resigned  or  were 
terminated  as  the  result  of  a  refusal  to  submit  to  a  drug  test 

e  Reassigned  to  rKMTvoovered  functions -include  covered  employees  who  were  reassigned 

within  the  company  to  a  non-covered  portion  as  the  result  of  a  refusal  to  submit  to  a 
drug  test. 

•  Entered  rehfll)Mtalion,iapplcable,  and/or  returned  to  covered  functions -include  covered 
employees  who  are  un^going  or  have  completed  a  rehabilitation  program  and/or 
covered  employees  who  have  returned  to  a  covered  function. 

•  Other  -  include  covered  employees  who  did  riot  fail  under  one  of  the  previous  options 
and  specify  the  actions  takens. 

SECTION  D  -  DRUG  TRAiNINQ  requires  information  on  the  number  of  covered  employees  and 
supervisory  personnel  who  have  received  the  required  drug  training  during  the  current  reporting 
period. 
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FM  DRUG  TES11NG  MS  EZ  DATA  COLiBnxm  FORM  0MB  No.  2120-0535 


YEAR  COVERED  BY  THIS  REPORT:  19_ 
A.  AVIATION  EMPLOYER  INFORMATION 


1  Company  Name 

t'l  1  friirwmmmmmm 

_ _ 1 

[City 

State 

ZipCode  1 

Other  Part  121  and/br  Part  135  certlficaie  hoktors  included  in  this  report  (Attach  additional  sheets  I  necessary.) 


1  Company  Name 

Teiephone  Na  I 

(  _ i _ 

_  _ 1 

ICky 

State 

Zip  Code  1 

I,  the  undersigned,  certify  that  the  information  provided  on  this  Federal  Aviation  Administration  Drug  Testing 
Management  Information  System  EZ  Data  CoNection  Form  is,  to  the  best  of  my  krrowiedge  and  beflef,  true,  correct  and 
complM  for  the  period  stated. 


Title  18,  U.S.C.  Section  1001,  makes  it  a  criminal  offense  subject  to  a  maxbnum  fine  of  $10,000,  or  imprisonment 
for  not  more  than  S  years,  or  both,  to  knovrlngly  and  wttuiiy  make  or  cause  to  be  made  any  false  or  fraudulent 
statements  or  representations  in  any  matter  tvlthin  the  juristfiction  of  any  agency  of  the  United  States. 


The  Federal  Aviation  Administration  estimates  that  the  average  burden  for  this  report  form  is  1  hour.  You  may 
submit  anyoomments  concerning  the  accuracy  of  this  burden  estimate  or  any  suggestions  for  reducing  the  burden 
to:  FAA  Drug  Abatement  Division  (AAM-80Q):  U.8.  Department  of  TransportaUort;  400 7th  St,  S.W,;  WasNngton,  D.C. 
20690;  OR  OfRce  of  Management  and  Bud^  Papenvork  Reduction  Project  (21 204)535);  Wssh^on,  D.C.  20S0a 


B.  COVERED  EMPLOYEES 


Air  Twato  ConSollo 
_ _ TOTAL 
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C.  DRUG  TESTING  INFORMATION 


OF  SPECMBIS  GOUECTH)  AND  VERFED  NEGATIVE 


EMPLOYEE  PnE-  '  RANDOM  •  PEMOOIC  POST-  REASONABLE  REHiRNTO  FOLLON-UP 

CATEGORY  EMPLOYMENT  ACOOENT  SUSPICIONS  DUTY 

_ _ _ _ _  _______ 

coa  I  N6Q~  coa  neq  coa  neo  coa  neo  coa  I  neo  coa  neq  ooa  neo 


DRUG  TRAMMQ  DURMG  CURRENT  REPOfTHNO  PEnOO 


Covered  emptayees  who  have  received  initial 
behavioral  cues  of  drug  use  as  lequM  by  FTOTc 


on  the  consequences,  mantestations.  arxj 
greguiabons: 


Supervlsofy  personnel  who  have  received 
behavioral,  and  performance  indicators  of  i 


ning  on  the  specXic  contemporaneous  physical, 
use: 


(FR  Doc.  93-30930  Filed  12-17-98;  8:45  am) 


BILUNG  CODE  4B10-13-C 


Thursday 

December  23,  1993 


Part  IV 

Department  of 
Transportation 

Federal  Highway  Administration 

49  CFR  Part  391 
Controlled  Substances  Testing; 
Recordkeeping  and  Reporting 
Requirements;  Final  Rule 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

49  CFR  Part  391 
[FHWA  Docket  No.  MC-93-^ 

RtN  212S-AC81 

Controlied  Substances  Testirtg; 
Recordkeeping  and  Reporting 
Requirements 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  The  FHWA  is  modifying  the 
controlled  substances  testing 
information  required  to  be  maintained 
by  motor  carriers  in  annual  summaries. 

In  addition,  the  FHWA  will  statistically 
select  and  require  a  sample  of  motor 
carriers  to  report  annual  summary 
information.  The  FHWA  will  use  this 
and  other  information  to  evaluate  the 
controlled  substances  testing 
requirements. 

EFFECTIVE  DATE:  January  1, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ronald  Finn  or  Mr.  Peter  Chandler, 

Office  of  Motor  Carrier  Standards,  (202) 
36&-2981,  or  Mr.  David  Sett,  Office  of 
the  Chief  Counsel,  (202)  366-0834, 
Federal  Highway  Administration, 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  1X2 
20590.  Office  hours  are  from  7:45  a.m.. . 
to  4:15  p.m.,  e.t.,  Monday  through 
Friday,  except  FederaJ  1^1  holidays. 

SUPPLEMENTARY  INFORMATION; 

Background 

The  FHWA  published  a  Hnal  rule  in 
the  Federal  Register  on  November  21, 
1988,  requiring  motor  carriers  to  test 
commercial  motor  vehicle  drivers  for 
the  use  of  controlled  substances.  Testing 
under  thi:>  rule  must  be  conducted  prior 
to  employment  or  use,  upon  reasonable 
cause/suspicion,  after  certain  recordable 
accidents,  biennially,  and  randomly. 

The  rule  did  not  explicitly  require 
testing  prior  to  returning  to  duty 
following  a  positive  test  nor  follow-up 
testing  as  a  part  of  the  required  after¬ 
care  monitoring  program.  However,  the 
rule  implied  th^  th^  types  of  tests 
must  be  conducted  (53  FR  47134, 

FHWA  Docket  No.  MC-116).  The 
FHWA  also  published  in  the  Federal 
Register  a  notice  of  proposed 
rulemaking  (NPRM)  on  December  15, 
1992,  to  require  subject  employers  to 
maintain  an  aimual  summary  containing 
certain  informatimi  about  their 
controlled  substances  testify  program 
and,  if  requested,  to  sidimit  annual 
summary  information  to  the  FHWA  (57 


FR  59539).  lliese  data  will  assist  the 
FHWA  with  addressing  policy  and 
program  issues  by  enhancing  the 
FHWA’s  ability  to  assess  program 
effectiveness  and  compliance. 

Analysis  of  Comments 

There  were  28  commenters  to  the 
NPRM.  The  concerns  of  most 
commenters  have  been  addressed  in  a 
department-wide  document  because  the 
reporting  requirements  are  a  multi¬ 
modal  issue.  Please  refer  to  the  common 
preamble  of  the  final  rales  fm’ 
Management  Information  System  For 
Woriiplace  Drug  Testing  Programs, 
published  elsewhere  in  today’s  Federal 
Register,  for  an  analysis  of  the 
comments  filed  with  the  FHWA,  other 
modal  administrations,  aiui  the  Office  of 
the  Secretary.  Comments  to  the  FHWA’s 
NPRM  that  are  not  addressed  in  the 
common  preamble  of  the  final  rules  for 
Management  Information  System  For 
Workplace  Drug  Testing  Programs  are 
addressed  here. 

Information  Submitted  on  the  Form 

Comment:  Two  commenters 
recommended  that  the  number  of 
negative  tests  not  be  required  to  be 
reported  because  this  number  can  be 
computed  by  subtracting  the  number  of 
positive  tests  from  the  total  number  of 
specimens  collected. 

FHWA  Response:  The  number  of 
negative  tests  cannot  be  simply 
computed  by  subtracting  the  number  of 
positive  tests  from  the  total  number  of 
tests  performed  because  this  method 
foils  to  accoimt  for  cancelled  tests. 

Comment  Pinnacle  Transport 
Services  stated  that  the  numbn  of 
employees  verified  positive  by  a 
medical  review  officer  (MRO)  would  be 
the  same  number  as  those  who  were 
referred  to  rehalulitation  before 
returning  to  work.  'The  Baltimore  Gas 
and  Electric  Ca  (BG&E),  Pinnacle 
Transport  Services,  and  the  American 
Trucking  Associations,  Inc.  (ATA)  all 
recommended  that  informatimi  on 
refresher  training  not  be  required  to  be 
reported  because  this  training  is  not 
required  by  the  FMCSRs.  The  ATA  also 
recommended  that  information  on 
initial  training  not  be  required  to  be 
reported. 

FHWA  Response:  The  FHWA  has 
deleted  the  requirement  to  report  the 
number  of  employees  who  undergo 
either  rehabilitaticm  or  refresher  training 
as  recommended.  However,  the  FHWA 
has  retained  the  requirement  to  report 
information  on  the  initial  training 
required  by  49  CFR  391.119  fw 
supervisors  and  company  officials  who 
make  reasonable  suspicion 
determinations.  This  information  is 


needed  to  evaluate  the  effectiveness  and 
accuracy  of  reasonable  suspicion 
determinations.  Such  information  may 
reveal  violations  of  the  controlled 
substances  testing  regulations  and. 
therefore,  is  needed. 

Comment  Although  the  ATA 
submitted  comments  recommending  the 
deletion  of  certain  proposed  data 
elements,  the  ATA  also  recommended 
that  additional  data  on  accident  severity 
be  collected. 

FHWA  Response:  The  FHWA  agrees 
with  the  ATA  that  data  on  accident 
severity  would  be  helpful  in  the 
evaluation  of  post-accident  testing  and. 
therefore,  has  added  an  entry  for  two 
categories  of  accidents,  fatal  and  non- 
fatal. 

Comment:  Mobile  Laboratory  Services 
recommended  that  blind  test  results  be 
reported  because  these  results  are  sent 
to  motor  carriers. 

FHWA  Response:  The  FHWA  is  not 
requiring  that  blind  test  results  be 
reported  because  the  FHWA  only  needs 
information  resulting  from  MRO 
verifications  for  program  analysis. 

Comment:  The  BG&E  recommended 
that  ail  motor  carriers  submit 
management  information  system  (MIS) 
data  b^use  this  would  be  the  only  way 
the  FHWA  could  obtain  a  true  picture 
of  program  implementation.  The  BG&E 
also  recommended  that  motor  carriers 
who  contract  with  other  motor  carriers 
to  provide  either  goods  or  services 
should  be  responsible  for  the 
recordkeeping  of  their  own  drivers. 

FHWA  Response:  It  is  not  necessary 
for  all  employers  to  submit  MIS  data  for 
the  FHWA  to  be  able  to  properly 
evaluate  program  effectiveness.  In 
addition,  the  FHWA  does  not  have  the 
resources  to  collect  MIS  data  from 
approximately  270,000  motor  carriers 
subject  to  this  final  rule.  Employers  who 
are  required  to  report  MIS  data  will  be 
randomly  selected.  Thesd*data  will  be 
subject  to  verification  by  FHWA  field 
staff.  However,  the  FHWA  agrees  with 
the  BG&E  that  companies  that  meet  the 
definition  of  employer  in  49  CFR  390.5 
must  keep  the  controlled  substances 
testing  results  records  for  their  drivers. 

Comments  Submitted  to  Related 
Controlled  Substances  Rulemaking 

Comment:  The  ATA  stated  in  its 
comments  to  FHWA  Docket  No.  MC- 
116,  Controlled  Substances  Testing,  that 
49  CFR  391.87(h)(5)  should  be  amended 
by  classifying  the  disposition  of  each 
driver  who  did  not  pass  a  controlled 
substances  test  into  the  following 
categories;  not  hired,  employment 
terminated,  referred  to  rehabilitation 
program,  transferred  to  a  non-driving 
position,  and  other  (specify). 
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FHWA  Response:  The  FHWA  has 
reevaluated  driver  disposition 
information.  The  FHWA  has  determined 
that  most  of  this  information  is  not  vital 
to  analyze  the  program.  Therefore,  the 
requirement  in  49  CFR  391.87(h)(5)  to 
record  driver  disposition  information  is 
being  amended  to  require  motor  carriers 
to  maintain  the  niunber  of  drivers  not 
hired  following  a  positive  test.  The 
FHWA  received  other  comments  to 
Docket  MC-116  which  it  will  address  in 
the  alcohol  and  controlled  substances 
use  and  testing  final  rule  to  be 
published  at  a  later  date. 

Analysis  of  the  Final  Rule 

Though  each  motor  carrier  will 
continue  to  be  required  to  compile 
program  data  in  an  annual  summary,  the 
FHWA  will  randomly  select  a  sample  of 
motor  carriers  from  the  national  Motor 
Carrier  Management  Information  System 
(MCMIS).  The  sample  of  motor  carriers 
will  be  large  enou^  so  that  the  sample 
statistics  will  have  a  tolerable  error  of 
plus  or  minus  one  percentage  point  in 
a  99  percent  confidence  interval.  For 
example,  this  means  the  FHWA  will  be 
99  percent  confident  that  the  actual 
industry  positive  rate  is  within  plus  or 
minus  one  percentage  point  of  the 
sample  statistics. 

Employers  selected  to  submit  data 
will  be  notified  by  mail  on  or  around 
January  2  of  the  year  in  which  the  data 
is  due.  For  example,  a  motor  carrier  who 
is  selected  and  notified  in  January  1995 
must  report  data  for  calendar  year  1994 
by  March  15. 1995.  The  notice  to  submit 
data  will  specify  the  name  and  address 
where  the  data  are  to  be  submitted  and 
enclose  copies  of  both  long  and  short 
forms.  Motor  carriers  will  have  the 
option  to  submit  either  form  by 
electronic  transmission  and  will  receive 
information  on  how  to  submit  the  forms 
electronically. 

Previous  versions  of  the  forms  were 
included  in  the  NPRM  (57  FR  59539)  as 
appendix  H  to  49  CFR  ^apter  Ed, 
subchapter  B.  The  FHWA  foresees  that 
the  forms  may  be  changed  in  the  future 
to  make  them  more  understandable 
based  on  comments  received.  Therefore, 
the  most  current  versions  of  the  long 
and  short  forms  are  contained  in  this 
document  for  informational  purposes 
only  as  Illustrations  I  and  11  in  the 
Appendix  to  this  document 
respectively.  The  FHWA  is  not  solicting 
employers  to  submit  data  by  including 
the  forms  in  this  document.  The  FHWA 
'will  not  enter  information  into  the  MIS 
from  imsolicited  respondents  because 
the  sample  is  random  in  nature.  The 
acceptance  of  unsolicited  responses 
would  bias  the  sample.  The  aggregation 
of  information  collected  from  solicited 


reports  will  be  utilized  for  program 
analysis  and  to  respond  to  requests  for 
information  from  Federal  agencies, 
members  of  Congress,  and  the  general 
public. 

Motor  carriers  whose  drivers  had 
verified  positive  test  results  in  the 
preceding  calendar  year  must  utilize  the 
long  form.  Motor  carriers  whose  drivers 
had  no  verified  positive  test  results  in 
the  preceding  calendar  year  will  be 
allowed  to  utilize  the  short  form.  Motor 
carriers  whose  drivers  had  refused  to 
test  in  the  preceding  calendar  year  will 
be  allowed  to  utilize  the  short  form  if  no 
drivers  had  verified  positive  test  results 
in  the  preceding  year.  Test  results  must 
be  reported  for  the  calendar  year  in 
which  the  MRO  made  the  final 
determination  of  the  test  result 
regardless  of  the  date  the  specimen  was 
collected.  For  example,  a  final 
determination  of  a  test  result  made  by 
a  MRO  on  January  2, 1994,  for  a 
specimen  collected  on  December  30, 
1993,  must  be  included  in  the  data  for 
calendar  year  1994. 

Within  section  B  (Covered 
Employees)  of  both  the  long  and  short 
forms,  motor  carriers  must  submit  the 
number  of  covered  employees  in  each 
category  subject  to  testing  under  the 
controlled  substances  testing  regulations 
of  more  than  one  DOT  operating 
administration  (OA),  identified  by  OA. 
As  formulated  by  the  Department, 
employers  who  are  subject  to  the 
controlled  substances  testing  regulations 
of  two  or  more  OAs  must  submit  data 
to  each  regulating  OA  for  those 
employees  covered  by  that  OA’s  rule. 
Employees  who  perform  functions 
covered  by  more  than  one  OA  should  be 
identified  by  their  employer  under  the 
covered  position  that  they  will  be 
reported.  Data  on  dual  covered 
employees  should  be  reported  to  the 
appropriate  OA. 

Reportability  is  determined  by 
employee  function.  Therefore, 
employees  who  are  subject  to  the 
controlled  substances  testing  regulations 
of  more  than  one  OA  must  be  reported 
as  follows: 

For  pre-employment  and  random 
testing,  an  employee  should  be  reported 
to  whichever  OA  covers  more  than  50% 
of  that  employee’s  function.  For  post¬ 
accident  and  reasonable  cause/ 
suspicion  testing,  however,  reportability 
should  be  determined  by  the  Unction 
the  employee  was  performing  at  the 
time  of  the  accident  or  incident.  Finally, 
for  return  to  duty'and  follow-up  testing, 
the  employee  should  be  reported  to  the 
same  OA  to  whom  the  initial  positive 
was  reported. 

Although  this  rule’s  annual  summary, 
and  any  reports  made  to  the  FHWA 


because  of  the  rule,  do  not  contain  the 
requirement  to  summarize  educational 
training  of  drivers,  motor  carriers  must 
continue  to  record  and  maintain 
training  provided  to  drivers  as  required 
by  §  391.121(b)(3).  The  documentation 
of  the  training  continues  to  be  required 
and  must  be  maintained  in  accordance 
with  §  391.87(d).  The  FHWA  will 
review  driver  training  documentation 
during  reviews  of  a  motor  carrier’s 
compliance  with  the  drug  testing 
regulations. 

Rulemaking  Analyses  and  Notices 
Regulatory  Impact 

This  rule  is  being  made  elective  in 
less  than  the  30  days  firom  the 
publication  otherwise  required  by  law. 
With  an  efiective  date  of  January  1, 

1994,  the  FHWA  can  ensure  that 
information  is  collected  under  this  final 
rule  for  calendar  year  1994  and, 
subsequently,  that  the  benefits  from  this 
final  rule  will  not  be  due  until  March 
15. 1995,  and  most  of  the  data  must  be 
maintained  under  preexisting  regulatory 
requirements,  employers  subject  to  this 
rule  will  not  be  imduly  burdened  by  an 
effective  date  of  less  than  30  days.  The 
FHWA  has  therefore  determined  that 
good  cause  exists  under  the  provisions 
of  5  U.S.C.  553(d)(3)  to  warrant  an 
expedited  efiective  date. 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined  that  this 
action  is  part  of  a  package  of  alcohol 
and  drug  testing  rules  that  is  a 
significant  regulatory  action  under 
Executive  Order  12866.  It  has  been 
reviewed  under  this  order.  It  is  a 
significant  rule  within  the  meaning  of 
Department  of  Transportation  regulatory 
policies  and  procedures.  It  is 
anticipated  that  the  economic  impact  of 
this  rulemaking  will  be  minimal. 
Therefore,  a  full  regulatory  evaluation  is 
not  required. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C  601-612),  the 
agency  has  evaluated  the  effects  of  this 
rulemaking  on  small  entities.  Based  on 
the  evaluation,  the  FHWA  hereby 
certifies  that  the  action  contained  in  this 
document  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
'  criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
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this  rulonaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
pr^iaration  of  a  fedm-alism  assessment. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Fedwal  Domestic 
Assistance  Program  Number  20.217, 
Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Oder  12372 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  do  not  apply  to  this  program. 

Paperwork  Reduction  Act 

This  rule  contains  collection  of 
information  requirements.  The  FHWA 
has  submitted  the  requirements  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  under  section  3504(h) 
of  the  Paperwork  Reduction  Act  (44 
U.S.C  3501  et.  seq).  See  common 
preamble  on  the  status  of  the  Paperwork 
Act  approval. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this 
rulemaking  tor  the  purpose  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C  4321  et  seq.)  and  has 
determined  that  this  acticm  %vould  not 
have  any  eflect  on  the  quality  of  the 
environment. 

Regulatory  Identification  Number 

A  regulatory  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory  ’  • 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  ea^  3rear.  The  RIN  contained 
in  the  heauing  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subiects  in  49  CFR  Part  391 

Controlled  substances  testing. 
Highway  safety.  Motor  carriers,  Motor 


vehicle  safety.  Reporting  and 
recordkeeping  requirements. 

Issued  on:  December  13, 1993. 

Rodney  E.  Slater, 

Federal  Midway  Administrator. 

For  the  reasons  set  out  in  the  ' 
preamble,  49  CFR  part  391  is  amended 
as  follows: 

PART  391— QUAUnCATION  OF 
DRIVERS 

1.  The  authority  citation  for  part  391 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  2505;  49  U.S.C 
504  and  3102;  49  CFR  1.48. 

2.  In  §  391.87,  paragraph  (h)  is  revised 
to  read  as  follows: 

§391.87  Notification  of  test  results  and 
recordkeeping. 

***** 

(h)  A  motor  carrier  shall  maintain  all 
administrative  records  prataining  to  its 
controlled  substances  testing  program 
and  an  annual  calendar  year  summary 
of  the  results  of  its  controlled 
substances  testing  program  performed 
under  this  subpart. 

(1)  The  administrative  records  shall 
include  agreements  with  collection 
facilities,  laboratories,  MROs,  consortia, 
names  and  positions  of  company 
officials  and  their  role  in  the  motor 
carrier’s  controlled  substances  testing 
program,  monthly  laboratory 
summaries,  reco^keeping  and  testing 
procedures  including  random  testing 
selection  and  notification  procedures. 

(2)  The  motor  carrier’s  summary  shall 
include  the  following  information; 

(i)  Number  of  drivers  subject  to 
subpart  H; 

(ii)  Number  of  drivers  subject  to 
testing  under  the  anti-drug  rules  of  more 
than  one  DOT  agency,  identified  by 
each  agency; 


(iii)  Number  of  specimens  collected 
by  type  of  test  (e.g.,  pre-employment, 
random,  reasonable  cause/suspicion, 
post-accident); 

(iv)  Number  of  positives  verified  by  a 
MRO  by  type  of  test,  type  of  controlled 
substance; 

(v)  Number  of  negatives  verified  by  a 
MRO  by  type  of  test; 

(vi)  Number  of  persons  denied  a 
position  as  a  driver  following  a  verified 
controlled  substances  test; 

(vii)  Number  of  drivers  verified 
positive  by  a  MRO  who  were  returned 
to  duty  as  a  driver  during  the  reporting 
period; 

(viii)  Number  of  drivers  with  tests 
verified  positive  by  a  MRO  for  multiple 
controll^  substances; 

(ix)  Number  of  drivers  who  refused  to 
submit  to  a  controlled  substances  test 
required  under  this  subpart;  and 

(x)  Number  of  supervisors  who  have 
,  received  required  training  during  the 
reporting  period. 

(3)  All  motor  carriers  shall  complete 
the  annual  summary  by  March  IS  of  the 
following  calendar  year.  If  a  motor 
carrier  is  notified  by  mail  on  or  around 
January  2  of  the  calendar  year  in  which 
the  annual  summary  is  due,  tlie  motor 
carrier  shall  submit  the  annual  summary 
report  information,  in  the  form  and 
manner  prescribed  by  the  FHWA,  by 
March  15  of  the  same  year.  When  the 
information  is  submitted  to  the  FHWA 
by  mail  or  electronic  transmission,  the 
information  requested  shall  be  typted, 
except  for  the  signature  of  the  certifying 
official. 

Note:  The  following  appendix  will  not 
appear  in  the  Gide  of  F^eral  Regulations. 

Appendix — information  Systems  Data 
Collection  Forms 

BILUNQ  CODE  4t10-2a-P 
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tJUISTIWnOMi-OWUQTBTlIQIIPiPWJWn-W^^ 

Qoujecimrom 


MSTTVJCnONS 

The  fotowing  Instiuciiont  am  to  be  uaed  M  «  guide  for  completing  the  drug  testing  information 

in  the  Federil  HIghiway  Adsninislration  (FHIMA)  and  the  U.S.  Oepartinard  of  Transportaflon  (DOT) 
Drug  Testing  tIRS  Date  OolacttonFbiia  Theaa  insinicdona  outline  and  eMpiain  lha  information 
requested  and  Indicaie  the  probable  aouroes  for  this  information.  A  sample  tasting  rsauils  table 
with  a  narrative  explanation  is  provided  on  pages  l-hr  as  an  example  to  facRRaie  foe  prooeas  of 
completing  the  form  correctly. 

Thte  reporting  form  indudes  three  sections.  Coiiectivety.  these  sections  address  the  data 
elements  required  In  the  FHWA  arKi  the  tX>T  drug  testing  ragulalions.  The  three  sections,  the 
page  number  for  the  instructions,  and  the  page  location  on  the  reporting  form  are: 

Repc^g 


instructions  Form 

Section  Pace  Eigg 

A.  MOTOR  CARRIER  EMPLOYER  INFORMATION  i  1 

a  COVERED  QMPLOYEES  i  1 

C.  DRUG  TESTINQ  MFORMATXM  i^  2 


Page  1  MOTOR  CARRER  EMPLOYER  ttd=ORMATION  (Section  A)  requires  the  company 

naiTte  for  which  the  report  is  dorte,  a  current  address,  the  U.S.  DOT  number,  arfo 
toe  ICC  number.  Below  this,  a  signatura,  date,  and  currartf  telephone  (Including 
toe  area  cod^  are  snlsrsd  by  toe  person  certifying  the  oorrectness  and 
complelaness  of  toe  form. 

Page  1  COVERED  EMPLOYEES  (Section  B)  requires  a  count  for  each  employee  category 

that  must  be  fostod  under  DOT  reguialiorts.  There  is  only  one  category  of 
covered  emptoyees  for  R4WA,  and  that  is  "Drivers' in  toe  tahies.  The  most  likely 
source  for  this  Mormalion  la  the  employer’s  personnel  department  Thesecounts 
should  be  based  on  toe  company  leoords  for  the  reported  year.  An  employee 
atoo  is  hired  twfoe  or  more  in  the  reported  year  must  be  counted  as  a  sfogie 
empfoyea. 

Additional  Information  must  be  completed  if  your  company  employs  personnel 
who  perform  duties  covered  by  the  rSug  rules  of  more  than  orte  DOT  operating 
administration.  l«JMBEROF  EMPIJDYEES  COVERED  BYMORETHAN  ONE  DOT 
OPERATMG  APMBiSTRATIOM,  requires  that  you  identity  the  number  of 
employees  in  each  employee  category  under  the  appropriate  additional  operating 
admintebatlon(^.  The  employees  covered  by  nxsa  than  one  DOT  operating 
administration  rrHist  be  counted  urxfer  M  appropriate  operatfog  administratiorw. 

Page  2  DRUG  TESTMG  MFORMATION  (Section  C)  requires  intormation  for  drug  testing 
by  category  of  leatirtg.  These  categories  include:  (1)  pre-employment,  (2)  rarKfom, 
(3)  post-aocidenl/nan-fataL  (^  poat-aoddent/fatai  (5)  reasonable  suspicion,  (6) 
return  to  duty,  and  (7)  folk^-up  te^ng.  All  numbers  entered  into  this  table 


I 
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should  bs  for  appiicarits  or  company  employees  in  a  cowed  posMon  only  (i-e. 
‘Drivers”).  Each  part  of  this  table  must  be  completed  for  each  category  of  test^. 
Those  numbers  do  not  irtciude  refusals  for  testing.  A  sample  section  of  the  table 
with  example  numbers  is  presented  on  page  ill. 


Section C  la  used  to  tumtnartze  the  drug  testlnQ  waiuia  tor  appMcants  md  oovwd  employee.  TTweare 
eeww  cetegoriee  of  teetlng  to  be  cowpleied.  TTte  Ural  part  oT  the  table  Is  wheie  you  enter  trw  data  on 
pre  employment  tasting.  The  folowing  eh  parte  are  for  anieting  drug  teetl^  data  on  random, 
poat-aoddant/non^attl.  poat-aodderSfMal,  reasonable  ,  auapldon,  return  to  duty,  end  talow-up  testing, 
respectively.  Iteme'neoeoaary  to  complete  ttiese  tablee  Include: 

1)  the  number  oT  apecimene  colacted  In  eech  teetlng  category; 

S)  ttte  rwmber  or  specimens  tested  which  ware  vartfled  negatiM  and  vanned  positive  fOr  any 
dnjg(s);  and 

3)  IndMdual  counts  or  those  specimens  which  were  verified  positive  for  each  or  the  five  drugs. 

•  Do  not  Include  results  or  Qualltv  control  fOQsanmies  submitted  to  the  testing  laboratorv  In  any  or  the  tables. 

A  sample  table  with  detaied  InstructionB  is  provided  for  the  first  part,  PnE-OyyiOVMEWT  IbSlINQ 
tFORMAIKM.  The  formal  and  explanatlorte  used  for  the  sample  table  apply  to  aN  seven  parts  of  ttte  table 
In  Section  C. 


Three  types  of  informatioiT  are  necessary  to  complete  the  left  side  of  this  table. 
The  first  blank  column  wmt  the  heading  "NUMBER  OF  SPECIMENS  COUECTED.” 
recipes  a  count  for  al  collected  specimens.  It  should  not  include  refusals  to  test. 
The  second  blank  column  with  the  heading ‘NUMBER  OF  SPECIMENS  VERiFED 
NEGATIVE,”  requires  a  count  for  afl  completed  tests  that  were  verified  negative  by 
your  Medical  Review  Officer  (MRO). 

The  third  blank  column  with  the  heading  ‘NUMBER  OF  SPECIMENS  VERlFtED 
POSITIVE  FOR  ONE  OR  MORE  OF  THE  FIVE  DRUGS,”  r^ers  to  the  number  of 
spedriMns  provided  by  job  appKcants  or  employees  that  were  verified  positive. 
”Verified  positive”  means  the  results  were  verified  by  your  MRO. 

The  right  hand  portion  of  this  table,  with  the  heading  ‘NUMBER  OF  SPECIMENS 
VERFED  POSfTTVE  FOR  EACH  TYPE  OF  DRUG,”  requires  counts  of  positive  tests 
for  each  of  the  five  drugs  for  which  teste  were  done,  Le.,  marijuana  (THC), 
cocairte,  pherKycfidine  (PCP),  opiates,  and  amphetamines.  The  number  of 
specimens  positive  for  each  d^g  should  be  entered  in  the  appropriate  column 
for  that  drug  type.  Again,  ‘verified  positive”  refers  to  test  results  verified  by  your 
MRO. 

if  an  applicant  or  employee  tested  positive  for  nrK}re  than  one  drug;  for  example, 
both  marijuana  and  cocaine,  that  person’s  positive  results  would  be  indudbd  once 
in  each  of  the  appropriate  columns  (marijuana  cocaine). 

A  sample  table  is  provided  on  page  iii  with  example  numbers. 

Page  2  Below  the  table  for  drug  testing  information  is  a  box  with  the  heading  "Number 
of  persons  denied  a  postton  as  a  covered  employee  folowirtg  a  verifled  positive 
dnjg  tssT.  This  is  simply  a  count  of  those  persons  who  were  not  placed  In  a 
covered  position  because  they  tested  positive  for  one  or  more  drugs. 


ii 
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Page  2  Also  foHowina  ths  table  that  summarizes  DRUG  TESRNQ  mFOnMAllON.  you 
must  record  the  number  of  emfrioyees  returned  to  duty  during  this  reporting 
period  after  having  faHed  or  refused  a  dnjg  test  required  under  the  FHWA  ruto. 

This  intormelion  should  be  avaiabie  from  the  personrtel  office  arxl/or  drug 
-  program  manager. 

SAiynf  APPLICM«r  TEST  RESULTS  TABLE 

The  following  example  is  for  Section  C,  DRUG  TESRNG  MF0RMAT10H  which  summarizes 
pre-employment  testing  results.  The  procedures  detaiM  here  aiso  apply  to  the  other  categories 
of  testing  to  Section  C  which  require  you  to  summarize  testing  results  for  en^)loyees.  This 
example  will  use  *Pre-Employmenf  testing  to  illustrate  the  procedures  for  oon^)leting  the  form. 


Q 

B 


B 


Urine  spectonens  were  coBected  fOr  157  job  applicants  frx  driver  positions  durtog 
the  reporting  year.  This  information  is  entered  to  the  first  blartk  column  of  the  table 
to  the  row  marked  "PRE-EMPLOYMENT. 

The  Medical  Review  Officer  (MRO)  for  your  company  reported  that  153  of  those 
157  spedmerw  from  appRcants  for  driver  positions  were  negative  (i•8••  no  drugs 
were  detecterQ.  Enter  this  toformalion  to  the  secorto  blank  column  of  the  table  in 
the  row  marked  "PRE-EMPLOYMENT. 

The  MRO  for  your  company  reported  that  4  of  those  157  specimens  from 
applicants  for  driver  positions  were  positive  p.e.,  a  drug  or  drugs  were  daleolad). 
Enter  this  information  to  the  third  blank  cotomn  of  the  table  to  the  row  marked 
"PRE-EMPLOYMENT. 


With  the  4  specimens  that  tested  positive,  the  following  (frugs  were  detected: 

■m  ’ 

Soedmen  Druos 
#1  Mar^uana 

#2  Amphetamines 

#3  Mar^uana  arxJ  Cocaine  (Multi-drug  specimen) 

#4  Mar^uana 


TtPI  OF  IIST 

NUMOEI 

OF 

SPECIMENS 

COUECTEO 

NUHtER 

OF 

SPECIMENS 

VENIFIES 

NEGATIVE 

NUMBER  OF 
SPECIMENS 
VERIFIED 
POSITIVE  FOR 
ONE  OB 

MORE  OF 

THE  FIVE 

DRUGS 

NUMBER  OF  SPECIMENS  VERIFIER  POSITIVE  FOR 

EACH  TTPE  OF  DRUG 

Mill. 

ilAAt 

(THC) 

C(<A Ip* 

Pktict- 
cl IRIA* 
(PCP) 

Opipict 

PRe-EMPlOTHCHT 

mu 

1"“'  - 

■E 

■n 

1 

1 

am 

■ 

□  □  □ 


Marijuana  was  detected  to  three  (3)  spedrnens,  cocaine  to  one  (1),  and  canphetamines  to  one 
(1).  This  tofOrmation  is  entered  to  the  columns  on  the  right  hand  side  of  the  table  under  each 
ofthesedrugs.  Stoce  two  different  drugs  were  detected  to  specimen  #3  (multi-drug),  entries  are 
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made  in  both  the  marquana  and  the  cocaine  columna  for  this  specimen.  Information  on  rrtuiti- 
drug  specimens  must  also  be  entered  in  the  table,  SPECNyENS  VEnRED  POSfTNE  FOR  MORE 
THANONEOnua 

Note  that  addirig  up  the  numbers  for  each  type  of  drug  in  a  row  ("NUMBER  OF  SPECIMENS 
VERIRED  POSITIVE  FOR  EACH  TYPE  OF  DRUO^  wHI  not  always  match  the  number  entered  In 
the  third  column.  "NUMBER  OF  SPECIMENS  VERIFIED  POSmVE  FOR  ONE  OR  MORE  OF  THE 
FIVE  DFRIQS*.  The  total  for  the  numbers  on  the  right  hand  side  of  the  table  may  differ  from  the 
number  of  specimens  testing  positive  since  some  spectonens  may  contain  more  than  one  drug. 

Rsmember  that  ttte  same  prooedurea  indfoakad  above  are  to  be  used 
Hji  oompieang  aa  cmagonas  or  vsong  n  nia  lane  ■■  oocuon  i/. 

Page  2  SPEOMENS  VERFED  POSmVE  FOR  MORE  THAN  ONE  DRUG  requires 
information  on  specimens  that  contained  more  than  one  drug.  First,  indtcate  the 
NUMBER  OF  VERFED  POSITIVES.  Then  specify  the  combination  of  drugs 
reported  as  positive  by  placir>g  the  number  in  the  appropriate  columns.  For 
Msmple,  if  marijuana  and  oocaine  were  detected  in  3  spedrnens.  then  you  would 
write  *3r  as  the  number  of  verified  positives,  and  ”3*  in  the  columns  tor  "MarQuana” 
and  "Cocaine*.  If  mar|uana  and  opiates  were  detected  in  2  specimens,  then  you 
would  write  *2*  as  the  number  of  verified  positives,  and  "2"  in  the  columns  for 
"Marijuana"  and  "Opiates". 

Page2  EMPLOYEES  tNHO  REFUSED  TO  SUBMn*  TO  A  DRUG  TEST  requires  a  count  of 

the  NUMBER  OF  OOVBED  EMPLOYEES  who  refused  to  submit  to  a  random  or 
norvrarKSom  (pre-employment,  post-aoddent,  reasonable  suspicion,  return  to 
duty,  or  foNowHjp)  drug  test  required  under  the  FHWA  regulation. 

Page  2  DRUG  TRAViNGYEDUCATION  requires  information  on  the  number  of  supervisory 

personnel  who  have  received  the  required  drug  training  during  the  current 
reporting  period. 
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FHWA  DRUG  TESTINQMtS  DMA  CCXlECnON  FORM  0MB  No.  212&0543 

A.  MOTOR  CARRIER  EMPLOYER  INFORMATION 

Company  _ Year  Covered  by  This  Report: _ 

Princ^  Place  of  Business  for  Safety: 

Physicai  Address _ MaWng  Address _ 


U.S.  DOT  Number _ ICC  Number _ . 

I,  the  urxfersigned,  certify  that  the  Information  provided  on  this  Federal  Highway  Administration  Drug 
Testing  Management  Infolmation  System  Data  CoHection  Form  is,  to  the  best  of  my  krKwvledge  and  beHef,  true, 
correct,  arxf  complete  for  the  period  stated. 


Signature 


Titie 


TWe  18,  U.8.C.  Section  1001,  makes  k  a  criminal  olfertte  subject  to  a  maximum  fine  of  $10,000,  or  imprisonmenl  for 
not  more  than  5  years,  or  both,  to  knowingly  and  wWuly  make  or  cause  to  be  made  any  teMe  or  ffaudulett  statements 
or  representations  in  any  matter  within  the  furtodiction  of  any  agerKy  of  the  United  States. 


Date  of  Signature 
Phone  Number 


I 


The  Federal  Highway  Administration  estimates  that  the  average  burden  for  this  report  form  is  2  hours.  Youmiysubmk 
any  comments  concerning  the  accuracy  of  thb  burden  estimate  or  any  suggMtions  for  reducing  the  burden  to: 
Director,  Ollloe  of  Motor  Carrier  Standards  (HCS-1);  Federal  Highway  Administraiion;  400  7th  St.  S.W.:  Washingma 
DC  20600;  OR  Office  of  Management  arxf  Budget  Paperwork  Reduction  Project  (2125-054^;  Washington.  DC  20603. 


B.  COVERED  EMPLOYEES 


- 

OOWBtB)  BMP10VEES  1 

EMPtOYK  CATEQORy 

All  *****g**  CSAAf  A 
rlwRHOCn  rOfvA 

COVBtED 

EMnCVKS 

OPERAT1NQ  AOMMSTRATION  1 

FAA 

FRA 

FTA 

R8PA 

U800 

OrtMn 

REM)  BEFOPE  COMPLETINQ  THE  REMAINDER  OF  THIS  FORM: 

1.  AN  lame  refer  to  ths  ounanl  repotting  period  only  (tor  axampis,  January  1, 1994  •  Dscambar  31, 1994). 

Z  This  report  is  orW  tor  tssUngJ^XJRED  BY  THE  FGOERM.  HK3HWAY  ADMMBTRATION  (FHWM)  AND  THE  U.& 
De>ARnM^0FTTW«SP0nTAT10N(DCn): 

•  Results  should  be  reported  only  tor  employees  In  OOVBtEO  POSmONS  as  delined  by  FHWA/DOT  dnjg  tseting 
regulaUons. 

•  The  Information  requested  should  only  Include  testing  tor  martjuana  (THC),  cocaine.  phencycNdtoe  (POP),  opMas,  and 
amphetamlnee  using  the  standard  proicedurse  required  by  DOT  regulaUon  49  CFR  Part  40. 

3.  Information  on  refusals  tor  tseting  should  only  be  reported  In  the  table  entitled  *EMPLOVEES  WHO  REFUSED  TO  SUBMIT 
TO  ADRUQTEST*.  Do  02  Indude  refusals  tor  tasting  in  other  sectlone  Of  this  report 

4.  Do  QSi  Include  the  results  of  any  qualllyoorttoi  (QQ  samples  submMed  to  the  testing  laboratory  in  any  of  the  tablee. 
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C.  DRUG  TESTING  INFORMATION 
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|LUI81BAT10N1_- 

CTDATAC(XA£CTK)NFOWi 

MSTRUCnONS 

The  following  instructions  are  to  be  used  as  a  guide  for  completing  the  Federal  Highway  Administration 
(FHWA)  and  the  U.8.  Department  of  Transportation  (QOT)  Drug  Testing  MB  C*  Data  Coloction  Fdmt 
This  fom  should  only  be  used  If  tiiere  are  no  poaMee  tesM  to  be  repotted  by  your  company.  These 
instructions  outline  and  explain  the  information  requested  and  indicate  the  probable  sources  fbr  this 
infbrmatioa  This  reportirig  form  includes  three  sections.  These  sections  address  the  data  elements 
required  in  the  FHWA  arxl  DOT  dnig  testing  regulations. 

SECTION  A  •  MOTXm  CARRER  EMPLOYER  INFORMATION  requires  the  company  name  for  which  the 
report  is  done,  a  current  address,  the  U.S.  DOT  number,  arxf  the  ICC  number.  Below  this,  a  signature, 
date,  and  current  telephone  (inducting  the  area  code)  are  entered  by  the  person  certifying  the  correctness 
and  completeness  of  the  form. 

SECTION  B  -  OOVERB)  EMPLOYEES  re<)uires  a  court  tor  each  employee  category  that  must  be  tested 
urtder  FHWA  regulations.  There  is  only  one  category  of  covered  employees  tor  FHWA,  and  that  is 
'Drivers' in  the  tables.  The  rnost  likely  source  for  this  information  is  the  ernployer's  personnel  departrnert 
These  counts  should  be  based  on  the  company  records  for  the  reported  year.  An  employee  who  is  hired 
twice  or  mcxe  in  the  reported  year  must  be  coursed  as  a  single  employee. 

Adctitionai  information  must  be  completed  if  your  company  employs  personnel  who  perform  duties 
covered  by  the  ckug  rules  of  rnore  than  one  DOT  operating  ackninistratioa  NUMBER  OF  EMPLOYEES  . 
COVERED  BY  MORE  THAN  ONE  DOT  OPBVOINQ  AOMBiSTRAHON,  requires  that  you  kJentiiy  the 
number  of  employees  in  each  employee  category  under  the  appropriate  additional  openting 
administration(s).  The  employees  covered  by  more  than  one  DOT  operating  administration  must  be 
.  counted  under  appropriate  operating  administrations. 

SECTKM  C  -  DRUG  TESTMQ  N^)RMAT10N  requires  intorrnation  fcx  drug  testing  and  training.  The  first 
tabto  requests  information  on  the  NUMBER  OF  SPECMENS  COUECTED  AND  VBVED  NEGATIVE  in 
eacfh  category  for  testing.  These  categories  include:  (1)  pre-employmert.  random,  post-acckJers/ 
norvtotal,  (4)  post-ecddent/fatai,  reasonable  suspidon,  (Q  return  to  duty,  and  (7)  folowHip  testing. 
Al  numbers  erSered  into  this  table  should  be  tor  appWcants  or  company  employees  in  a  covered  poaBon 
only  (Le.  "Drivers).  Each  part  of  this  table  must  be  completed  for  each  category  of  testing.  These 
numbers  do  not  include  refusals  for  testing.  'COLL*  requires  the  number  of  specimens  collected  in  each 
employee  category  for  each  category  of  testing.  *NEGr  requires  a  court  for  afl  completed  tests  by 
emplo^  category  that  were  verified  negative  by  your  Mertical  Review  Officer  (MRO).  Do  qsI  include 
results  of  quality  control  (QC)  samples  submitted  to  the  testing  laboratory  in  any  of  the  categories. 

FoOowing  the  table  for  drug  testing  data  you  must  provide  counts  for  etnpicyees  relumad  to  duly  during 
this  reporting  period  after  hsMing  fated  or  refused  a  drug  teat  reriuiped  urtder  the  FHWA  luta. 

EMPLOYEES  WHO  REFUSB3  TO  SUBMTT  TO  A  DRUG  TEST  requires  a  count  of  the  NUMBER  OF 
COVERED  EMPLOYEES  who  refosed  to  submit  to  a  random  or  norKandom  (pre-employment,  post- 
acddent,  reasonable  suspicion,  return  to  duty,  or  folow-up)  drug  test  required  under  the  FHWA  regutetion. 

DRUG  TRAMMQ/EDUCATION  requires  irtformation  on  the  number  of  supervisory  personnel  who  have 
received  the  required  drug  training  during  the  current  reporting  period. 


Fedwal  Register  /  Vol.  58,  No.  245  /  Thursday.  December  23,  1993  /  Rules  and  Regulations 


FHIM8DRJGTESI1NQR«S*EZ*0ATAC0IJ£C^  FORM 
A.  MOTOR  CAn^  EMPLOYER  INFORMATION 

Coinpany _ Year  Covered  by  This  Report: 

Prindpal  Place  ol  Business  tor  Safety. 

Physical  Address _  MaBna  Address 


0MB  Na  2125-0543 


U.8.  DOT  Number 


ICCNuneMr 


U  fw  undsrsigrwd.  cedly  thM  the  Intormatlon  provided  on  the  attached  Federal  Highway  Administration  Drug  Testing 
Marmgemsnt  Intoimaflon  System  Data  Colactian  Form  is.  io  the  beat  of  my  knowledge  and  belst  true,  conecL  and  complete 
for  the  period  staled 


FHWA  Form  Na  MCS-1S5  (12-93) 


IFR  Doc.  93-30931  Filed  12-17-93;  8:45  am) 
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Department  of 
Transportation 

Federal  Railroad  Administration 

49  CFR  Parts  217  and  219 
Annual  Reporting  Requirements; 
Amendments  to  Alcohol/Drug 
Regulations;  Final  Rule 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

49  CFR  Parts  217  and  219 
[Docket  No.  RSOR-6;  Notice  No.  37] 

RIN  2130-AA64 

Annual  Reporting  Requirements; 
Amendments  to  Aicohol/Drug 
Regulations 

AGENCY:  Federal  Railroad 
Administration  (FRA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  On  December  15, 1992,  FRA 
proposed  to  replace  its  current  annual 
reporting  requirements  with  a 
standardized  management  information 
system  (MIS)  to  collect  alcohol  and  drug 
testing  information  from  railroads.  FRA 
will  use  this  data  to  evaluate  the 
effectiveness  of  its  program  to  control 
alcohol  and  drug  misuse  in  railroad 
operations.  FRA  has  amended  its 
proposed  MIS  in  response  to  comments 
received  and  in  accordance  with  a 
common  preamble  published  by  the 
Department  of  Transportation  (DOT) 
elsewhere  in  today's  Federal  Register. 
DATES:  This  final  rule  is  elective  on 
January  1, 1994. 

ADDRESSES:  Any  petition  for 
reconsideration  should  be  submitted  in 
triplicate  to  the  Docket  Clerk,  Docket 
No.  RSOR-6,  Office  of  the  Chief 
Counsel,  Federal  Railroad 
Administration,  400. 7th  Street,  SW., 
Room  8201,  Washington,  DC  20590. 

FOR  FimTHER  INFORMATION  CONTACT:  Don 
Shatinsky,  Alcohol  and  Drug  Program 
Manager  (RRS-11),  Office  of  Safety, 

FRA,  Washington.  DC  20590  (telephone: 
(202)  366-0127)  or  Patricia  V.  Sun,  Trial 
Attorney  (RCC-30),  Office  of  Chief 
Counsel.  FRA.  Washington,  DC  20590 
(telephone:  (202)  366-4002). 

SUPPLEMENTARY  INFORMATION: 
Background 

On  December  15. 1992  (57  FR  59608), 
FRA  proposed  to  repeal  its  existing 
reporting  requirements  (§  217.13(d))  and 
substitute  a  management  information 
system  to  collect  data  on  the  results  of 
railroad  drug  misuse  prevention 
programs.  (FRA  intends  to  publish 
separately  a  similar  MIS  to  collect 
railroad  alcohol  misuse  program  data  as 
part  of  a  final  rule  which  will  amend  its 
alcohol  and  drug  regulations  in 
response  to  the  Omnibus  Transportation 
Employee  Testing  Act  of  1991  (Act).) 
FRA  will  use  this  information  to 
monitor  compliance  and  enforcement. 

The  Department  of  Transportation  is 
considering  the  use  of  blood  for  alcohol 


testing,  and  may  develop  departmental 
testing  procedures.  Accordingly,  FRA 
will  not  collect  information  on  blood 
alcohol  testing  conducted  under  the 
current  FRA  procedures  in  §  219.303(c). 
The  data  elements  for  cause  blood 
alcohol  testing  have  therefore  been 
deleted. 

Elsewhere  in  today’s  Federal  Register 
is  a  common  preamble  published  by  the 
Office  of  the  Secretary  of  Transportation 
(OST)  that  discusses  amendments 
common  to  each  of  the  MIS  final  rules 
that  the  Department  is  issuing  today. 

This  common  preamble  is  incorporated 
herein  by  reference  and  must  be 
considered  when  reviewing  FRA’s  Final 
Rule. 

Although  the  rule  is  being  made 
effective  in  less  than  the  30  days  fitim 
publication  otherwise  required  by  law. 
this  will  not  unduly  burden  railroads 
since  the  first  report  under  this  rule  will 
not  be  due  until  March  15, 1995,  and 
most  of  the  rule’s  information 
collections  are  already  maintained 
under  pre-existing  regulatory 
requirements.  Wiffi  an  effective  date  of 
January  1, 1994,  FRA  can  ensure  that 
information  is  collected  under  this  rule 
for  calendar  year  1994  so  that  the 
benefits  fi'om  the  rule  can  be  realized 
without  delay.  FRA  has  therefore 
determined  that  good  cause  exists  under 
the  provisions  of  5  U.S.C.  553(d)(3)  to 
warrant  an  expedited  elective  date. 

Response  to  Comments 

In  its  notice  of  proposed  rulemaking 
(NPRM),  FRA  proposed  to  increase  the 
number  of  railroads  required  to  report 
annually  by  applying  the  MIS  to  all 
railroads  not  excluded  under  the  small 
railroad  exclusion  in  §  219.3  (about  175 
total).  (Currently,  FRA  requires  only 
those  railroads  with  400,000  or  more 
total  manhours  (approximately  60 
railroads)  to  submit  annual  operating 
rules  and  practices  reports  that  include 
alcohol  and  drug  program  data.)  FRA 
also  proposed  a  standardized  data 
collection  form,  which  reporting 
railroads  would  have  to  submit  by 
February  15  of  each  year. 

Several  commenters,  including  the 
American  Short  Line  Railroad 
Association  (ASLRA),  felt  that  annual 
reporting  would  be  too  burdensome  for 
smaller  railroads  and  urged  FRA  to 
include  only  those  railroads  already  • 
required  to  report  under  the  current 
system.  Some  commenters  said  that 
FRA’s  proposed  data  collection  form 
was  too  complex  and  that  collecting 
data  for  the  I^S  could  be  difficult,  since 
the  required  information  would  not  be 
readily  available.  Two  commenters  also 
felt  that  the  proposed  deadline  of 
February  15  was  unrealistic,  particularly 


since  the  MIS  requires  more  information 
than  FRA’s  current  system,  which  has  a 
reporting  deadline  of  March  1. 

FRA  will  not  require  railroads  with 
fewer  than  400,000  total  manhours  to 
submit  MIS  reports,  since  its  analysis  of 
reporting  under  §  217.13  indicates  that 
over  95  percent  of  industry  testing  data 
is  captured  at  the  current  400,000 
manhours  reporting  cutoff.  Thus, 
excluding  very  small  railroads  will 
reduce  the  overall  reporting  burden 
without  significant  impact  on  industry 
test  results. 

In  addition,  to  minimize  the  burden 
on  other  railroads,  FRA.  in  concert  with 
EKDT,  will  make  several  other  changes. 
(As  mentioned  above,  these  changes  are 
also  discussed  in  the  common 
preamble.) 

First,  FRA  will  change  the  reporting 
deadline  from  February  15  to  March  15. 
For  example,  an  employer’s  first  MIS 
report,  containing  aggregate  data  for 
calendar  year  1994,  will  not  be  due  until 
March  15, 1995.  Larger  railroads,  which 
are  currently  required  to  report  by- 
March  1  each  year,  will  already  have 
reporting  systems  in  place,  and  smaller 
railroads  will  have  additional  time  to 
phase  in  implementation. 

Second,  smaller  railroads  in  particular 
will  often  have  no  positive  test  results. 
For  these  employers,  FRA  has 
developed  a  simplified  two  page  “Drug 
Testing  Management  Information 
System  (MIS)  Zero  Positives  Data 
Collection  Form’’  (an  “E-Z  form’’ 
analogous  to  the  Internal  Revenue 
Service’s  1040A  form,  for  example),  that 
allows  these  employers  to  report  solely 
on  the  number  of  covered  employees 
(including  those  covered  by  more  than 
one  DOT  administration),  the  number  of 
specimens  collected  and  verified 
negative,  and  the  number  of  refusals  to 
test.  This  form  will  be  published  as 
Appendix  D2  to  Part  219  and  is  an 
e:^ibit  attached  to  this  r\j[le. 

Third,  FRA  will  allow  electronic 
reporting,  which  wq^  supported  by  the 
American  Public  Transit  Association, 
the  Brotherhood  of  Locomotive 
Engineers  and  the  Brotherhood  of 
Railway  Signalmen.  To  facilitate  this. 
FRA  will  ofier  custom  computer 
pronams  in  a  “run  time’’  (executable) 
mode  that  will  allow  railroads  to  submit 
their  annual  reports  on  a  computer 
diskette  in  lieu  of  a  paper  submission. 
Documentation  will  be  supplied  with 
the  software.  (FRA  will  publish 
additional  details  and  information  on 
how  to  obtain  the  software  in  a  separate 
notice.) 

In  addition,  FRA  has  deleted  the 
“Additional  Testing  Data’’  requirements 
which  asked  for  information  on  post¬ 
positive  disciplinary  action,  evaluation. 
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treatment  and  rehabilitation  in  response 
to  comments  from  the  American 
Association  of  Railroads  and  the  ASLRA 
that  it  would  be  difficult  fw  railroads  to 
obtain  this  information  firom  employee 
assistance  programs. 

Finally,  to  further  minimize  the 
burden  on  employers,  FRA  will  not 
require  cost  reporting,  which  was 
supported  by  only  one  commenter. 

Section>By>Sectkin  Analysis 

As  proposed,  FRA  will  add  a  new 
subpart  I  (titled  “Annual  Reporting 
Requirements’')  to  part  219  to 
incorporate  the  reqmrements  of  the  MIS. 
Each  report  under  subpart  I  will  cover 
a  calendar  year.  The  closing  date  will  be 
December  31  and  the  report  will  be  due 
at  FRA  by  March  15  of  the  following 
year.  Subpart  I  will  not  apply  to  those 
railroads  that  have  fewer  than  400,000 
total  hours  of  employment 

FRA  has  retitled  the  standard  data 
collection  form  (standard  form)  that  will 
be  published  as  appendix  D  to  part  219 
(as  noted  above,  the  E-Z  version  of  the 
form  will  be  appendix  D2)  and  is  an 
exhibit  attached  to  this  rule.  The 
standard  form  is  now  titled  "Drug 
Testing  Management  Information 
System  (MIS)  Data  Collection  Form"  to 
emphasize  that  a  separate  MIS  to  collect 
railroad  akx^ol  misuse  program  data 
will  be  published  as  part  of  FRX's  final 
rule  cm  prevention  of  ahx^Kd  misuse.  In 
the  MIS  published  today,  FRA  seeks 
solely  to  collect  information  on  for 
cause  fereath  alcohol  and  urine  aiccdiol 
testing.  (As  discussed  above,  FRA  has 
delet^  the  data  elemmrts  on  for  cause 
blood  alcfdiol  testing.)  Like  drug 
urinalysis,  breath  al^bot  testing 
current  may  be  omducted  as  testing 
for  cause  under  subpart  D  of  the  FRA 
regulation  or  otherwise  for  cause  under 
a  railroad’s  own  program.  Although 
urine  alcohol  testing  is  not  authorized 
under  the  FRA  regulation  (and  was  not 
Included  in  FRA’s  NPRM  (57  FR  59588) 
proposing  amendments  in  response  to 
the  Act),  properly  conducted  urine 
alcohol  testing  can  add  further  capacity 
to  detect  and  remedy  alcdbol  safety 
problems. 

Throughout  this  form,  there  are  minor 
differences  from  the  data  collection 
form  that  was  published  in  FRA's  ' 
NPRM.  Ahhough  the  fcum  has  been 
shortened,  it  now  has  five  sections 
instead  erf  three.  "Railroad  Employer 
Information’’  and  "Covered 
Employees,’’  have  been  broken  out  into 
separate  sections.  The  alcohol  testing 
information  section  has  been  deleted 
and  the  for  cause  alcohol  testing  charts 
are  now  in  the  "Drug  Testing 
Information"  section.  Two  new  sectiems, 
“Other  Drug  Testing/Program 


Information"  and  "Drug  Training/ 
Education,’’  have  been  added.  For  ease 
of  reference,  the  fmm  now  contains 
several  charts  cm  each  page.  FRA  will 
pubtisb  any  future  amendments  to  these 
forms  in  the  Federal  Re^ster. 

In  the  "Covered  Employees"  section, 
employors  must  submit  the  number  of 
covered  emplo3rees  in  each  category 
sul^ect  to  testing  under  the  anti-drug 
regulations  of  more  than  one  DOT 
agency,  identified  by  agency.  Kfeny 
commenters  raised  the  issue  of 
multimodal  coverage.  As  formulated  by 
the  Department,  employers  who  fell 
under  two  m  more  DOT  Agency 
regulations  requiring  alco^l  and  drug 
testing  must  submit  data  to  each 
regulating  operating  administratioii 
(OA)  for  those  employees  covered  by 
that  OA’s  rule.  Employees  who  perform 
functions  covered  by  more  than  one  OA 
should  be  identified  by  their  employe 
as  to  which  covered  position  they  will 
be  reported  imder.  Alcohol  and  drug 
program  data  on  dual  covered, 
employees  should  be  reported  to  the 
appropriate  OA, 

For  railroads,  the  issue  of  multimodal 
coverage  primarily  affects  holders  of 
commercial  driver’s  licenses  (CE8,s). 
Although  many  commenters  suggested 
that  all  railroad  CDL  holders  should 
rejjort  to  FRA  only,  FRA  and  DOT 
believe  that  reportability  should  be 
determined  by  employee  functirm. 
Therefore,  CDL  holders  who  do  not 
perform  covered  service  and  are  covered 
solely  by  Federal  Midway 
Administration  (FHWA)  regulations  will 
be  reported  to  FHWA  only.  CW.  holders 
who  perform  covered  service  and 
perform  functions  subject  to  both  FRA 
and  FHWA  coverage  (and  any  other 
employees  subject  to  dual  coverage) 
should  be  reported  as  follows: 

For  pre-employment  and  random 
testing,  an  employee  should  be  reported 
to  whichever  OA  covers  more  than  50% 
of  that  employee’s  function.  For  post¬ 
accident  and  reasonable  suspicion 
testing,  however,  reportabih^  should  be 
determined  by  the  function  the 
employee  was  performing  at  the  time  of 
the  aeddent  or  incident  Finally,  for 
post-positive  return  to  service  and 
follow-up  testing,  the  employee  should 
be  reported  to  the  same  OA  to  vdiom  the 
initial  positive  was  reported.  For 
example,  a  signalman  who  holds  a  CDL 
but  performs  less  than  50%  of  his  time 
driving  would  be  reported  to  FRA  for 
pre-empIo3unent  and  random  testing.  If 
that  signahnan.were  to  have  a  reportable 
accident  while  driving  a  comme^al 
motor  vehicle,  however,  that  post¬ 
accident  test  result  should  be  reported 
to  FHWA,  as  should  say  post-positive 
return  to  service  and  follow-up  test 


results.  On  the  other  hand,  if  a 
supervisor  determined  that  the  same 
signalman  was  impaired  by  a  controlled 
substance  while  performing  covered 
service  under  FRA  regulations,  that 
reasonable  suspicion  test  result  and  any 
post-positive  return  to  s«vice  and 
follow-up  test  results  should  be  reported 
to  FRA. 

As  discussed  above.  The  "Drug 
Testing  biformatiem"  section  now  asks 
for  informatim  concerning  for  cause 
alctrfiol  testing  and  places  the  chart 
concerning  pre-employment  and 
covered  service  tr^sfer  testing  on  the 
same  page  with  those  concerning 
random,  post-positive  return  to  service 
and  fbllow-up  testing.  Althou^  FRA 
has  removed  the  questions  on  post¬ 
positive  disdpKne,  evaluation, 
treatment,  and  relapse,  FRA  retains  the 
authority  to  inspect  employer  records 
upon  request. 

In  the  ^‘Other  Drug  Testing/Program 
Informaticxi’’  section,  FRA  seeks 
information  on  poly  drug  abuse  among 
drug  abusers.  FRA  will  also  collect 
information  on  employee  refusals  to 
(NTovide  breath  or  body  fluid  samples  for 
testing,  since  FRA  has  pr(^>o6ed  that  a 
nine  month  disqualification  from 
covered  service  be  mandateny  for  a 
refusal  to  sulnnit  to  reasonable 
suspicion  testing  (as  it  already  is  for  a 
refusal  to  submit  to  post-accident  or 
random  testing). 

Finally,  the  "Drug  Training 
Education"  section  merely  places 
supervisory  training  information  in  a 
septate  section. 

followii^  is  a  listing  of  the  data 
elements  that  must  be  covered  on  the 
standard  form: 

Covered  Employees 

1.  Number  of  covered  employees  by 
employee  category  {i.e.,  train  service, 
engine  service,  dispatcher/operator, 
siptal  service,  other). 

2.  Niunbo’  of  covond  mnpk^rees  in 
each  categmy  subject  to  testing  voider 
the  anti-drog  regulations  (rf  more  than 
one  DOT  agency,  identified  by  each 
agency.  (Efements  1.  and  2.  have  been 
combined  into  one  diarL) 

Drug  Testing  Information 

3.  Number  of  specimens  collected  by 

type  of  test  pre-employment  and 

covered  service  transfer,  random,  post¬ 
positive  return  to  service,  and  follow¬ 
up),  and  empl^ee  category. 

4.  Number  of'^specimens  verified 
negative  by  a  Medical  Review  Officer 
CbQlO)  by  type  of  test,  and  employee 
category. 

5.  Nvunber  of  specimens  verified 
positive  for  one  or  more  of  the  five 
drugs  by  a  MRO  by  type  of  test, 
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employee  category,  and  type  of  drug.  If 
a  test  has  been  verified  positive  by  a 
MRO  for  multiple  drucs.  the  employer 
should  report  the  result  as  a  positive  for 
each  type  of  drug. 

6.  Number  of  applicants  or  transfers 
denied  employment  or  transfer  to  a 
covered  service  position  following  a 
verified  positive  pre^mployment  drug 
test. 

7.  Number  of  employees,  currently  in 
or  having  completed  rehabilitation  or 
otherwise  qualified  to  return  to  duty, 
who  have  returned  to  work  in  a  covered 
position  during  the  reporting  period. 

8.  For  cause  drug  testing,  the  number 
of  specimens  collected  by  reason  for  test 
(f.e..  accident/injury,  rules  violation,  or 
reasonable  suspicion),  type  of  authority 
(railroad  or  FRA),  employee  category 
and  t)rpe  of  drug,  including  drugs  tested 
for  under  railroad  authority  only. 

9.  For  cause  drug  testing,  the  number 
of  specimens  verified  negative  by  a 
MRO  by  reason  for  test,  type  of 
authority,  employee  category  and  type 
of  drug,  including  drugs  tested  for  under 
railroad  authority  only. 

10.  For  cause  drug  testing,  the  number 
of  specimens  verified  positive  by  a  MRO 
by  reason  for  test.  typ>e  of  authority, 
employee  category  and  type  of  drug, 
including  drugs  tested  for  under 
railroad  authority  only. 

11.  For  cause  breath  alcohol  testing 
under  railroad  authority,  by  reason  for 
test  (i.e.,  accident/injury,  rules 
violation,  or  reasonable  suspicion),  the’' 
number  of  tests  condocted,  the  number 
of  tests  with  a  positive  result  (i.e.,  breath 
alcohol  concentration  (BAG)  =  or  >  .02). 
and  the  number  of  refiuals. 

12.  For  cause  urine  alcohol  testing 
under  railroad  authority,  by  reason  for 
test,  the  number  of  tests  conducted,  the 
number  of  tests  with  a  positive  result 
md  the  number  of  refills. 

13.  For  cause  breath  alcohol  testing 
under  FRA  authority,  by  reason  for  test, 
the  number  of  tests  conducted,  the 
number  of  tests  with  a  positive  result, 
and  the  number  of  refuels. 

14.  Total  number  of  covered 
employees  observed  in  documented 
operational  tests  and  inspections  related 
to  enforcement  of  the  railroad's  rules  on 
alcohol  and  drug  use. 

15.  Based  on  the  tests  and  inspections 
described  in  element  14,  the  number  of 
covered  employees  charged  with  a 
violation  of  the  railroad's  Rule  G  or 
similar  rule  or  policy  on  drugs. 

16.  Based  on  the  tests  and  inspections 
described  in  element  14.  the  number  of 
covered  employees  charged  with  a 
violation  of  the  railroad's  Rule  G  or 
similar  rule  or  policy  on  alcohol. 


Other  Drug  Testing/Program 
Information 

17.  Number  of  specimens  verified 
positive  for  more  than  one  drug,  by 
employee  category  and  trae  of  drug. 

18.  Number  of  covered  employees 
who  refused  to  submit  to  a  random  drug 
test  required  under  FRA  authority. 

19.  Number  of  covered  employees 
who  refused  to  submit  to  a  non-random 
drug  test  required  under  FRA  authority. 

20.  Numl«r  of  supervisory  personnel 
who  have  received  the  required  initial 
training  on  the  specific 
contempomneous  physical,  behavioral, 
and  performance  indicators  of  probable 
drug  use  during  the  reportinc  period. 

Appendix  D  to  part  219,  wiuch  is 
atta^ed  as  an  exhibit  to  this  rule,  is  the 
standard  form  to  collect  the  above-listed 
data  as  required  by  this  regulation. 

The  following  is  a  listing  of  data 
elements  as  they  appear  on  the  E-Z 
form: 

Covered  Employees 

1.  Number  of  covered  employees  by 
employee  category  (i.e..  train  service, 
engine  service,  dispatcher/operator, 
signal  service,  other). 

2.  Number  of  covered  employees  in 
each  category  subject  to  tesUng  under 
the  anti-diug  regulations  of  more  than 
one  DOT  agency,  identified  by  each 
agency.  (Elements  1.  and  2.  have  been 
combined  into  one  chart.) 

Drug  Testing  Information 

3.  Number  of  spedmens  collected  and 
verified  negative  by  type  of  test  (i.e.? — 
pre-employment  and  covered  service 
transfer,  random,  for  cause  due  to 
accident/incident,  for  cause  due  to  rules 
violation,  reasonable  suspicion,  post¬ 
positive  return  to  service,  and  follow¬ 
up),  and  employee  category. 

4.  For  cause  breath  alcohol  testing 
under  railroad  authority,  the  number  of 
tests  conducted  by  reason  for  test  (i.e.. 
acddeht/injury,  rules  violation,  or 
reasonable  suspicion). 

5.  For  cause  urine  alcohol  testing 
imder  railroad  authority,  the  number  of 
tests  conducted  by  reason  for  test. 

6.  For  cause  breath  alcohol  testing 
under  FRA  authority,  the  number  of 
tests  conducted  by  reason  for  test. 

7.  Total  number  of  covered  employees 
observed  in  documented  operational 
tests  and  inspections  related  to 
enforcement  of  the  railroad's  rules  on 
alcohol  and  drug  use. 

8.  Based  on  the  tests  and  inspections 
described  in  element  7.  the  number  of 
covered  employees  charged  with  a 
violation  of  the  railroad's  Rule  G  or 
similar  rule  or  policy  on  drugs. 

9.  Based  on  tne  tests  and  inspedions 
described  in  element  7.  the  number  of 


covered  employees  charged  with  a 
violation  of  the  railroad's  Rule  G  or 
similar  rule  or  policy  on  alcohol. 

10.  Number  of  covered  employees 
who  refused  to  submit  to  a  random  drug 
test  required  under  FRA  authority. 

11.  Number  of  covered  employees 
who  refused  to  submit  to  a  non-random 
drug  test  required  under  FRA  authority. 

12.  Number  of  supervisory  personnel 
who  have  received  the  required  initial 
training  on  the  specific 
contemporaneous  physical,  behavioral, 
and  performance  indicators  of  probable 
drug  use  during  the  reporting  period. 

Appendix  D2  to  part  219,  which  is 
attached  as  an  exhibit  to  this  rule,  is  the 
E-Z  form  to  collect  the  above-listed  data 
as  required  by  this  regulation. 

Executive  Order  12866  and  DOT 
Regulatory  Policy  and  Procedures 

This  rule  is  part  of  an  alcohol  and 
drug  rulemaking  package  that  is 
“significant”  under  Executive  Order 
12866,  and  has  been  reviewed  under 
that  Order.  It  is  a  significant  regulatory 
action  under  the  Department  of 
Transportation's  Regulatory  Policy  and 
Procedures. 

The  rule  publishes  standard  reporting 
requirements  that  will  provide  OST  and 
FRA  with  critical  data  necessary  for 
policy  and  program  evaluations.  This 
modification  will  provide  overall 
benefit  to  public  safety  by  enhancing 
FRA's  ability  to  ensure  that  this  critical 
program  is  operating  effectively.  FRA 
anticipates  that  this  requirement  will 
cause  minimal  change  in  compliance 
burden  and  cost,  since  most  of  the  ^ 
program  data  requested  would  have 
been  maintained  in  the  implementation 
.  of  an  effective  drug  program  under  the 
current  regulation. 

The  Regulatory  Flexibility  Act 

'  The  Regulatory  Flexibility  Act  of  1980 
was  enacted  by  Congress  to  ensure  that 
small  entities  are  not  unn^essarily  and 
disproportionately  burdened  by 
Government  regulations.  FRA  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Regulatory  Impact  Analysis 

This  rule  is  part  of  an  alcohol  and 
drug  rulemaking  package  that  is 
“significant”  under  Executive  Order 
12866,  and  has  been  reviewed  under 
that  Order. 

Federalism  Implications 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 


Federal  Register  /  Vol.  58,  No.  245  /  Thursday,  December  23,  1993  /  Rules  and  Regulations  68235 


responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
FRA  has  determined  that  this  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  preparation  of  a 
Federalism  assessment. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub. 

L.  96-511)  applies  to  this  rule  because 
it  changes  several  approved  collections 
of  information  and  initiates  several  new 
information  collection  requirements. 

(See  common  preamble  on  status  of 
Paperwork  Reduction  Act  approval.) 

After  publication  of  the  NPRM,  an  FRA 
contractor  asked  four  railroads  to 
estimate  the  number  of  hours  required 
to  complete  the  proposed  form. 

Estimates  ranged  from  4  to  60  hoxirs. 

The  final  rule  both  adds  and  subtracts 
information  collection  requirements  to 
the  proposed  form.  For  the  standard 
form,  FRA  estimates  that  information 
gathering,  record  maintenance  and  form 
preparation  will  approximate  65  hours 
each  year.  (This  does  not  include  any 
software  modifications  for  railroads  that 
choose  to  report  electronically.) 
Approximately  40  railroads  are 
expected  to  submit  the  standardized 
form  annually. 

In  the  final  rule.  FRA  adds  a  short 
form  for  railroads  that  have  no  positive 
test  results  to  report.  For  the  simplified 
form,  FRA  estimates  that  information 
gathering,  record  maintenance  and  form 
preparation  will  approximate  20  homrs 
each  year.  Approximately  20  railroads 
are  expected  to  submit  this  short  form 
annually. 

FRA  has  requested  Office  of 
Management  and  Budget  (0MB) 
approval  of  these  revised  information 
collection  requirements.  A  Federal 
Register  notice  will  be  published  when 
Paperwork  Reduction  Act  approval  is 
obtained.  Current  information  collection 
requirements  under  part  219  were 
approved  under  0MB  No.  2130-0526. 

List  of  Subjects 

49  CFR  Part  217 

Railroad  operating  rules,  Railroad 
safety.  Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  219 

Control  of  alcohol  and  drug  use. 
Railroad  safety.  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  FRA 
emends  parts  217  and  219,  title  49,  Code 
of  Federal  Regulations  as  follows; 


PART  217— {AMENDED] 

1.  The  authority  citation  for  part  217 
continues  to  read  as  follows: 

Authority:  45  U.S.a  431, 437  and  438,  as 
amended;  Pub.  L.  100-342;  and  49  CFR 
1.49(m). 

S217.13  [Amended] 

2.  Section  217.13  is  amended  by 
removing  paragraph  (d). 

PART  21&-[AMENDED] 

3.  The  authority  citation  for  part  219 
continues  to  read  as  follows: 

Authority:  45  U.S.C  431, 437,  and  438,  as 
amended;  Pub.  L  100-342;  and  49  CFR 
1.49(m). 

4.  Part  219  is  amended  by  adding  a 
new  subpart  I  consisting  of  §  219.803  to 
read  as  follows: 

Subpart  I — Annual  Report 

§  21 9.803  Reporting  drug  misuse 
prevention  program  results  in  a 
management  Information  system. 

(a)  Each  railroad  with  more  than 
400,000  total  manhours  shall  submit  to 
FRA  an  annual  report  covering  the 
calendar  year,  summarizing  the  results 
of  its  drug  misuse  prevention  program. 

(b)  A  railroad  that  is  subject  to  more 
than  one  DOT  agency  drug  regulation 
shall  identify  each  employee  covered  by 
the  regulations  of  more  than  one  DOT 
agency.  The  identification  will  be  by  the 
total  number  and  category  of  covered 
functions.  Prior  to  conducting  any  drug 
test  on  a  covered  employee  subject  to 
the  regulations  of  more  than  one  DOT  . 
agency,  the  railroad  shall  determine 
which  DOT  agency  regulation  or  rules 
authorizes  or  requires  the  test.  The  test 
result  information  shall  be  directed  to 
the  aj^ropriate  DOT  acency  or  agencies. 

(c) ^ch  railroad  shall  ensure  the 
accuracy  and  timeliness  of  each  report 
submitted  by  the  railroad  or  a 
consortium. 

(d)  Each  railroad  shall  submit  the 
required  annual  reports  no  later  than 
March  15  of  each  year.  The  report  shall 
be  submitted  on  one  of  the  forms 
specified  by  the  FRA.  A  railroad  with  no 
positive  test  results  shall  submit  the 
“Drug  Testing  Management  Information 
System  Zero  Positives  Data  Collection 
Form”  form  attached  as  Appendix  D2  to 
this  part.  All  other  railroads  shall 
submit  the  “Drug  Testing  Management 
Information  System  Data  Collection 
Form”  attached  as  Appendix  D  to  tips 
part. 

(e)  A  railroad  submitting  the  “Drug 
Testing  Management  Information 
System  Data  Collection  Form”  shall 
address  each  of  the  following  data 
elements: 


(1)  Number  of  covered  employees  by 
employee  category  (i.e.,  train  service, 
engine  service,  dispatcher/operator, 
signal  service,  other). 

(2)  Number  of  covered  employees  in 
each  category  subject  to  testing  under 
the  anti-dmg  regulations  of  more  than 
one  DOT  agency,  identified  by  each 
agen(w. 

(3)  Number  of  specimens  collected  by 
type  of  test  (ie.,  pre^mployment  and 
covered  service  transfer,  random,  post¬ 
positive  return  to  service,  and  follow¬ 
up),  and  employee  category. 

(4)  Number  of  specimens  verified 
negative  by  a  Medical  Review  Officer 
(MRO)  by  type  of  test,  and  employee 
category. 

(5)  Number  of  specimens  verified 
positive  for  one  or  more  of  the  five 
drugs  by  a  MRO  by  type  of  test, 
employee  category,  and  type  of  drug.  If 
a  test  has  been  verified  positive  by  a 
MRO  for  multiple  drugs,  the  employer 
should  report  the  resiut  as  a  positive  for 
each  type  of  drug. 

(6)  Number  of  applicants  or  transfers 
denied  employment  or  transfer  to  a 
covered  service  position  following  a 
verified  positive  pre-employment  drug 
test. 

(7)  Number  of  employees,  currently  in 
or  having  completed  rehabilitation  or 
otherwise  qualified  to  return  to  duty, 
who  have  returned  to  work  in  a  covered 
position  during  the  reporting  period. 

(8)  For  cause  drug  testing,  tne  number 
of  specimens  collected  by  reason  for  test 
(i.e.,  acddent/injury,  rules  violation,  or 
reasonable  suspicion),  type  of  authority 
(railroad  or  FRA),  employee  category 
and  type  of  drug,  including  drugs  tested 
for  under  railroad  authority  only. 

(9)  For  cause  drug  testing,  the  number 
of  specimens  verified  negative  by  a 
MRO  by  reason  for  test,  type  of 
authority,  employee  category  and  type 
of  drug,  including  drugs  tested  for  under 
railroad  authority  only. 

(10)  For  cause  drug  testing,  the 
number  of  specimens  verified  positive 
by  a  MRO  by  reason  for  test,  type  of 
authority,  employee  category  and  type 
of  drug,  including  drugs  tested  for  under 
railroad  authority  only. 

(11)  For  cause  Dreatn  alcohol  testing 
under  railroad  authority,  by  reason  for 
test,  the  number  of  tests  conducted,  the 
numl^r  of  tests  with  a  positive  result 
(i.e.,  breath  alcohol  concentration  (BAG) 
=  or  >  .02),  and  the  number  of  refusals. 

(12)  For  cause  urine  alcohol  testing 
under  railroad  authority,  by  reason  for 
test,  the  number  of  tests  conducted,  the 
number  of  tests  with  a  positive  result, 
and  the  niunber  of  refusals. 

(13)  For  cause  breath  alcohol  testing 
under  FRA  authority,  by  reason  for  test, 
the  number  of  tests  conducted,  the 
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niimbwr  oi  test*  with  ft  poaidv»  fenh, 
and  thftiuinibfti  of  iftfaiftlft, 

(14)  Total  mimhftt  of  covored 
employees  observed  ia  docoBsented 
operatioBftl  teals  aad  ktsMGtioBS  related 
to  eofcscecaest  of  the  lailioad'ft  rules  o» 
alcohol  and  drug  usa. 

(15)  Based  oa  the  teats  and 
inspections  described  in  element  14,  the 
number  of  c^veisd  employeae  charged 
with  a  violatioa  of  the  railioed’a  Rule  G 
or  siR»l»  rule  or  policy  o&  drugs. 

(16)  Baaed  on  thft  tests  and 
inspections  described  in  element  14,  the 
number  of  covered  emplowees  cbaagod 
with  a  violatiaa  of  the  railroad’s  RuleG 
or  similar  rule  or  policy  on  alcohol 

(17)  Number  ofspecimens  verified 
positive  for  more  than  one  dnig,  by 
employee  categpre  and  of  dn^ 

(18)  Number  ofcoveredemployees 
w^  refused  to  submit  to  a  random  drug 
test  lemdred  under  FRA.  authority. 

(19)  Number  of  covered  employees 
who  refused  to  submit  to  e  non-random 
drug  test  rewired  under  FRA  authority. 

(2(4  Numter  of  supervisory  personnel 
who  have  received  w  required  initial 
training  on  the  specific 
contemporaneous  physical,  behavioral, 
and  performance  indicators  of  probable 
drug  use  during  the  rraoiting  period. 

(fi  A  railroadaothoiized  to  submit  fire 
"Ehng  Testing  Management  Information 


System  Zero  Poshives  Data  CoUactkai 
Form'*  attached  as  Appendix  D2  to  this 
part  sbaH  address  eara  of  fire  following 
data  elements: 

(1)  Number  of  covered  employees  by 
employee  category  train  service, 
engine  service,  dispatcher/operator, 
si^ial  service,  other). 

(2)  Number  of  covered  employees  iu 
each  category  sub)Bct  to  testing  luider 
the  anti-dnig  regulations  of  more  than 
one  DOT  agency,  ideotifiad  by  each 
agency. 

(3)  Number  of  specimens  collected 
and  verified  negative  by  type  of  test  (i.e., 
pre-en^loyment  and  cove^  service 
transfer,  random,  for  cause  due  to 
acddent/incident,  for  cause  due  to  rules 
violatiott,  reasorrable  smpicton.  port¬ 
positive  return  to  service,  and  folfow- 
up),  and  employee  category. 

(4)  For  causft  breath  alcohol  testing 
under  railroad  authority,  the  number  of 
tests  conducted  by  reason  for  test  (le., 
accident/in)uy.  rales  violatioB,  or 
reasonable  su^^on). 

(5)  For  cause  nrine  alcohol  testrrrg 
rmder  railroed  authority,  the  number  of 
tests  conducted  by  reason  fortert. 

(6)  For  cause  breath  alcohol  testing 
undiN  FRA  aidhority,  the  number  of 
tests  conducted  by  reason,  for  test 


(7)  Total  nuB^ier  of  covered 
employeae  obeerved  ia  docusaented 
operatioiMl  feats  and  inspections  related 
to  eofoiCBinenl  of  the  railroad’s  rules  on 
alcohol  and  drug  use. 

(8)  Based  on  the  tests  and  inspections 
dmcribed  in  element  7.  the  nmnber  of 
covered  employees  charged  udtb  a 
violation  of  the  railroad’s  Rule  G  or 
similar  rule  or  pcdicy  on  drugs. 

(9)  Based  on  the  tests  and  inspections 
described  in  element  7.  the  number  of 
covered  employees  charged  with  a 
violation  of  the  railroad’s  Rule  G  or 
simiiu  rule  or  policy  on  alcohol 

(1(4  Number  of  covered  en^)loyees 
who  refused  to  sidmiit  to  a  random  drug 
test  required  under  FRA  antlwrity. 

(11)  Nundier  of  covered  employees 
who  refused  to  submit  to  a  non-random 
drug  test  required  under  FRA  aotharity. 

(12)  Number  of  supervisor  personnel 
who  have  received  the  required  initial 
training  on  fixe  specific 
contemporaneous  physical,  behavioral, 
and  performance  indicators  of  probable 
drug  use  during  the  reporting  period. 

5.  Part  219  is  amended  by  adding 
appendix  D  to  read  as  follows: 

BHJJNQ  eooe  wfs  as  p 
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APPgNPpc  DiPRUeJBTilQIWWa^  SYgTP^  ffiig) 

QIJACOU£CTONFORM 

INSTRUCTIONS 

The  following  instructions  are  to  be  used  as  a  guide  for  completing  the  Federal  Railroad 
Admini^ation  (FRA)  Drug  Testing  IMS  Data  Colerton  Fdint  These  instructions  outline  stkI 
explain  the  information  requested  and  Indicate  the  probable  sources  for  this  information.  A 
sample  testing  results  table  with  a  narrati^  explanation  is  provided  on  pages  iv-v  as  an  example 
to  facilitate  the  process  of  completing  the  form  correctly. 

This  reporting  form  Includes  five  sections.  Collectively,  these  sections  address  the  data  elements 
required  In  the  FRA  and  the  U.S.  Department  of  Transportation  (DOT)  drug  testing  regulations. 


The  five  sections,  the  page  number  for  the  instructions,  and  the  page  location  on  the  reporting 
form  are: 

Reporting 

Instructions  Form 

Section  Paoe  Pane 

A.  RAILROAD  EMPLOYER  INFORMATION 

1 

1 

B.  COVERED  EMPLOYEES 

1 

2 

C.  DRUG  TE8TINQ  INFORMATION 

ii-vl 

3-5 

D.  OTHER  DRUG  TESTING/PROGRAM  INFORMATION 

Vi 

6 

E.  DRUGTRAINING/EDUCATiON. 

vl 

6 

Page  1  RAILROAD  EMPLOYB)  INFORMATION  (Section  A)  requires  the  company  name 
for  which  the  report  Is  done  ^  a  current  address.  Below  this,  a  signature,  date, 
and  current  telephone  (including  the  area  code)  are  required  certifying  the 
correctness  and  comple^ess  of  the  form. 

Page  2  COVERED  EMPtXJYEES  (Section  B)  requires  a  count  for  each  Hours  of  Sen/ice 
Act  employee  category  that  must  be  tested  under  FRA  regulations.  The 
categories  are:  "Engine  Service",  "Train  Service",  "Dispatcher/O^ator",  "Signal 
Service",^^  "Other."  The  OTHER  category  is  a  count  of  employees  performing 
covered  service  that  are  not  included  in  spe^  preceding  categories.  Examples 
include  yardmasters,  hostlers  (non-engineer  craft),bridge  tenders,  switch  tenders, 
etc.  These  counts  should  be  based  ori  the  coippany  records  as  of  January  1  of 
the  reported  year.  The  TOTAL  Is  a  count  of  al  covered  employees  for  al 
categories  combined,  l.e.,  the  sum  of  the  column. 

Additional  information  must  be  completed  If  your  company  employs  personnel 
who  perform  duties  covered  by  the  anti-drug  rules  of  more  than  one  DOT 
operating  administration.  ^BER  OF  EMPLOYEES  COVBTED  BY  MORE  THAN 

I 
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ONE  IX>r  OPB¥iTMQ  ADMINeTnMK)K  requires  thtt  you  IdeiNHy  tto 
of  employees  in  each  employee  caleg^  under  the  appropriate  additional 
operating  admini8tration(8). 


SecMoe  C  l»  uaed  id  euiwiiartae  diug  tMHng  neulte  for  epplloeio  and  drug  end  aloohol  teaine  leeuls  fior 
coveted  empioyeee  Ibeieere  aevenceteeorlaeortaetlngtDbecotnpleted  The  fltal  pert  ol  the  table  lewtiere 
you  enter  the  dete  on  pre-emptoyment^coveredeetvfcetfenefBrteBflno.  TherenwirNngeixpaileerefbremeilno 
dnjgtaeflngdatt  on  random  teaflhg.  poerpoeBHre  return  to  8arvioetBBQrlgfonolr^JpteMngfbrceueodnJg 
teeang  (one  pert  eecfi  for  *for  eatiee  teeUnaf  due  to  eodderea^nfurlBa,  rulee  vtotBUone  end  reeeeneble 
euepidon),  and  for  ceuee  alcohol  Meting  (one  pea  eech  for  breeat  teele  due  to  lekoed  nilaek  urine  taete  (Jue 
to  ralroed  rulee,  and  breath  teeta  mandated  by  the  FR/^.raapectlvely.  Heme  neceseary  to  complete  the  drug 
teeMng  teblee  Incliidec 

1)  the  number  of  apeclmens  coBeded  in  each  emplayeo  category; 

2J  the  number  of  epedneneteated  which  were  verffied  negative  and  verified  positive  fbr  any 
drug(a);  and 

3)  individual  counta  of  thoaeepecimene  which  were  verified  poeMve  for  each  of  the  five  druga. 

Do  QSl  include  resuHa  of  qually  control  (QC)  eartples  eubmHted  to  the  testing  laboratory  In  any  of  the  tablee. 

A  eampM  table  wHhdetaledinatructlorMie  provided  for  the  firet  part  Ptgagl0Ylony)OVEro 
TRANSFER  TESTWQl  The  format  and  axplanationeueed  for  the  sample  apply  to  all  seven  parte  Of  th«  table 
In  Section  C. 

Irfbrmation  on  actions  taken  with  those  persons  testing  positive  is  required  at  the  end  of  page  3.  Specific 
Inetruciions  for  provkSngthle  latter  information  are  given  after  the  Inabucllona  tor  compiating  the  tablee  In 
SectlonC 


Page  3  DRUG  TESTMG  INFORMATION  (Section  C)  requires  Information  for  drug  testing 
by  category  of  testing.  Ail  numbers  entered  into  the  pre-employmerTt/covered 
-  secvfce  transfer  sectton  of  the  table  should  be  separated  into  the  categoiy  of 
ernployineraforMMchthepefeonvrasapplying/traneferilng.  Theother  categories 
are  lor  ennployee  testing  and  feqMra  infOrmriton  tor  company  employees  in 
OQ¥ered  poeMone  only.  Each  part  of  IMi  thbis  must  be  conrq3leted  for  each 
category  of  testing.  These  categories  Include:  (1)  random  testing,  (2) 
post-posilhe  retumto  esnrice  feeling,  p)  fblonHptestkig,  for  cause  testing 
due  to  aoddsnli/in^uitse,  p)  for  cause  testing  due  to  rule  violallons,  and  (6)  for 
cause  tssUng  due  to  reasonable  suspicion,  Thees  numbers  do  not  include 
rafusals  tor  testing.  A  ssrapte  sscfion  of  the  tsbie  nlh  sxsmple  numbers  Is 
presented  on  pegs  V, 

Thrae  types  of  iwionweion  era  neceseary  to  oowplsto  the  Isft  skto  of  this  table. 
Thefiiatblimk  oolumrtwitothe  heaclhg1«JMBEROF  SPECIMENS  (X)LI£C^ 
requires  a  count  lor  ai  coHscted  spedmena  by  emptayee  category,  it  should  not 
Include  refusals  to  test  The  second  blank  column  with  the  heading  "NUMBER  OF 
SPECSIENS  >ftJtlFia>  NEQATME/  requires  a  count  tor  all  completed  tests  by 
employee  category  that  \usre  vecWed  nsgeHee  by  your  Medical  Review  Officer 
(MRO^ 
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The  thircl  blank  cokimn  ¥vtth  heading  "NUMBER  OF  SPECIMENS  VERIFED 
POSmVE  FOR  ONE  OR  MORE  OF  THE  FIVE  DRUGS,"  refers  to  the  number  of 
specimens  provided  by  Job  applicants  or  employees  that  were  vertfled  positive. 
"Verified  positive*  means  the  results  were  verMed  by  your  MRO. 

The  rigM  hand  portion  of  this  table,  vrith  the  heading  "NUMBER  OF  SPECAIENS 
VERIFIED  POSmVE  FOR  EACHTYPE  OF  DRUG,"  requires  counts  of  positive  tests 
for  each  of  the  five  drugs  tor  which  tests  were  done,  Le.,  marijuana  (THC), 
cocaine,  phencycildine  (PCP),  opiates,  and  amphetamines.  The  number  of 
specimens  posi^  for  each  dmg  should  be  entered  In  the  appropriate  column 
for  that  drug  type.  Again,  "verified  positive”  refers  to  test  results  verified  by  your 
MRO. 

if  an  applicant  or  employee  tested  positive  for  more  than  one  drug;  for  example, 
both  marijuana  and  cocaine,  that  person’s  positive  results  would  be  included  once 
in  each  of  the  appropriate  columns  (marijuana  sQi^  cocaine). 

Each  column  in  the  table  should  be  added  and  the  answer  entered  In  the  row 
marked  TOTAL". 

A  sample  table  is  provided  on  page  v  with  example  numbers. 

Page  3  Below  the  part  of  the  table  containing  pre-employment/covered  service  transfer 
testing  information  is  a  box  with  the  heading  "Number  of  appfcants/trarwteis 
denied  empfoymentAransfer  in  a  covered  position  folowino  a  verMed  positive  drug 
tesT.  This  is  simply  a  count  of  those  persons  who  were  not  hiredAransferred  into 
a  covered  position  because  they  tested  positive  for  one  or  more  drugs. 

Page  3  Below  the  part  of  the  table  containing  post-positive  return  to  service  testing 
information,  you  must  record  the  number  of  employees  relumed  to  duty  during 
this  reporting  period  allar  having  failed  or  lefosed  a  drug  test  required  under  the 
FRAmle.  This  information  should  be  avaiiable  from  the  personnel  office  and/or 
drug  program  manager. 

Pages  FOR  CAUSE  TEST1NQ  data  are  provided  In  three  separate  parts  of  the  table -one 

for  accidentsAnjuries,  one  for  rules  violations,  and  one  for  reasonable  suspicion, 
in  the  shaded  portion  of  the  parts  for  accidents/injuries  and  rules  violations  you 
must  indicate  whether  the  testing  was  conducted  under  FRA  authority  or  under 
ralroad  authority. 

The  sections  of  the  table  for  acddents/injuries  and  rules  violations  corrtain  two 
additionai  columns  which  must  be  completed  for  testing  done  under  railroad 
authority.  The  first  additional  column,  labeled  "Other  Prohibited,”  requires  that  you 
list  any  drugs,  other  than  the  five  listed,  that  are  tested  under  railroad  mie  (e.g., 
butaIbHal).  The  rightrnostcoiurnn,  labeled  "Cornbined,*  requires  that  you  indicate 
whether'  any  of  these  positives  were  in  combination  with  one  or  more  positive 
findings  for  the  five  drugs  (same  specimen).  If  yes,  you  must  attach  details  (e.g., 
2  marifuana/butalbital). 
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SAIffnJE  APIWAI^r  TEST  RESULTS  TABLE 


The  following  example  Is  for  Secifon  C,  DRUG  TESTMG  INFORMATIOK  which  summarizes 
pre-employment/oovered  service  transfer  testing  results.  The  procedures  detailed  here  also  apply 
to  the  other  categories  of  testing  in  Section  C  which  require  you  to  summarize  testing  results  for 
employees.  This  example  uses  the  categories  "Engine  Sen^*  and  Train  Service"  to  illustrate 
the  procedures  for  completing  the  form. 


Urine  specimens  were  collected  for  1 57  Job  applicants  for  engine  service  positions 
during  the  reportirtg  year.  This  information  is  entered  in  the  first  blank  column  of 
the  table  In  the  row  marked  "Engine  Service". 


The  Medical  Review  Officer  (MRO)  for  your  company  reported  that  153  of  those 
1 57  specimens  from  applicants  for  engine  service  positions  were  negative  (i.e.,  no 
drugs  were  detected).  Enter  this  information  in  the  second  blank  column  of  the 
table  in  the  row  marked  "Engine  Service*. 


The  MRO  fOr  your  company  reported  that  4  of  those  157  specimens  from 
applicants  for  e^ine  sen/ice  portions  were  positive  (i  o*.  b  drug  or  drugs  were 
detected).  Enter  this  information  in  the  third  blank  column  of  the  table  in  the  row 
marked  "Engine  Service*. 


With  the  4  specimens  that  tested  positive,  the  following  drugs  were  detected: 


Spegtgwn  tegs 

#1  Marijuana 

#2  .  Amphetamines 

#3  Marijuana  and  Cocaine  (Multi-drug  specimen) 

#4^  Marijuana 

Marijuan^was  detected  in  three  (3)  specimens,  cocaine  in  one  (1),  and  amphetamines  in  one. 
(1).-  This  information  is  entered  in  the  columns  on  the  right  hand  side  of  the  table  under  each 
of  these  drugs.  Two  different  drugs  were  detected  in  specimen  #3  (multi-drug)  so  an  entry  is 
made  in  both  the  marijuana  and  the  cocaine  column  for  this  specimen.  Information  on  multi-drug 
spegimens  must  also  be  entered  in  Section  D.  OTHBt  DRUG  TESTINQ/PRCX3RAM 
MF0RMAT10N,  on  page  6  of  the  reporting  form. 


Please  note  that  the  sample  data  collection  form  also  has  information  for  train  service  on  line  two. 
The  same  procedures  outlined  for  engine  service  should  be  followed  for  entering  |^e  data  on 
train  service.  With  applicants  fbr  train  service  positions,  107  specimens  were  coOectki  resulting 
in  106  verified  negatives  and  2  verified  positives  -  1  for  marijuana  and  1  for  opiates.  This 
information  is  entered  in  the  row  marked  Train  Service*. 


The  last  row.  marked  TOTAL”,  requires  you  to  add  the  numbers  in  e^  of  the 
columns.  With  this  example,  1^  specimens  from  applicants  for  engine  service 
positions  were  collected  and  107  for  applicants  for  train  service  positions.  The 
total  for  that  colurhn  would  be  264  (l.e.,  157-I-107).  The  same  procedure  should 


iv 
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be  used  for  each  column,  Ke.,  add  al  the  numbers  in  that  column  and  place  the 
answer  in  the  last  row. 


-  PRE-EMPLOYUEtiTrCOVEPED  SERVICE*  TRANSFER  TESTING  '  | 

CATfCOMT 

•VMEI 

OE 

SPECIHEIIS 

COUECTfO 

NtfME* 

Of 

SPECIHEIS 

VEDf  IfO 
■ECATlVt 

WMIEI  Of 
MECIHEIIS 
VEIIFIEO 
POSITIVE  FOR 
ORE  OR 

MORE  OF 

THE  FIVE 

DRUGS 

RVHRER  OF  SPECIHERS  VERIFIED  POSITIVE  FOR 

EACH  TTPE  OF  DRUG 

Htri- 

HIM 

(TRC) 

Ctcala* 

Pkat<t- 

CIIRIM 

(TCF) 

Ofiaui 

Abplt't- 

••ISft 

*  V 

1 

a 

Tr>ii 

117 

111 

t 

\’\ 

a 

1 

% 

T0I»l 

711 

i 

4 

V 

r* 

in  J 

L, 

r - ^ 

5? — ^ - n 

[i  0  □  0  ••  0 


Note  that  adding  up  the  numbers  for  each  type  of  drug  in  a  row  Ct4UMBER  OF  SPECIMENS 
VERIFIED  POSmVE  FOR  EACH  TYPE  OF  DRUO^  will  not  always  match  the  number  entered  in 
the  third  column.  "NUMBER  OF  SPECIMENS  VERIFIED  POSITIVE  FOR  ONE  OR  MORE  OF  THE 
FIVE  DRUGS",  The  total  for  the  mimbers  on  the  right  hand  side  of  the  table  may  differ  from  the 
number  of  specimens  testing  positive  since  some  specimens  may  contain  more  than  one  drug. 

Remember  that  the  same  procedures  Indfcated  above  are  to  be  used 
for  completing  al  of  the  categories  for  testtng  In  Section  C. 

Pages  FOR  CAUSE  BREATH  ALjCOHOLTESTS  DONE  UNDER  RAILROAD  RULE/POUCY 

requires  information  concerning  breath  alcohol  tests  conducted  on  covered 
employees  for  specific  cause  under  the  authority  of  the  railroad's  rules  or 
cotiective  bargainfng  agreements  (i-e.,  NOT  in  reliance  on  Subpart  D  of  CFR  Part 
219). 

FOR  CAUSE  URINE  ALCOHOLTESTS  UNDER  RAILROAD  RULE/POUCY requires 
information  concerning  urine  alcohol  tests  conducted  on  covered  employees  for 
specific  cause  under  the  authority  of  the  railroad's  rules  or  collective  bargaining 
agreements  (i.e..  NOT  in  reliance  on  Subpart  D  of  49  CFR  Part  219). 

"FRA"  FOR  CAUSE  BREATH  ALCOHOL  TESTS  requires  information  concerning 
breath  alcohol  tests  conducted  on  covered  employees  for  cause,  under  Subpart 
D  of  49  CFR  Part  219. 

Page  6  There  are  three  items  required  under  OPERATIONAL  TESTS  AND  INSPECTIONS 
concerning  the  railroad's  program  for  supervising  its  employees  and  ensuring  they 
are  free  from  impairments  caused  by  drugs  cr  alcohol. 


V 
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Pages  Gl>CRDRUQTESTtt4Q/PnOGRAM  INFORMATION  (Section  D)  requires  that 

complete  a  table  dealing  with  specimens  positive  for  rrK)re  than  one  drug  and  a 
table  dealing  with  employees  who  refused  to  submit  to  a  drug  test 

Pages  SPECIMENS  VERIFIED  POSITIVE  FOR  MORE  THAN  ONE  DRUG  requires 
information  on  specimens  that  contained  more  than  one  drug.  Indicate  the 
EMPLOYEE  CATEGORY  and  the  NUMBER  OF  VERIFIED  POSITIVES.  Then 
specify  the  combination  of  drugs  reported  as  positive  by  placing  the  number  in 
the  appropriate  columns.  For  example,  If  marijuana  and  cocaine  were  detected 
in  3  engine  sendee  specimens,  then  you  would  write  "Engine  Sendee"  as  the 
employee  category,  *7  as  the  number  of  verified  positives,  and  "3"  in  the  columns 
for  "Marijuana"  and  "Cocaine".  If  marijuana  and  opiates  were  detected  in  2  engine 
sendee  specimens,  then  you  would  write  "Engine  Sendee*  as  the  employee 
category,  "2*  as  the  number  of  verified  positives,  and  *2”  in  the  columns  for 
"Marijuana*  and  *^;>iates*. 

Page  6  EMPLOYEES  WHO  REFUSED  TO  SUBMIT  TO  A  DRUG  TEST  requires  a  count  of 

the  NUMBER  OF  COVERED  EMPLOYEES  who  refused  to  submit  to  a  rarxlom  or 
non-random  (pre-employment,  for  cause,  post-positive  return  to  service,  or  follow¬ 
up)  drug  test  required  under  foe  FRA  regulation. 

Page  6  DRUG  TRAINMQ/EDUCAT10N  (Section  E)  requires  information  on  foe  number  of 
supervisory  personnel  who  have  received  the  reqidred  drug  training  during  the 
current  ref^ng  period. 


•  Federal  Register  /  Vol.  58,  No.  245  /  Thursday,  December  23,  1993  /  Rules  and  Regulations  68243 

FfVkDmjQ  TESTING  MIS  DATA  (X)U£CTK3^  0MB  No.  21304)526 

YEAR  COVERED  BY  THIS  REPORT:  19 _ 

A.  RAILROAD  EMPLOYER  INFORMATION  '  ^ 

Company  • 

Address  - 


I.  the  undersigned,  certify  the  Informatton  provided  on  the  attached  Federal  Ra^road 
Administration  Drug  Testing  Management  Information  System  Data  CoHectlon  Form  Is.  to  the  best 
of  my  knowledge  and  belief,  true,  correct,  and  complete  for  the  period  stated. 


Signature 


Title 


Date  of  Signature 


Phone  Number 


Title  18,  U.S.C.  Section  1001,  makes  It  a  criminal  offense  subject  to  a  maximum  fine  of 
$1 0,000,  or  Imprisonment  for  not  more  than  5  years,  or  both,  to  knowingly  and  wiltfuily  make 
or  cause  to  be  made  any  false  or  fraudulent  statements  or  representations  in  any  matter 
within  the  jurisdiction  of  any  agency  of  the  United  States.  The  wiiHul  falsification  of  any 
information  in  this  report  may  also  subject  the  submitter  to  civil  or  criminal  prosecution  under 
Title  45,  U.S.C.  Section  438(e). 


The  Federal  Railroad  Administration  estimates  that  the  average  burden  for  this  report  form  is 
65  hours.  You  may  submit  any  comments  concerning  the  accuracy  of  this  burden  estimate 
I  or  any  suggestions  fbr  reduckig  the  burdm  to:  OfRce  of  Safety;  Federal  Railroad 
Administration;  400  7th  St.,'S.W.;  Washington,  D.C.  20590;  OR  Office  of  Management  and 
Budget,  Papen^mrk  Reduction  Project  ^  300526);  Washington,  D.C.  20503. 


FRA  Form  No.  FRAF6180.94A 


1 
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*  bidudM  yardmasters,  hostlera  (norvanginaer  crafQ,  bridga  tandars,  switch  tandars,  and  other 
miscallanaous  amployaas  parforming  eovarad  sarvica  as  dafinad  in  49  CFR  228.5  (c). 


WBtDBBfOWr  rriMW  mNQ  the  remainder  of  this  FORM:  I 

1.  AN  items  refer  to  the  current  reporting  period  only  (for  example,  Januwy  1, 1994  •  I 

Oacambar  31, 1994).  I 

2.  This  report  is  only  for  testing  REQUIRED  BY  THE  FEDERAL  RARRGAD  | 
ADMMSraADOM  (FRA)  AND  THE  US.  DEPARTMENT  OF  TRANSPORTATION 
{POffi 

•  Rftsiilts  should  be  raportadonly  for  emfrioyaas  in  COVERS}  POSITIONS  as  defined 
by  thoFRA«dRi8  tastirig  regulations. 

•  The  infonnation  requested  should  only  include  testing  for  maqiuana  (THC),  cocaine, 
phancydkiiie  (PC^  opiataaii  and  amphatamfoas  using  the  standard  prooMures  - 

'  feqMii«dbyDOTeBgulaUflM49CFBPeit4a 

3t  irdnniialioii  on  nAisels  tof  testing  should  only  be  repoilad  In  SacMon  D  ("OTHER 
DRUQTEerWG^PRQOaAMINFORM^^  Oeaflt  refusals  tor  tasting  in 
other  sections  of  this  report 

4.  Do  ogi  induda  the  results  of  any  quality  control  (QQ  samples  submitted  to  the  I 
testinglaboratory  in  any  of  the  tables.  I 

&  Cainpls«eaeifoaM;  DOMOTI£A^AMF  flSdBydiC  irtto  vafoafcTM 

asro(p)^pieeee2«o(0)atslhetoim _  Q 
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This  part  of  the  form  requires  information  on  VERIFIED  POSITIVE  and  VERIFiED  NEQATIVE  drug  tests.  These 
the  resufts  that  are  reported  to  you  by  your  Mecflcal  RsMiew  Officer  (MRO).  _ 


sea^ 


C.  DRUG  TESTING  INFORMATION 


1  EMPLOYEE  CATEGORY 

NUMBER 

OF 

SPECMENS 

COUeCTED 

NUMBER 

OF 

SPECIMENS 

VERGED 

NEGATIVE 

NUtyOER 

OF 

SPECa/ENS 

VERinB) 

NUtmSER  OF  SPECIMENS  VERIFIED  POStnVE  FOR  1 
EACH  TYPE  OF  DRUG  .  | 

FOR  ONE 

OR  MORE 

OF  THE 

FME  DRUGS 

Mart- 

Juana 

(THCJ 

Cooatoia 

0Sa^MMiaa_ 

oMina 

(PCF) 

Opialoa 

Aiaphat 

anilnaa 

BBCAJ 

novMENnool 

iCBEn  IDftMaBEC 

VCfWiWS 

1 

EngiM  Swvlo* 

Train  8«rvtM 

DIapalehar/Oparalor 

- 

Signai  Sarvtoa 

Otttar 

■■■■ 

■■■■ 

■m 

■■i 

■■■ 

Hil 

1  Engina  Saiyloa 

1  Train  Sarvtoa 

H  Oiapatohar/OpafaMf 

1  Signal  Sarvtoa 

1  OStor 

■■■■ 

■■■■ 

■■■■ 

■■1 

HHHH 

IHHHHI 

Train  Sarvloa 

DtapaMrar/Oparalor 

Signal  Sarvtoa 

Ottrar 

!■■■■ 

pa 

UXMMJP 

Ef>Qln#  8#fvlo# 

Train  Sarvtoa 

1 

OlopololMi/Oparalor 

_ _| 

Signai  Sarvtoa 

_ I 

Olhar 

TaW 

_ 1 

1  Number  of  appHcanisAransfers  denied  emptoyment/transfer  In  a  covered  position  foHovring  a  verNled 
!  positive  drug  test: 

Number  of  employees  returned  to  (foty  during  this  reporting  pertod  after  having  faHed  or  refused  a 
drug  test  required  under  the  FRA  rule: 
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a  Of^TESTII^IhFORMArTlON  (continued) 


[t]  Other  dru(^  tested  under  rllfoed rule  where  the  use  wee  prohibHed  by  46-CFR  2t6.t0t. 

[iq  incflcete  whether  any  of  theee  positivee  were  in  combinalian^wl8)>onaQr  more  poeMue  findings 
forihe  Use  dwge  (siiweepediweH)v  8yee,  abash  details  (e.6.,.aiwa#iena/h>/^  ‘  “ 
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C.  DRUG  TESTING  INFORMATION  (continued) 


FOR  CAUSE  ALCOHOL  TESTING 


TYPEOFTC8T 

'  NUMBER 
CONDUCTED 

NUMBER 
POSITIVE 
(■  or  >  .02%) 

NUMBER  OF 
R^USALS 

1  ■FOR  CAU8P  BREATH  ALCOHOL  TESTS  UNDER  RMLROAORULE/POUGY 

1  Ttwlolk»MtaQ  Items  requMtfcSoffnNIcwooooemlnQteeettitlcolwItwlecoirtucisd  on  co<»e»ed«Tnptoy»w  for  spedilc  cause 

R  under  the  authority  of  ltwralroe(rsrul8  or  ooHscUvsbargaMnaaomsmante  as.  NOTInrstanos  on  SubpaiiO  or  CFR  Part  219). 

- 

1  ■FOR  CAUSE*  URINE  ALCOHOL  TESTS  1 

1  The  foOowIng  Isms  request  MOrmaSon  oonosmlng  wins  aloohol  tesa 
1  thsaulhorlycittteMiroerfsruteorcdtecSite  batgainInBaofeemi 

INOER  RAILROAD  RULE/POLICY  1 

» conducted  on  oovared  amptoyass  tor  epeciflc  cause  under 
mis  (Ul  NOT  In  relsnci  on  8U>part  D  or  CFR  Pwt  2191.  R 

1 

- ^ - 

Z  Folowina  RULE  VIOLATIONS: 

S  REASONABLE  SUSPICION  of  current  use  or  knpalrmert: 

TRA*  FOR  CAUSE  BREATH  ALCOHOL  TESTS 

The  tOMowIng  Items  request  Intormailon  oorrcemino  breath  alcohol  teats  conducted  on  coirstsd  employees  for  cause,  under 

Subpart  D  or  48  CFR  Part  219 

1 

Issmssss^mmmmm 

'  ■ 

Is  REASONABLE  SUSPICION  of  ciaramuas  or  impotensrl: 

- 

OPERATIONAL  TESTS  AND  INSPECTIONS 

The  following  Items  request  information  concerning  the  railroad's  prooram  for  supervising  its  employees  and 
ensuring  th«  they  are  free  from  impairments  caused  by  drugs  or  alcohol: 


I  Total  manber  of  covered  employees  observed  in  documented  tests  and  inspections  related  to 

1  enforcement  of  the  raHroacfs  rules  and  policies  on  drug  and  alcohol  use  Ondtxfing.  but  not  Imited  to, 
obsenradons  for  which  urine  tests  were  conducted  and  observations  after  accidents/incidents  and 
rule  violalions): 

Number  of  covered  employees  charged  with  a  violation  of  the  raUroacf s  Rule  Q  or  similar  rule  or 
policy  on  drugs: 

• 

Number  of  covered  employees  charged  with  a  violation  of  the  railroad’s  Rule  Q  or  sim.’‘v  rule  or 
poHcy  on  alcohok 

_ 1 
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D.  OTHER  DRUG  TESTING/PROGRAM  INFORMATION 


SPECMENS  VERFEO  POSITIVE  FOR  MORE  THAN  ONE  DRUG 


EMPLOYEE 

CATEGORY 

NUMBER  OF 
VERIFIED 
POSITIVES 

Marijuana 

(THq 

Cocaine 

Covered  employees  who  refused  to  sutxnlt  to  a  random  drug  test  required  urKler  the  FRA 
regulation: 


Covered  emu^ees  who  refused  to  submit  to  a  norHandom  (frug  test  required  under  the 
FRA  regulation: 


E  DRUG  TRAiNING/EDUCATION 


CURRENT  REPORTS  PERIOD 


Supen^sory  personnei  who  have  receh/dd  Initial  tr« 
physical,  behavioral,  and  performance  indcators  of 
druo  testina  reoulMlona* 


t-!iyffa»: 


on  the  specific  contemporaneous 
ibie  drug  use  as  required  by  FRA 


Number 


FRA  Form  No.  FRAF6180.94A 
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6.  Appendix  Dl  to  part  219  is  Appendix  01~{Reserved] 

reserved  and  appendix  D2  to  pert  219  is 
added  to  read  as  follows: 


68250  Federal  Register  /  Vol.  58,  No.  245  /  Thursday,  December  23,  1993  /  Rules  and  Regulations 


APPEND0<P2-  DWUQTES™QMA»^QEIIEKr»i=ORMAnnO^ 
■EZ"  DATA  COtlCTION  FORM 


MSTRUCTK)NS 


The  following  instaictions  tfe  to  be  used  as  a  guide  for  completing  the  Federal  Railroad 
Administration  (FR^  Drug  TesIngMG'EZ' Data  CdeclionFdmL  This  form  should  only  be  used 
If  there  are' no  posMva  tests  to  be  reported  by  your  company.  These  Instructions  outline  and 
explain  the  Informatfon  requested  and  indfoate  the  probi^  sources  for  this  information.  This 
reporting  form  includes  three  sections.  These  sections  address  the^data  elements  required  In 
the  FRA  and  the  U.S.  Department  of  Transportatfon  (DOT)  drug  testing  regulations. 

SECTION  A  >  RALROAD  EMPLOYER  MFORMATION  requires  the  company  name  for  which  the 
report  is  done  and  a  current  address.  Below  this,  a  signature,  date,  and  current  telephone 
(including  the  area  code)  are  required  certifying  the  correctness  and  completeness  of  the  form. 

SECTION  B  •  COVERED  EMPLOYEES  requires  a  count  for  each  Hours  of  Senrice  Act  employee 
category  that  must  be  tested  urfoer  FRA  regulatiorw.  The  dategories  are:  "Engine  Service*,  *Traln 
Service",  "Dispatcher/Operator",  "Signal  Senrice",  arfo  "Other."  The  OTHER  category  is  a  courrt 
of  employees  performing  covered  service  that  are  not  included  in  specific  preceding  categories. 
Examples  include  yardmasters,  hostlers  (non-engineer  craft),  bridge  tenders,  switch  tenders,  etc. 
These  counts  should  be  based  on  the  company  records  for  the  reported  year.  The  TOTAL  is  a 
count  of  al  covered  employees  for  al  categories  oombir^ed,  I.e.,  the  sum  of  the  column. 

Additionai  information  must  be  completed  If  your  company  employs  personnel  who  perform 
duties  covered  by  the  drug  rules  of  more  than  one  DOT  operating  administration.  NUMBER  OF 
EMPLOYEES  COVERED  BYMORETHAN  ONE  DOT  OPERATOR  ADMMSTTVmON.  requires  that 
you  Identify  the  number  of  employees  In  each  employee  category  under  the  appropriate 
additional  operating  admini8tration(s). 

SECT10NO  •  DRUG  TESTING  INFORMATION  requires  information  for  drug  testing  and  training. 
The  first  table  requests  information  on  the  NUMBER  OF  SPEQMENS  COLLECTED  AND 
VERIFIED  NEGATIVE  in  each  category  for  testing.  AH  numbers  entered  into  the  pre- 
employmenVcovered  service  transfer  section  of  the  table  should  be  separated  into  the  category 
of  employment  for  which  the  person  was  applyingAransferring.  The  other  categories  are  for 
employee  testing  and  require  information  for  company  employees  in  covered  positions  only. 
Each  part  of  this  table  must  be  completed  for  each  category  of  testing.  These  categories 
indu^:  (1)  random  testing,  (2)  for  cause  testing  due  to  acciderTts/ir^uries,  (3)  for  cause  testing 
due  to  rule  violations,  (4)  for  cause  testing  due  to  reasonable  suspicion,  (5)  post-positive  return 
to  service  testing,  and  (6)  follow-up  testing.  For  the  three  types  of  for-cause  t^tirig,  indicate 
whether  testing  was  conducted  under  FRA  or  railroad  rule.  These  numbers  do  not  ir^ude 
refusals  for  testing.  "COLL*  requires  the  number  of  specimens  collected  in  each  employee 
category  for  each  category  of  testing.  "NEG"  requires  a  count  for  aH  completed  tests  by 
employee  category  that  were  verified  negative  by  your  Medical  Review  Officer  (MRO).  Do  n^ 
include  results  of  quality  control  (QC)  samples  submitted  to  the  testing  laboratory  in  any  of  foe 
categories.  Each  column  In  the  table  should  be  added  and  the  answer  entered  in  foe  row 
marked  TOTAL*. 
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Following  tho  table  that  aummarizes  DRUG  TESTING  INFORMATION,  you  must  provide  a  count 
of  the  number  of  employees  returned  to  duty  during  this  reporting  period  after  having  faBed  or 
refused  a  drug  test  required  under  the  FRA  nde.  This  Information  should  be  available  from  the 
personnel  office  and/or  drug  program  manager. 

FOR  CAUSE  ALCOHOL  TESTING  requires  information  concerning  breath  and  urine  alcohol  tests 
conducted  under  railroad  rules  and  FRA  rules  as  specified. 

FOR  CAUSE  BREATH  ALCOHOL  TESTS  DONE  UNDER  RAILROAD  RULE/POUCY  requires 
information  concerning  breath  alcohol  tests  conducted  on  covered  employees  for  specific  cause 
under  the  authority  of  the  railroad's  rules  or  collective  bargaining  agreements  fi.e.,  NOT  in 
reliance  on  Subpart  D  of  CFR  Part  219). 

FOR  CAUSE  URINE  ALCOHOL  TESTS  UNDER  RARROAD  RULE/POUCY  requires  information 
concerning  urine  alcohol  tests  conducted  on  covered  employees  for  specific  cause  under  the 
authority  of  the  railroad’s  rules  or  collective  bargaining  agreements  O-O-.  NOT  in  reliance  on 
Subpart  D  of  49  CFR  Part  219). 

*FRA”  FOR  CAUSE  BREATH  ALCOHOL  TESTS  requires  information  concerning  breath  alcohol 
tests  conducted  on  covered  employees  for  cause,  under  Subpart  D  of  49  CFR  Part  219. 

There  are  three  items  required  under  OPERATIONAL  TESTS  AND  INSPECTIONS  concerning  the 
railroad's  program  for  supenrising  its  employees  and  ensuring  they  are  free  from  impairments 
caused  by  alcohol  or  drugs. 

EMPLOYEES  WHO  REFUSED  TO  SUBMIT  TO  A  DRUG  TEST  requires  a  count  of  the  NUMBER 
OF  COVERED  EMPLOYEES  who  refused  to  submit  to  a  random  or  non-random  (pre-employment, 
for  cause,  post-positive  return  to  service,  or  follow-up)  drug  test  required  under  the  FRA 
regulation. 

DRUGTTTAININQ/EDUCATION  DURING  CURRENT  REPORTING  PERIOO  requires  information  on 
the  number  of  supenrisory  personnel  who  have  received  the  required  drug  training  during  the 
current  reporting  oerioH 


FRA  ORUQTESTMG  MS  EZ  DATA  COLLECTIONS^  0MB  No.  2130<)S26 

YEAR  COVERED  BY  THIS  REPORT:  19 _ 

A.  RAILROAD  EMPLOYER  INFORMATION 

Company  .  u  . . —  ,  — — 

Adcfreaa'  - . —  . . . . 


L  the  imdersigned.  certify  that  the  information  provided  on  the  attached  Federal  Railroad 
'  Adminisfrrtion  DrugTestirig  Management  Information  System  Data  Cdtectton  Form  is.  to  the  best 
of  my  knowledge  and  beHef.  true,  correct,  and  complete  for  the  period  stated. 


Signature 


Title 


Dale  of  Signature 


Phone  Number 


Title  18,  U.S.C.  Section  1001.  makes  it  a  criminal  offense  sut^ect  to  a  maximum  fine  of 
$1 0,000,  or  imprisonment  for  not  more  than  5  years,  or  both,  to  knowingly  and  wilfully  make 
or  cause  to  be  made  any  feise  or  fraudulent  statements  or  representafiorts  in  any  matter 
within  the  iurisdiction  of  any  agency  of  the  United  Sfetes.  The  willful  falsification  of  any 
information  in  this  report  may  also  sublect  the  submitter  to  dvfl  or  criminal  prosecution  under 
Title  45.  U.S.C.  Section  438(e). 


The  Federal  Railroad  Administration  estimates  that  the  average  burden  for  this  report  form  is 
25  hoiss.  You  may  subrrtit  any  comments  concemir>g  the  accuracy  of  this  burden  estimate 
or  any  suggestions  for  reducing  the  burden  to:  Office  of  Safety;  Federal  Railroad 
Administration;  400  7th  St.  S.W.;  Washington,  D.C.  20590;  OR  Office  of  Management  and 
Budget  Paperwork  Reduction  Project  (21300626);  Washlrigton,  D.C.  20503. 


FRA  Form  No.  FRAF6180.94B 
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*  Indudes  yardmasters,  hostlers  (non-«r>^neer  craft),  bridge  ternlers,  switch  tenders,  and  other  mlscettaneous 
employees  performing  covered  service  n  defined  in  49  CFR  228.5  (c). 

C.  DRUG  TESTING  INFORMATION 


NUMBER  OF  SPECMENS  COUECTED  AND  VERFIED  NEGATIVE 


EMPU3YEE 

CATEQOnV 


PRE- 

EMPLOYMENT 

/COVEREO 

SERVICE 

TRANSFER 


FOftCAUSE  I  FORCAUSE  REASONABLE 
KacMtrt/Mijn  I  RuiMVIotaSon  I  SUSPICION 


OofiduolBd  Conduolid 
Undar  Ruir.  Undw  RuM: 

FRA _  FRA _ 

Rallfoad  RaUread 


Cenduelad 
Undar  Rida: 
FRA 


POST¬ 
POSITIVE 
RETURN  TO 
SERVICE 


coa  I  NEO  I  ooa  I  neo  coa  I  neo  I  coa  neo 


NEQ  I  coa  I  neo  coa 


Engina  Saivlea 


DlapalohanfOpafator 


Signal  Saivlea 


Number  of  employees  returned  to  duty  dui1r>g  this  reporting  period  after  having  (afled  or  refused  a  drug  tett 
required  under  the  FRA  rule; 
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C.  DRUG  TESTING  INFORIIMTION  (continued^ 


TVPEOFTEST 


NUMBER  CONOUCTH) 


•FOR  CMU6E*  BREATH  ALCOHOL  TESTS  U»ff)ER  RAILROAD  RULJE/POUCY 
TTMibeowrtnoNmsfequMr  WbmiMloneoncsmInoersMhstoohdtwa  conduced  on  co»trid<tnpioy«a»  tor  ■padnccaussjjndertht 
auhortv  or  th«  rahoecr*  rule  or  ooKocOm  tMToiMna  MrMnwrtt  fl.e  NOT  In  ftilanco  on  Subpait  0  or  CFR  Part  21 


ACXaDENTS/tNCTOENTS;  _ _ 


RULE  VIOLATIONS: 


3.  REASONABLE  SUSPICION  or  cunweuM  or 


TOR  CAUSE*  URINE  ALCOHOL  TESTS  UNDER  RAILROAD  RULE/POUCY 
TRe  toSowing  leme  requeal  Intomwiton  oonoemino  uftoe  atoohol  tMts  conducted  on  cowered  employeoe  tor  spoOlc  cauee  under  ttto 
auitnrtv  oTtha  ranroatfa  nila  or  ooSactNe  baroainino  aoreamama  (La.  NOT  In  rallanoo  on  Suboait  D  or  CFR  Part  21S). 


AOC83ENTS/INCtOENTS: 


RULE  VKXATIONS: 


a  REASONABLE  SUSPICION  or  cunenluaa  or 


TRA*  FOR  CAUSE  BREATH  ALCOHOL  TESTS 

The  toloarino  latns  requaat  InTOrmadon  conoartUng  breath  alcohol  taeta  conducted  on  covarad  amployaaa  tor  cauaa,  under  Sufapart  D  oT 

48  CFR  Part  219 


ACODENTS/INCIOENTS; 


RULE  VIOLATIONS: 


3.  FCASONABLE  SUSPICION  or  CUTom  'uaa  or 


The  fottowing  ttems  request  infonnation  concerning  the  raBroad'a  program  for  supervising  its  employees  and  ensuring 
that  they  are  free  from  Impairments  caused  by  drugs  or  alcohol: 
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Issued  in  Washington,  DC  on  December  13, 
1993. 

S.  Mark  Lindsey, 

Acting  Federal  Railroad  Administrator. 

[FR  Doc.  93-30932  Filed  12-17-98;  8:45  am’ 


Ttuirsday 

Deeembor  23,  1993 


Part  VI 

Department  of 
Transportation 

Reseaidi  and  Special  Programs 
Adrolnistrafion 

49  CFR  Part  199 

Drug  Testing:  Management  Information 
System  (MIS)  Standardized  Data 
CoUection  and  Reporting;  Final  Rule 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs  ^ 
Administration 

49  CFR  Part  199 
[Docket  No.  PS-129] 

RIN  2137-AB9S 

Drug  Testing:  Management  Information 
System  (MIS)  Standardized  Data 
Collection  and  Reporting 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  sets  forth 
regulations  to  require  operators  of  gas, 
hazardous  liquid  and  carbon  dioxide 
pipelines  and  liquefied  natural  gas 
(LNG)  facilities  who  are  subject  to  49 
CFR  parts  192, 193,  and  195  to 
implement,  maintain,  and  submit  an 
annual  report  for  their  drug  testing 
program  data.  This  final  rule  is  essential 
for  RSPA  to  collect  the  drug  testing 
statistical  data  and  use  the  data  to 
analyze  its  current  approach  to  deterring 
and  detecting  illegal  drug  abuse  in  the 
pipeline  industry,  and,  as  appropriate, 
plw  a  more  efficient  and  effective 
approach. 

EFFECTIVE  DATE:  This  rule  will  be 
eflective  January  1, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Richard  L.  Rippert,  Office  of  Pipeline 
Safety  Compliant,  RSPA,  DOT,  400  7th 
Street,  SW.,  Washington,  DC  20590- 
0001  (202-366-6223)  or  the  Dockets 
Unit  (202)  366-4453,  for  copies  of  this 
final  rule  or  other  material  in  the 
docket. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  December  15, 1992,  RSPA 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  (57  ^  59720),  to 
require  pipeline  operators  subject  to 
part  199  to  submit  specific  drug  testing 
data  to  RSPA  annually.  The  NPRM 
proposed  that  operators  would  maintain 
all  drug  testing  data  on  a  calendar-year 
basis  with  a  closing  date  of  December  31 
eadi  year.  The  Office  of  the  Secretary 
(OST),  also  issued  an  NPRM  in  the 
Federal  Register  the  same  day  outlining 
MIS  format  and  reqiiirements  for 
reporting  drug  program  data. 

The  O^T  I^RM  proposed  that  MIS 
reports  would  require  specific  drug 
te^ng  data  elements  on  standardized 
forms  and  these  items  were  outlined  in 
49  CFR  part  40,  §  40.81.  OST  has  elected 
not  to  amend  Part  40  by  adding  the 
provisions  as  proposed  in  §  40.81.  The 
MIS  requirements  for  operator  reporting 


are  set  forth  in  this  final  rule.  Elsewhere 
in  today’s  Federal  Register  is  a  common 
preamble  to  this  and  other  DOT  agency 
MIS  final  rules  which  addresses  the 
common  issues  relevant  to  the  MIS 
requirements  for  the  transportation 
industries. 

The  OST  NPRM  proposed  that 
operators  with  employees  who  fall 
under  two  or  more  DOT  agency 
regulations  requiring  drug  testing  shall 
submit  data  to  each  agency  for  those 
employees  covered  by  that  agency  rule. 
Under  this  final  rule,  employees  who 
perform  functions  covert  by  more  than 
one  DOT  agency  shall  be  identified  by 
the  operator  as  to  which  covered 
function  they  will  be  reported  under. 

Drug  testing  data  on  dual  covered 
employees  shall  be  reported  to  RSPA 
and/or  any  other  appropriate  DOT 
agency. 

Discussion  of  Comments 

The  comment  period  for  RSPA’s 
NPRM  closed  on  April  14, 1993,  and  all 
comments  received  were  considered,  as 
well  as,  the  testimony  of  16  individuals 
who  presented  statements  at  the  three 
public  hearings  held  on  February  26, 
1993,  in  Washington,  DC;  on  March  2, 
1993,  in  Chicago,  Illinois;  and  on  March 
5, 1993,  in  San  Francisco,  California, 
respectively.  RSPA  received  46 
comments  in  response  to  the  NPRM, 
including  comments  from  36  pipeline 
operators,  three  industry  associations, 
two  consortia,  one  state  agency,  and 
four  from  individuals.  The  majority  of 
the  commenters  had  no  objection  to  the 
basic  concept  of  the  MIS  drug  test 
reporting  requirements  as  proposed. 
Several  commenters  indicated  that 
submission  of  such  drug  testing  data  to 
RSPA  would  support  their  position  that 
substance  abuse  in  the  pipeline  industry 
is  not  widespread  and  that  random  test 
rates  should  be  lowered.  A  number  of 
the  commenters  provided  detailed 
comments  on  proposed  changes  to  the 
MIS  report  format  which  included  such 
items  as  streamlining  the  reporting 
format,  limiting  the  number  of  data 
elements,  and  suggested  submission 
dates  for  the  reports. 

Specific  Issues 

Covered  Employees  Categories 

Several  commenters  indicated  that 
requiring  operators  to  identify  and 
report  separately  on  employees  who 
perform  operation,  maintenance,  or 
emergency-response  functions  would 
place  an  undue  burden  on  operators  and 
provide  no  visible  benefit  to  RSPA. 

They  believe  this  requirement  would 
increase  the  recordkeeping  requirements 
for  operators  and  increase  associated 


costs  of  maintaining  records.  Many 
operators,  such  as  the  Columbia  Gas 
Distribution  companies,  indicated  that 
the  overlap  of  job  categories  make  it 
very  difficult  for  operators  to 
distinguish  these  job  categories. 

BSPA  Besponse 

RSPA  has  determined  that  requiring 
operators  to  classify  employees  by 
separate  covered  employee  categories, 
as  proposed,  is  not  feasible  given  the 
general  overlap  of  employee  functions 
among  the  numerous  operators  within 
the  pipeline  industry.  Therefore,  the 
reporting  format  has  been  revised  to  use 
one  category,  "covered  employees", 
representing  all  individuals  who 
perform  operation,  maintenance,  or 
emergency-response  functions  on  the 
pipeline. 

Beport  Format 

Many  commenters  were  opposed  to 
one  or  more  of  the  reporting  elements 
proposed  in  the  NPRM.  Comments 
submitted  by  Exxon  and  the  Interstate 
Natural  Gas  Association  of  America 
(INGAA)  addressed  several  areas  of  the 
form  that  they  contended  would  present 
an  undue  burden  in  the  collection  and 
reporting  of  data.  These  comments 
included  objections  to  the  proposed 
employee  categories  outlined;  dual 
coverage/reporting  for  employees 
covered  by  other  DOT  agencies;  and,  the 
requirement  to  submit  annual  reports  no 
later  than  February  15th.  Some 
operators  objected  to  the  size  and 
complexity  of  the  report  format  and  the 
numerous  detailed  instructions  required 
to  complete  the  form.  One  consortium 
indicated  that  costs  of  designing 
software  and  implementing  this  type  of 
informational  software  into  the  current 
drug  management  programs  would  be 
immense.  Another  consortium,  which 
represents  numerous  SQiall  operators 
and  municipalities,  suggested  that 
consortia  should  allowed  to  report  on 
behalf  of  the  companies  they  serve,  thus 
reducing  the  paperwork  required.  Many 
operators  provided  suggested  changes 
and  modifications  to  reduce  the 
recordkeeping  and  reporting  burden. 

BSPA  Besponse 

RSPA  has  incorporated  some  of  these 
refinements  into  the  final  MIS  report 
forms,  which  appear  as  exhibits  A  and 
B  to  this  final  rule.  RSPA  has  eliminated 
the  requirement  to  report  separately  the 
covered  employees’  fonctions.  To 
reduce  the  reporting  burden  on 
operators  who  have  no  verified  positive 
test  results,  RSPA  has  limited  the 
information  to  be  provided  and  has 
developed  a  simplified  "E-Z  form"  for 
submitting  their  reports. 
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RSPA  has  also  reduced  some  of  the 
MIS  reporting  burden  on  operators  in 
this  final  rule  based  on  information 
developed  from  the  MIS  pilot  project.  A 
notice  published  on  February  8, 1993, 

(58  FR  7506)  sought  volunteer 
participation  of  pipeline  operators  to 
evaluate  the  prop(^ed  MIS  forms  and 
submission  procedures.  The  MIS  pilot 
project  was  coordinated  with  OST  and 
the  other  DOT  operating 
administrations.  Seven  operators  were 
selected  and  received  the  MIS  packages. 
Of  the  seven,  six  operators  were 
interviewed.  Three  of  the  operators  did 
not  complete  the  data  collection  forms, 
so  only  four  collection  forms  were 
available  for  analysis.  The  findings  and 
conclusions  from  the  pilot  project  have 
been  considered  in  the  development  of 
this  final  rule.  A  copy  of  the 
summarized  findings  has  been  placed  in 
the  RSPA  NPRM  docket  number  PS- 
129. 

The  MIS  pilot  concluded  that  drug 
testing  data  availability  is  good  for 
operators  testing  under  the  RSPA  rule; 
however,  there  are  some  data  that 
cannot  be  provided  by  the  operator.  Test 
results  by  employee  category  cannot  be 
provided  due  to  overlap  in  employee 
function.  Periodic  testing  is  not  required 
by  the  RSPA  rule.  Finally,  covered 
employee  training  and  refresher  training 
are  not  required  by  the  RSPA  drug 
testing  rule. 

Instead  of  including  the  reporting 
forms  as  an  appendix  to  Part  199,  as 
proposed  in  ^e  NPRM,  RSPA  is 
requiring  data  to  be  submitted  to  RSPA 
in  the  standard  form  and  manner 
prescribed  by  the  Administrator.  The 
current  MIS  report  forms  are  published 
in  today's  Federal  Register  as  exhibits  A 
and  B  immediately  following  this  rule. 
RSPA  has  determined  that  while  the 
drug  testing  data  elements  are  properly 
a  matter  of  regulation,  the  format  in 
which  the  data  are  reported  should 
remain  within  the  discretion  of  the 
Administrator.  This  will  enable  RSPA  to 
make  any  revisions  to  the  format  that 
become  necessary  without  undertaking 
additional  rulemaking. 

RSPA  has  also  decided  to  issue 
separate  final  rules  on  the  drug  and 
alcohol  portions  of  the  MIS.  Therefore, 
alcohol  testing  program  data  elements 
are  not  included  in  this  final  rule  or  on 
the  reporting  forms.  Alcohol  testing  MIS 
reporting  requirements  would  be 
included  in  a  final  rule  to  implement 
alcohol  misuse  prevention  programs. 
Separation  of  the  drug  and  alcohol  data 
elements  should,  reduce  the  burden 
associated  with  the  use  of  a  new  form. 


Reporting  Burden  on  Small  Operators 

Some  commenters  opposed  the 
extensive  reporting  requirements  being 
proposed  by  RSPA.  They  indicated  no 
justification  for  an  approach  that  relies 
heavily  on  submitting  all  records  to 
RSPA  for  review.  One  operator  stated 
that  it  does  not  believe  that 
comprehensive  data  from  all  operators 
is  required  for  RSPA  to  evaluate  the 
effectiveness  of  the  program.  They 
suggested  that  RSPA  could  determine 
what  could  comprise  a  representative 
sample  of  the  industry  and  request 
specific  data  from  particular  operators 
for  purposes  of  making  an  evaluation. 

RSPA  Response 

RSPA  has  determined  that 
approximately  2,419  operators  would  be 
subject  to  the  reporting  provisions  of 
this  final  rule.  RSPA  estimates  that 
approximately  one-third  of  these 
operators  have  fewer  than  50  employees 
performing  covered  functions.  RSPA 
believes  that  excluding  these  small 
operators  from  the  reporting 
requirement  would  not  adversely  effect 
the  overall  drug  testing  data  that  would 
represent  the  pipeline  indiistry.  From 
time  to  time  RSPA  would  survey  these 
small  operators  and  require  them  to 
prepare  and  submit  such  reports  to  this 
agency.  This  data  would  be  analyzed 
and  compared  with  data  being 
submitted  by  the  large  operators. 

Therefore,  RSPA  is  not  requiring 
small  operators  (50  or  fewer  covei^ 
employees)  to  submit  annual  MIS 
reports,  at  this  time.  The  final  rule 
includes  a  provision  requiring  small 
operators  to  submit  data  to  RSPA  upon 
r^uest.  If  at  some  future  time.  RSPA 
decides  that  annual  data  submission 
firom  small  operators  is'necessary,  RSPA 
would  undertake  additional  rulemaking. 

Submission  Date 

Numerous  commenters,  including 
Southern  Natural  Gas.  Hope  Gas  Inc. 
and  INGAA,  recommended  that  the  date 
for  the  submission  of  the  MIS  reports  be 
revised.  A  wide  variety  of  dates  and 
reasons  was  suggested.  Many  operators 
are  subject  to  other  reporting 
requirements  by  other  federal  and  state 
regulatory  agencies  and  many  of  these 
reports,  as  well  as  the  year-end  financial 
statements,  are  due  atupproximately  the 
same  time  as  the  propos^  February  15 
deadline.  The  commenters  indicated 
that  adding  a  month  to  the  proposed 
submission  date  should  alleviate  some 
of  the  administrative  burdens  associated 
with  the  numerous  reporting  obligations 
of  the  operators. 


RSPA  Response 

RSPA  agrees  that  allowing  operators 
until  March  15  to  submit  their  annual 
MIS  drug  testing  reports  will  not  affect 
the  timeliness  of  the  data  and  will  allow 
sufficient  time  for  operators  to  compile 
and  prepare  their  reports.  The  final  role 
establishes  a  March  15  due  date. 

Contractor  Statistical  Data 

RSPA's  NPRM  discussed  several 
issues  regarding  the  inclusion  of  a 
contractors’  drug  testing  statistical  data 
in  an  operator’s  MIS  drug  report.  RSPA 
sought  comments  on  whether  RSPA 
should  defer  for  the  first  year  the 
requirement  that  pipeline  operators 
report  information  on  contractor 
employees’  drug  testing  results.  RSPA 
was  concerned  about  any  potential 
difficulties  in  collecting  data  from 
contractors  and  consortia.  RSPA  was 
also  concerned  about  multiple  reports 
with  duplicative  information  from 
contractors  being  submitted  by  the 
various  operators  for  whom  the 
contractor  may  perform  services. 

The  majority  of  the  commenters  were 
opposed  to  requiring  operators  to  collect 
and  submit  contractor  employee  drug 
testing  statistical  data.  The  American 
Gas  Association  (AGA)  contends  that 
“contractors,  not  operators,  should  be 
responsible  for  reporting  to  RSPA  on  the 
operation  of  their  testing  programs.  The 
current  system  is  susceptible  to 
widespread  inaccuracies  because  many 
pipeline  and  transmission  companies 
use  some  of  the  same  contractors, 
leading  to  duplicative  reporting.’’  Many 
commenters  suggested  that  RSPA 
require  contractors  to  submit  their  MIS 
reports  directly  to  RSPA  and  not 
include  the  statistics  in  the  operator’s 
report  Other  commenters  suggested  that 
operators  maintain  the  contractor  drug 
testing  statistical  data  and  have  it 
available  for  review  during  audits  or 
inspections  by  the  federal  and  state 
agencies. 

RSPA  Response 

RSPA  has  considered  all  the  factors 
concerning  the  requirement  to  have 
pipeline  operators  report  contractor 
employee  drug  testing  statistical  data  on 
their  annual  reports  to  this  agency. 

RSPA  contends  that  requiring 
submission  of  contractor  drug  testing 
data,  by  operators,  would  result  in  major 
problems  such  as  duplicative  reporting 
and  inaccurate  data  which  could  affect 
the  overall  pipeline  industry  positive 
rate.  RSPA  has  decided  not  to  require 
pipeline  operators  to  report  drug 
'  information,  as  required  in  §  199.25,  for 
^  contrector  employees  who  are  subject  to 
the  part  199  drug  testing  regulations. 
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Operators  shall  continue  to  maintain  the 
records  required  by  §  199.23  and  shall 
enstue  that  all  contractors  are 
maintaining  the  same  type  of  records. 
This  issue  will  be  evaluated  during  the 
review  of  reports  in  the  first  year  wd 
methods  may  be  developed  to  collect 
contractor  drug  testing  data. 

Electronic  Submission 

In  the  OST  NPRM,  comments  were 
requested  concerning  the  usefulness  of 
electnmically  transmitting  operator  MIS 
data.  Only  two  comments  were  received 
which  addressed  the  issue  of  electronic 
submission.  One  consortium 
recommended  that  electronic  reporting 
should  be  utilized  where  possible;  but 
that  small  operators  without  the 
capability  of  electronic  reporting  should 
not  be  penalized  either  through  cost  or 
undue  administrative  burden.  One 
operator  stated  that  vrithout  electronic 
filing  capability,  the  February  15 
deadline  is  unrealistic. 

HSPA  Response 

Although  RSPA  is  exploring  the  steps 
necessary  to  implement  electronic  MIS 
data  submission,  this  cation  is  not  yet 
available  because  RSPA  does  not  have 
the  capability  to  receive  data 
elecbtmically.  RSPA  will  pursue  this 
reccMnmendation  and,  if  fMsible,  issue  a 
document  addressing  this  matter  in  a 
future  editirm  of  the  Federal  Register. 

Cost  Data 

The  OST  NPRM  discussed  whether 
the  Department' should  obtain  frmn 
employers  the  cost  of  implementing  the 
program  as  an  element  of  information  to 
evaluate  program  eflectiveness. 

RSPA  Response 

RSPA  did  not  propose  and  does  not 
intend  at  this  time  to  require  operates 
to  report  information  r^arding  costs 
associated  vrith  implemmiting  their  anti¬ 
drug  programs. 

Elimination  of  "age"  Data  Element 

Many  operators  have  questioned 
RSPA’s  requirement  to  maintain  the 
“age”  of  applicants/employees  who  test 
positive  or  refuse  to  test  under  the 
current  regulations.  They  contend  that 
collection  of  this  data  eluent  provides 
no  beneficial  data. 

RSPA  Response 

RSPA  has  revised  the  recordkeeping 
requireromits  in  S  199.23(a)(2)  to  avmd 
duplicative  information  collection 
requirements.  Section  199.23(aM2) 
requires  opwators  to  keep  certain 
records  on  empk^ees  wlM  have  a 
positive  drug  test  result,  including  the 
type  of  test,  and  records  that 


denumstrate  reb^litation,  if  any.  The 
required  information  includes: 

(i)  The  functions  performed  by  the 
employee; 

(ii)  *rbe  prohiNted  drug(s)  used; 

(iii)  Disposition  of  the  employee;  and 

(iv)  The  age  of  the  employee. 

The  MIS  report  will  require  operators 
to  maintain  a^  repwt  the  information 
currently  required  in  items  (i)-(iii).  as 
well  as  the  type  of  test.  RSPA  has 
eliminated  ^m  recordkeeping  or 
reporting  requirements  the  fourth  item 
concerning  the  age  of  each  mnployee 
who  failed  a  drug  test.  RSPA  d^  not 
believe  this  is  an  essmitial  data  elmnent. 

Reason  fmr  Expedited  Effective  Date 

This  rule  is  being  made  effective  in 
less  than  the  30  days  from  publication 
otherwise  required  by  law.  With  an 
elective  date  of  January  1, 1994,  RSPA 
can  ensure  that  information  is  collected 
under  this  final  rule  for  calendar  year 
1994  and.  subsequently,  that  the 
benefits  ^m  this  final  rule  are  realized 
without  delay.  Because  the  first  report 
under  this  rule  will  not  be  due  until 
Mmch  15, 1995,  and  most  of  the  data 
mrist  be  maintained  under  pre-existing 
regulatory  requirements,  operators 
subject  to  this  rule  will  not  be  unduly 
burdened  by  an  effective  date  of  less 
than  30  days.  RSPA  has  therefore 
determined  that  good  cause  exists  under 
the  provisions  of  5  U.S.C.  553(d)(3)  to 
warrant  an  expedited  effective  date. 

Regulatory  Analyses  and  Notices 

E.0. 12866  and  DOT  Regulatory  Policies 
and  Procedures 

The  final  rule  is  part  of  a  package  of 
alcohol  and  drug  testing  regulation  that 
is  a  significant  regulatory  action  imder 
Executive  Order  12866.  It  has  been 
reviewed  under  this  order.  It  is 
significant  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR 11034; 
February  26, 1979)  because  it  is  oi 
substantial  public  interest.  This  final 
rule  would  cause  minimal  changes  in 
the  existing  compliance  burden  and  cost 
of  the  anti-drug  programs  affected  by  the 
amendment.  ll^mfcMre,  we  have  not 
further  evaluated  the  costs  and  benefits 
of  this  final  rule. 

Paperwork  Reduction  Act 

The  final  rule  sets  forth  new  drug 
program  infonnatkm  collection 
requirements.  These  requiremmits  have 
hem  submitted  to  the  Office  of 
Management  and  Budget  ((^iB)  for 
ap|Hti^  under  the  Papmworic 
Reductum  Act  of  1980  (44  U.S.C  Qiap. 
35)  and  5  CFR  Part  1320.  See  ounmon 
(ueamble  cm  status  of  Paperwwk  Act 
approval. 


Regukamy  Flexibility  Act 

The  final  rule  affects  all  entities 
subject  to  part  192,  except  operators  of 
master  meter  systems  and  liquefied 
petroleum  gas  (LPG)  operators,  193,  or 
195,  whidi  are  exempt.  Master  meter 
systems  and  LPG  operators  constitute 
the  bulk  of  small  businesses  or  other 
small  entities  that  operate  gas  pipeline 
systems  subject  to  part  192.  There  are 
few,  if  any,  small  entities  that  operate 
hazardous  liquid  or  carbon  dioidde 
pipelines  subject  to  part  195,  orLNG 
facilities  sul^^  to  part  193.  Therefore, 

I  certify  under  Section  605  of  the 
Regulatmy  Flexibility  Act  (5  U.S.C  605) 
that  this  final  rule  would  not  have  a 
significant  economic  impact  (m  a 
substantial  number  of  small  mitities. 

Executive  Order  12612 

This  regulation  will  not  have 
substantial  direct  efiects  on  states,  on 
the  relationship  between  the  Federal 
Government  and  the  states,  ox  on  the 
distributitm  of  power  and 
responsibilities  among  the  various 
levels  of  Government.  Therefore,  in 
accordance  with  Executive  Order  12612 
(52  FR  41685;  October  30, 1987),  RSPA 
has  determined  that  this  regulation  does 
not  have  sufficient  federalism 
implications  to  warrant  preparation  of  a 
Federalism  Assessment. 

List  of  Subjects  in  49  CFR  Part  199 

Pipeline  safety.  Drug  testing. 
Recordkeeping  and  reporting. 

In  cmisideration  of  the  foregoing, 
RSPA  is  amending  49  CFR  part  199  as 
follows: 

PART  199— DRUG  TESTING 

1.  The  authority  citation  for  Part  199 
is  revised  to  read  as  follows: 

Authority:  49  App.  U.S.C  1672, 1674a, 
1681. 1804. 1808.  and  2Q02;  49  CTR  1.53. 

2.  Secticm  199.1  is  amended  by 
revising  the  second  smitence  of 
paragraph  (a)  to  read  as  follows: 

9 199.1  Scope  and  compliance. 

(aj  *  *  *  However,  this  subpart  does 
not  apply  to  operators  of  “master  meter 
systems"  as  defined  in  §  191.3  of  this 
chapter  or  to  liquefied  petroleum  gas 
(LPG)  operators. 

•  #  *  •  * 

3.  Sectkm  199.23  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

9199.23  Recordlawplng. 

(a)*  •  • 

(2)  Records  of  employee  drug  test 
results  that  show  employees  who  had  a 
positive  test,  and  the  type  of  test  (e^;.. 
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post-accident),  and  records  that 
demonstrate  rehabilitation,  if  any,  must 
be  kept  for  at  least  5  years,  and  include 
the  following  information: 

(i)  The  function  performed  by  each 
employee  who  had  a  positive  drug  test 
result. 

(ii)  The  prohibited  drug(s)  that  were 
us^  by  an  employee  who  had  a  positive 
drug  test. 

(iii)  The  disposition  of  each  employee 
who  had  a  positive  drug  test  or  refus^ 
a  drug  test  (e.g.,  termination, 
rehabilitation,  removed  from  covered 
function,  other). 

***** 

4.  Part  199  is  amended  by  adding  a 
new  section  199.25  to  read  as  follows: 

§  199.25  Reporting  of  anti-drug  testing 
results. 

(a)  Each  large  operator  (having  more 
than  50  covered  employees)  shall 
submit  an  annual  KUS  report  to  RSPA  of 
its  anti-drug  testing  results  in  the  form 
and  manner  prescribed  by  the 
Administrator,  not  later  than  March  15 
of  each  year  for  the  prior  calendar  year 
Oanuary  1  through  December  31).  The 
Administrator  shall  require  by  written 
notice  that  small  operators  (50  or  fewer 
covered  employees)  not  otherwi^ 
required  to  submit  annual  MIS  reports 
to  prepare  and  submit  such  reports  to 
RSPA. 

(b)  Each  report,  required  under  this 
section,  shall  be  submitted  to  the  Office 
of  Pipeline  Safety  Compliance  (OPS), 
Research  and  Special  Programs 
Administration,  Department  of 


Transportation,  room  2335, 400  Seventh 
Street,  SW..  Washington,  DC  20590. 

(c)  ^ch  report  shall  be  submitted  in 
the  form  and  manner  prescribed  by  the 
Administrator.  No  other  form,  including 
another  DOT  Operating  ' 
Administration’s  MIS  form,  is 
acceptable  for  submission  to  RSPA. 

(d)  Each  report  shall  be  signed  by  the 
operator’s  anti-drug  program  manager  or 
designated  representative. 

(eJEach  operator’s  report  with 
verified  positive  test  results  or  refusals 
to  test  shall  include  all  of  the  following 
informational  elements: 

(1)  Number  of  covered  employees. 

(2)  Number  of  covered  employees  ~ 
subject  to  testing  under  the  anti-drug 
rules  of  another  operating 
administration. 

(3)  Number  of  specimens  collected  by 
type  of  test. 

(4)  Number  of  positive  test  results, 
verified  by  a  Medical  Review  Officer 
(MRO),  by  type  of  test  and  type  of  drug. 

(5)  Number  of  employee  action(s) 
taken  following  verified  positive(s),  by 

of  action(s). 

Number  of  negative  tests  reported 
by  an  MRO  by  type  of  test. 

(7)  Number  of  persons  denied  a 
position  as  a  covered  employee 
following  a  veriffed  positive  drug  test. 

(8)  Number  of  covered  employees, 
returned  to  duty  during  this  reporting 
period  after  having  failed  or  refused  a 
drug  test  required  under  the  RSPA  rule. 

(^  Number  of  covered  employees 
with  tests  verified  positive  by  an  MRO 
for  multiple  drugs. 

(10)  Number  of  covered  employees 
who  refused  to  submit  to  a  random  or 


non-random  (post-accident,  reasonable 
cause,  rehuu-to-  duty,  or  follow-up) 
drug  test  and  the  action  taken  in 
response  to  each  refusal. 

(11)  Number  of  supervisors  who  have 
received  required  initial  training  during 
the  reporting  period. 

(f)  ^ch  operator’s  report  with  only 
negative  test  results  shall  include  all  of 
the  following  informational  elements: 

(1)  Number  of  covered  employees. 

(2)  Number  of  covered  employees 
subject  to  testing  under  the  anti-drug 
rules  of  another  operating 
administration. 

(3)  Number  of  specimens  collected  by 
type  of  test. 

(4)  Number  of  negative  tests  reported 
by  an  MRO  by  type  of  test. 

(5)  Number  of  covered  employees 
who  refused  to  submit  to  a  random  or 
non-random  (post-accident,  reasonable 
cause,  retum-to-duty,  or  follow-up)  drug 
test  and  the  q^ion  taken  in  response  to 
each  refusal. 

(6)  Niunber  of  supervisors  who  have 
received  required  initial  training  during 
the  reporting  period. 

Issued  in  Washington,  DC  on  December  10. 
1993. 

Rose  A.  McMurray, 

Acting  Administrator.  Research  and  Special 
Proems  Administration. 

Note:  The  following  appendix  will  not 
appear  in  the  Code  of  F^eral  Regulations. 

Appendix — ^Information  Systems  Data 
Collection  Forms 

BiuMQ  cooe  4sio-eo-a 
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EXHCnrA- 

PATAWiiaTONEOBM 


MsmucnoNS 

The  tolciwinQ  Inatiucttont  are  to  be  uaed  as  a  gukte  far  completing  the  dniQ  testing  informaflon 
In  the  naaearch  and  Special  Programs  Administration  (R^A)  and  toe  UA  Depaitmenl  ol 
Transportation  (DOT)  Oiug  Tasting  IIS  Dtfa  Colactton  Fdna  These  instructions  ouMne  and 
explain  toe  Irdormatlon  requested  and  tTfateate  the  probable  sources  far  tots  informatton.  A 
sanfato  tasting  results  tabfa  wito  a  narrative  axplarwtton  to  provided  on  pages  K4v  as  an  example 
to  facHala  toe  process  of  completing  toe  form  correctly. 

This  reporting  farm  irrcludes  three  sections.  CoOectively,  these  secflons  address  the  data 
elements  required  to  the  RSPA  and  the  DOT  drug  testtog  regulations.  The  three  sections,  the 
page  number  tor  the  instructions,  and  toe  page  location  on  toe  reporting  farm  are: 

Reporting 


tostructiorto  Form 

Stifite  eaaft  Paga 

K  PiPBJNE  EMPLOYER  INFOf^TlON  I  1 

a  COVERED  EMPLOYEES  I  1 

C.  DRUG  TESTING  INFORMATION  Hv  2 


Paget  PPE1JNEEMPLQYB«MK)RMAT10N  (Section  A)  requires  the  cornpany  name  tor 

*  vtoich  toe  report  to  done,  a  current  address,  and  the  name  of  the  person 
reeporrsible  tor  complettog  the  form.  Be  sure  tp  check  which  one  of  the  Itoe 
categories  (gas  gathering;  gas  transmission;  gas  dtotrtoution:  transportation  of 
hazardous  liquids;  end  transportation  of  carbon  dioxide)  characterizes  the  primary 
nature  <4  your  operation.  Ftoatiy.  a  signature,  date,  and  current  telephone  number 
(tocfcKfi^  the  area  code)  are  required  certifying  the  correctness  and  completeness 
of  the  form. 


Pagel  COVERED  EMPLOYEES  (Section  B)  requires  a  count  for  each  employee  category 

that  must  be  tested  under  RSPA  regutotiorrs.  Covered  functkxrs  for  RSPA  are: 
Operation.  Maintenance,  and  Emergency  Resporm.  The  ntost  Ikely  source  for 
this  information  to  the  erTrpioyer;s  personrrei  depctoment  This  count  should  be 
based  on  the  con^>any  records  for  the  reported  yetf. 

Additional  inlormatlon  must  be  completed  if  your  company  employs  persormei 
who  perform  duties  covered  by  toe  drug  rules  of  nnore  than  one  DOT  operating 
administration.  NUMBS)  OF  EMPLOYEES  COVERED  BY  MORE  THAN  O^  DOT 
OPERATWfQ  ADMMSTRAT10N,  requires  that  you  Identify  the  number  of 
employees  to  each  employee  category  under  the  appropriate  additional  operating 
administration(s). 

Page  2  DRUG  TESTING  MFORMATKM  (Section  C)  reqiires  information  for  drug  testing 
by  category  of  testing.  These  categories  include:  (1)  pre^mploymerTt.  {2^ 
random.  (3)  post-aoddem,  (4)  reasonable  suspicion/cause.  (5)  return  to  duty,  and 
(6)  fblow^  testing.  All  numbers  entered  into  this  table  should  be  for  applicants 
or  company  employees  to  a  covered  positton  only.  Each  part  of  this  table  must 
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be  compMed  for  tech  citegory  of  teeiino.  Tbeoe  numbere  do  not  Indude 
refusals  for  testing.  A  sample  section  of  the  table  with  example  numbers  Is 
presented  on  page  IL 


8eGll(mCayMat&aMi«nait»SiedMgleak)8fMMteforap|plcafMsando(MMd«aiplo9Me  Ttweaetfei 
wintortwortiinglobecompiaed.  The  Ilia  pen  oTSwr  table  Is  where  you  etser  the  d«a  on  pweniployinent 
taaiInQ.  The  folowInQ  See  pens  ere  for  ersalnp  dme  teeiing  deui  on  lendom,  poa'eccldsrt  leeeorabie 
suapfclonfeeMeaieiBmlodaiy.endtolow-upfanftieepecileay.  Seme  neceaesnr  K>  cowplia  thses  tebtw 

1)  the  number  oT  specimeia  colecled  In  each  teeUitQ  cateQory; 

9  the  numba  of  apadmaos  tasted  wMch  were  wMlDednagattea  and  vensedpoattee  for  anr 

druo(B);and 

3)  IndMduacoonts  of  those  specimene  which  were  verltsdpoaShm  tor  each  ol  the  erndnigs, 

PonotlnctudefeeuBaorQuaaecootiotKXaBamDisaauhmStediotheteatlngiaboisioielwaasoftoetablee 

A  aasnple  table  wM  rtaslsd  Instnidloae  le  piowldad  tor  the  fba  pad,  PRE-EMPlOteEKT  TE5TMQ 
iFOnilAIlON.  The  forma  and  SKpSraikms  used  tor  the  sample  table  apply  to  al  six  parts  or  the  table  to 
SecSonC 

toformaion  on  actiona  taken  wNhthoae  persona  taaSngpoaMealersqwirsd  a  the  sad  a  Section  C.  Spedfle 
kioiitidlons  tor  pioeldtog  this  laia  Informaion  are  given  aftor  the  toabudlona  tor  oompMIng  the  table  to 
Sedkma 


Three  types  of  information  are  necessary  to  complete  the  left  side  of  this  table. 
The  first  blank  column  with  the  heading ‘HUMBER  OF  SPECftyENS  collected; 
requires  a  count  for  alcofiectedspedmens.  ft  should  not  Indude  refiwals  to  test. 
The  second  blank  ooiurnn  with  the  heading  "NUIIBER  OF  SPECMENS  VERFIED 
ME^TnfE,*  requires  a  count  for  afl  completed  tests  that  were  verified  negative  by 
your  Medical  Review  Officer  (MRO). 

The  third  blank  column  with  the  hei^ng  -HUMBER  OF  SPECIMENS  VERffHED 
POSmVE  FOR  ONE  OR  MORE  OF  THE  FIVE  DRUGS."  refers  ID  the  number  of 
spedmer»  provided  by  fob  applicants  or  employees  that  were  verified  positive. 
"Verified  positive”  meiavis  the  results  were  verified  by  your  MRO. 

The  right  harKl  portion  of  this  table,  with  the  heading  "NUMBER  OF  SPEC8MENS 
VERIFED  POSmVE  FOR  EACHTVPE  OF  DRUG,"  requires  counts  of  positive  tests 
for  each  of  the  five  drugs  for  which  tests  were  done,  l.e.,  marijuana  (THC), 
cocaine,  phencydkane  (PCP),  opiates,  and  amphetamines.  The  number  of 
spedmens  posi^  for  each  dmg  should  be  entered  in  the  appropriate  cdumn 
fd  that  drug  type.  Again,  "verified  positive”  refers  to  test  results  verified  by  your 
MRO. 

If  an  appUcavit  or  employee  tested  positfcre  for  more  than  one  drug;  for  example, 
both  mar^uana  and  cocaine,  that  person's  positive  results  would  be  included  once 
in  each  of  the  appropriate  columns  (marfuana  gnd  oocafoe). 

A  sample  table  is  provided  on  page  Hi  with  example  numbers. 
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SAMPl£  APPUCANTIEST  RESULTS  TABL£ 


The  fbiiowing  example  ie  tor  Sectton  C.  DRUG  TESTTINQ  MF0RMAT10H.  vvhich  summarizes 
pre-emptoyment  testing  results.  The  procures  detailed  here  also  apply  to  the  other  categories 
of  testing  in  Section  C  which  require  you  to  summarize  testing  results  tor  employees.  This 
example  wW  use  *Pre-Employmenf  tesl^  to  nustrate  the  procedures  tor  completing  the  torm. 


Urine  specimens  were  collected  tor  1 57  job  applicants  tor  covered  positions  during 
the  reporting  year.  This  information  is  entered  in  the  first  blank  column  of  the  table 
in  the  row  marked  "PRE-EMPLOYMENT. 


The  Medical  Review  Officer  (MRO)  for  your  company  reported  that  153  of  those 
157  spedmerrs  from  applicants  tor  covered  posittons  were  negative  (Le.,  no  drugs 
were  detected).  Enter  this  information  In  the  second  blank  column  of  the  table  in 
the  row  marked  "PRE-EMPLOYMENT. 

The  MRO  tor  your  company  reported  that  4  of  those  157  specimens  from 
appUctfits  tor  covered  positions  were  positive  O.O..  a  drug  or  drugs  were  detected). 
Enter  IMs  information  in  the  third  blank  column  of  the  table  in  the  row  marked 
"PRE-EMPLOYMENT. 


With  the  4  specimens  that  tested  positive,  the  following  drugs  were  detected: 

Specimen  Druos 
#1  Marj^iana 

#2  Amphetamines 

#3  Mar^uana  and  Cocaine  (Multi-drug  specimen) 

#4  Mar^uana 


Mar^uana  was  detected  in  three  (3)  specimens,  oocdne  in  one  (1).  artd  amphetamines  in  one 
(1).  This  information  b  entered  in  the  columns  on  the  right  hand  side  of  the  table  under  each 
ofthesedrugs.  Since  two  dHtarent  drugs  were  detected  in  specimen  #3  (multi-drug),  entries  are 
made  in  both  the  mfs^uana  and  the  cocaine  columns  for  ihb  specimen.  Informationonmuiti- 
drugspedmens  nriuM  abo  be  entered  in  the  tabto,  SPECIMENS  VERFED  POSmVE  FOR  MORE 
THfMONEORUa 


TTM  0*  reti 
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Note  that  adding  up  the  numbers  tor  each  type  of  dnig  in  a  row  ("NUMBER  OF  SPECnyiENS 
VERIFEO  POSfTIVE  FOR  EACH  TYPE  OF  0RU(3")  wil  not  always  matdi  the  number  entered  in 
the  INrd  column.  "NUMBER  OF  SPECIMENS  VERIFIED  POSITIVE  FOR  ONE  OR  MORE  OF  THE 
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FIVEORUQS^.  The  total  for  the  numbert  on  the  right  hand  skJoot  the  table  miy  differ  from  the 
number  of  tpedmena  teatirig  poeilive  sirKe  tome  apedmens  may  contain  more  than  one  drug. 


iD(  oompieong  aa  cengones  oi  naimg  ai  me  laoie  m  aocsoM  Ub 

Page  2  Beknv  the  table  for  DRUG  TESTMQ  MFORMATtON  is  a  box  viftth  the  heading 
”tluinb6f  of  pateona  daniad  a  poaMon  as  a  oovared  employeetolowing  a  vaillad 
poafilM  drug  tear.  Thiaiaaimply  a  count  of  those  persona  who  ware  not  placed 
In  a  covered  position  because  they  tested  positive  for  one  or  more  drugs. 

Page  2  Also  following  the  tabto  that  summarizes  DRUG  TESTlfQ 

must  provide  a  count  of  the  number  of  employees  returned  to  duty  during  this  • 
report  period  after  having  faied  or  refused  a  drug  test  required  urtoer  the 
RSPArule.  This  Information  should  be  avaiabte  from  the  persorinel  office  arKi/or 
drug  program  manager. 

Page2  Next,  you  must  provide  information  on  ACTIONS  TAKEN  ON  VEWFEPPOSTTIVE 

TEST  RESULTS^  Irxflcate  the  number  of  employees  sub)ected  to  the  fdowing 
actions: 

e  No  tongof  employed  W0I  company  •  include  covered  employees  who 
resigned  or  were  terminated  as  the  result  of  a  positive  drug  test 

e  Reaaaignod  to  rwfvooveied  fonctione  •  indude  covered  employees  who 
were  reassigned  within  the  company  to  a  rtorvcovered  portion  as  the 
result  of  a  positive  drug  test 

e  Entered  rehabRlaflon,  W  appScsNe,  andfor  returned  to  covered  foncitons  - 
*  include  covered  employ^  who  are  undergoing  or  hSMe  completod  a 
rehabiitation  program  a^or  covered  employees  who  have  returned  to  a 
covered  function. 

•  Other  -  include  covered  employees  who  did  not  fal  urxler  one  of  the 
previous  options  and  specify  the  action  taken. 

Enter  the  sum  of  the  number  of  actions  taken  on  the  Ine  marked  TOTAL 

'  Page2  SPECMENS  VERGED  POSmVE  FOR  MORE  THAN  ONE  DRUG  requires 
inforinatton  on  spedrnena  that  corilafoedrnore  than  one  drug.  Rrst  indk»te  the 
NUMBER  OF  VERFED  POSmVES.  Then  specify  the  combination  of  drugs 
reported  as  positive  by  placing  the  number  in  the  appropriate  columns.  For 
^  example,  if  mar^uana  and  cocaine  were  detected  in  3  spedrnens,  then  you  would 

write  T  as  the  number  of  verified  positives  and  *7  In  the  columns  for  *Mar|uana* - 
and*Cocalner.  If  mari}uana  and  opiates  were  detected  In  2  specimens,  then  you 
woidd  write  "Z*  as  the  number  of  verified  positives  and  ?  In  the  columns  for 
"Manjuana*  and  "Opiales*. 

Page2  .  EMPLOTSS  WHO  REFUSED  TO  SUBMn'TO  A  DRUGTEST  requires  information 
on  the  NUMBER  OF  OOWERB3  EMPLOYEES  who  refosed  to  submH  to  a  random 
or  odiar  (pre-employment,  post-accident,  reasonable  suspidon^cause,  return  to 
duty,  or  foaowH4>)  drug  test  requited  under  toe  RSPA  ret^tetion  and  the  actions 


-  <. 
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taken  foOowing  the  refusal.  Indicale  the  number  of  actkxw  taken  on  the 
appropriate  Nne. 

Page2  -  DRUG  TlUfmOfBXICATION  requires  information  on  the  nurnber  of  supervisory 
personnel  vdfo  have  received  the  required  drug  training  during  the  current 
reporting  period. 
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A.  PIPELINE  EMPLOYER  INFORMATION 

< 

Company _ ■-  , _ 

Addrasa  _ "  _ 


_  YearCoMaredbvTWs  Report: 

Person  re^)on8lt}le  lor  compleling  the  form: 


Check  the  sas.  box  that  irxlicatea  the  primary  nature  of  your  operation. 

□  Gas  gathering  □  Transportation  of  hazvdous  Nc 

□  Gas  vansmisslon  □  Transportation  of  carbon  cSoxk 


L  the  under 
Admintetration  Drue 
knowledge  ar)d  bell 


ined  certify  that  the  information  provided  on  this  Research  and  Special  Prograrin 
resting  Management  Information  System  Dale  CoOection  Form  is,  to  the  best  of  my 
true.  oorrecL  and  complete  for  the  period  stated. 


TWe  18,  U.S.C.  Section  1001,  makes  it  a  criminal  offense  sublect  to  a  maximum  fine  of  $10.0X,  or 
imprisonment  for  rx)l  more  than  5  years,  or  both,  to  krrowirtgly  arxf  wttfuNy  make  or  cause  to  be  made  any 
false  or  fraudulent  statements  or  representations  in  any  matter  within  the  jurisrtiction  of  any  agerKy  of  the 


The  Research  arxJ  Speciei  Programs  AdnWiistraiion  estimates  that  the  average  burden  for  this  report  form  is  ai  hours. 
Youmy  submk  any  oorrsnerasconoemlrrg  tire  accuracy  of  this  burden  estimale  or  any  suggestions  for  reducing  the 
burdonto:  OllloeolPlpelne8slSty.RSPADOT;4007thSt.8.W.;WashlrrgkXKDC20SGO;OROIHoeof  Managsmers 
arxf  Budget,  Paperwork  Reduction  Project  (2137-0679);  Washington.  DC  20S0a 


ICAD  BB^)HE  COIW*tfnNQ  T>C  REMAtftoER  OF  THIS  FORM: 

AM  Ssms  iWar  to  the  asrsts  rsportInQ  period  orSy  (tor  aampk.  Jstxisiy  1, 1994  -  December  31, 1994). 

Thto  rapoit  to  ontotor  tasiirw  REQURB)  BY  THE  RESEARQH  AND  SPECIAL  PROGRAMS  AIMNBIRATION  (RSPA) 
ANDTHEUiaDGPARnrimOFIRANSPORTAllONCDOl):  ' 

RsauSs  ahoidd  be  rapottsd  only  for  smploysss  In  OGUERED  POSmONS  as  dsflnsd  by  RSPA/DOT  drug  toaiing 
isgutoilons. 

The  Information  rsquesisd  should  only  Induds  fasting  for  marluorts  (THC),  oocalns.  phsncycidins  (POP),  optat^  rnia 
amphstomlnso  usyig  0w  toandard  proosdurss  isquirsd  by  DOT  regulation  49  CFR  Part  sa 

Informwton  on  rsiustoi  for  fasting  aiwuld  only  bo  reported  Inths  Tabto:  COVERED  EMPLOYEES  WHO  REFUSED  TO 
SUBMir  TO  A  DRUG  TEST.  Do  Qg}  Induds  refusals  IW  testing  In  other  sections  of  ttSs  report 

Do  Qg  Include  the  reeuKe  of  any  queltyooretoi(QC)eeniptoesubmlBed  to  Sre  testing  laborstory  In  any  of  the  tables.  ' 


Federal  Eegfater,  i  VoL  58.  No.  245  /  Thufsday.  Deceinber  23,  1993  /  Rules  and  Relations 


C.  ORUQTESTMQiNFORMATK)N 


2 
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eCHIBTT  B_>_PRU6  TESHMO  MANAGEMEWT  INFORMATIOKSYSTEIft  (MB! 

■Eg  DATA  COLlHniON  FORM 

MSTRUCnONS 

The  following  instnjctions  are  to  be  used  as  a  guide  for  completing  the  Research  and  Special 
Programs  Administration  (RSPA)  and  the  U.S.  Department  of  Transportation  (DOT)  Drug  Testing 
IAS  "Eg  Data  CoMecBon  Fdnn.  This  form  should  only  be  used  if  there  are  no  poaWve  tests  to 
be  reported  by  your  company.  These  instructions  outUrteartdexpUn  the  information  requested 
and  indicate  the  probable  sources  for  this  information.  This  reporting  form  includes  three 
sections.  These  sections  address  the  data  eiements  required  in  the  RSPA  and  DOT  drug  testing 
regulations. 

SECTION  A  -  PraJNE  EMPLOYER  MF0RMAT10N  requires  the  company  name  for  which  the 
report  is  done,  a  current  address,  and  the  name  of  the  person  responsible  for  completing  the 
form.  Be  sure  to  check  which  one  of  the  five  categories  (gas  gathering;  gas  transmission;  gas 
distrtbution;  transportation  of  hazardous  liquids;  and  transportation  of  carbon  dioxide) 
characterizes  the  primary  nature  of  your  operation.  Finaily,  a  signature,  date,  and  current 
telephone  number  (including  the  area  code)  are  required  certifying  the  correctness  and 
completeness  of  the  form. 

SECTION  B  -  COVERED  EMPLOYEES  requires  a  count  for  each  employee  category  that  must 
be  tested  under  the  RSPA  regulation.  There  is  only  one  category  of  covered  employees  for 
RSPA  —  Operation/Maintenance/Emergency  Response.  The  most  likely  source  for  this 
information  is  the  employer's  personnel  department.  These  counts  should  be  based  on  the 
company  records  fey  the  report  year. 

Additional  information  must  be  completed  if  your  company  employs  personnel  ¥vho  perform 
duties  covered  by  the  drug  rules  of  more  than  one  DOT  operating  administration.  NUMBER  OF 
EMPLOYEES  COVERED  BYMORETHAN  ONE  OOTOPERATNGAOMM6TRAT10N,requiresthat 
you  identify  the  number  of  employees  in  each  employee  category  urKfer  the  appropriate 
additionai  operating  administration(s). 

SECTION  C  >  DRUQTESRNG  MFORMATION  requires  information  for  drug  testing  and  training. 
The  first  table  requests  information  on  the  NUMBER  OF  SPECOyiENS  COLLECTED  AND 
VERfflED  NEQAIM  fo  each  category  for  testing.  All  rnimbers  entered  into  this  table  should  be 
for  applicants  or  company  employees  in  covered  poaMtons  only.  Each  part  of  this  table  must  be 
completed  for  each  category  of  testing  Including:  (1)  pre-ernploymefTt,  (2)  random,  (3)  post- 
accident,  (4)  reasorufole  suspIdorVcause,  (5)  return  to  duty,  svid  (6)  fdlow-up  testing.  These 
numbers  do  not  Include  refusals  for  testing.  ■COLL"  requires  the  number  of  sp^mens  collected 
In  each  employee  category  for  each  category  of  testing.  "NEQ*  requires  a  count  for  all 
completed  tests  by  employee  category  that  were  verified  negative  by  your  Medical  Review  Officer 
(MRO).  Do  QSl  include  results  of  quality  control  (QC)  samples  submitted  to  the  testing  laboratory 
in  any  of  the  categories. 


I 
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FolOMing  th»  tiM*  ttwt  fUimivtZM  ORUQ  7EGTMQ 

of  the  number  of  employees  returned  to  duly  during  iNs  reporting  period  after  having  failed  or 
refcjsed  a  drug  test  required  under  the  RSPA  rule.  This  information  should  be  available  from  the 
personnel  office  ancVor  drug  program  manager. 

EMPIOVSS  WIHO  REFUSED  TO  SUBIffir  TO  A  DRUG  TEST  requires  information  on  the 
NUMBER  OF  (XMERED  EMPU3VBES  aitK»  refused  to  submit  to  a  random  or  other  (pre> 
emptoymenl,  poet-acdderit.  leaynable  suepicionMuee,  return  to  duty,  or  foloar-up)  drug  test 
required  under  the  RSPA  reguMion  and  the  action  taken  foHowirig  the  refusal.  Indicate  the 
number  of  employoee  eubjecled  to  the  folovvirtg  actions*. 

a  No  longer  employed  affih  company  •  include  covered  employees  who  resigned  or  vitere 
termlnaied  as  the  result  of  a  refusal  to  submit  to  a  drug  test 

a  Heaeelgaed  to  non-coeeradtoicBone*  include  ooueredemployeee  who  were  reassigned 

affihin  the  company  to  a  non-oovared  poeWori  as  tlie  result  of  a  rekisal  to  submit  to  a 
drug  test 

a  Cntswd  rahebffiMBon,  i  appicable,  ancSor  relumed  to  ooweied  lunctiorw  •Moao 
covered  employees  who  are  undergoing  or  have  completed  a  rehabWtation  program 
and/or  covered  employees  who  have  returned  to  a  covered  function. 

a  OBior  •  Include  covered  etirployees  who  did  not  f aH  under  one  of  the  previous  options 

and  apecMy  the  action  taken. 

DRUG  TRAMMQ/EDUCATION  requires  information  on  the  ruimber  of  eupervieoiy  personnel  who 
have  received  the  required  drug  training  during  the  current  reporting  period. 
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F6PADRUQTESn4Q  MS  *67  DATA  COLLECTION  FORM  0MB  No.  2137-0579 


A.  PIPEUNE  EMPLOYER  INFORMATION 

Company _ 

Address  _ 


_  Year  Covered  by  TNs  Report 

Person  responsible  for  completing  the  form: 


Check  the  SOS  box  that  Indicatee  the  primary  nature  of  your  operation. 


□  Qas  gathering 

□  Qasvansmla^ 
Q  distribution 


□  Transportation  of  hazardous 

□  TrarwfxxtaMon  of  carbon  dio 


I.  the  undersigned,  certify  ttwt  the  Moimation  prorided  on  the  attached  Research  and  Special  Programs 
AdmMstration  Drug  Testing  Management  Morroatton  System  Data  Collection  Form  is.  to  the  best  of  my 
knowladge  and  beBef.  true,  correct,  and  complete  for  the  period  stated. 


Signelure 


Data  of 


Phone  Number 


TMe  181  U8.C.  Section  1001,  mates  ft  a  criminal  dlanoe  aub)ect  to  a  maximum  fine  of  $10,000,  or  knprisonmera  for 
not  rnore  than  5  years,  or  both,  to  knoiringly  and  MMuBy  mate  or  cause  to  be  triade  any  falsa  or  kauduleniitaternarts 
or  rsprsaaraations  in  any  matter  wfthbi  the  juriadktion  of  any  agency  of  the  Unftad  States. 


The  naaaarch  and  Special  Programs  Adminiatration  estimates  that  the  average  burden  tor  this  report  form  Isai  hours. 
You  may  aubmft  any  oorrimerssoortcatfang  the  aocuraqr  of  this  burden  estimate  or  any  auggettions  for  reducing  the 
burdenta  OBIca  of  Pipeftne  Safety,  RSPA  CX)T.  400 7th  St .  &W.;  Washington.  DC  20500;  OR  Oftlca  of  Management 
and  Budgal,  Paperwork  Reduction  Profact  (2137-0579);  Washington.  DC  20603. 


a  COVERED  EMPLOYEES 


EMPLOYEE  CATEOORV 


NUMBER  OF  RSPA 
COVERED  EMPLOVSB 


NUMBEROF  BfPLOVEES  COVERED  BY  MORE 
THAN  ONE  DOT  OFERATMO  AOMMSTRARON 


FHWA  I  FRA 


FTA  I  USCQ 


C.  DRUG  TESTINQ  INFORMATION 


NUMBBl  OF  SPeCMBe  OOUECTGD  AND  VERFED  NEOARVE 


EMPLOYEE  GATEOORY 


PRE-  I  RANDOM 
EMPlOYMBrr  I 


POST-  REA80NABI£  RERiRNTO  FOUOmjP 

AOOOENT  SUSPOONT  DUTY 

CAUSE 


coa  I  Nee  I  cou  I  neq  I  ooa  I  neq  I  ooa  I  neo  I  ooa  I  nes 


Number  of  employees  retunwd  10  duty  during  this  reporting  period  after  having  faftad  or  refused  a 
"  ‘  under  tha  RSPA  rulec 


1 
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C.  DRUG  TESTING  INFOI^<IATK)N  (contl 


BmXyVEES  WHO  RB^ISED  TO  SUOMn- TO  A  OflJQ  TEST 

NUMBER  OF  REFUSALS  I 

RANDOM  TESTS. 

OTHER  TESTS 

Number  of  employeee  who  refused  to  submft  to  a  drug  tost  required 
under  the  RSPA  rule: 

ACTION  TAKEN 

NUMBER 

No  lortger  employed  wfth  company: 

Reasaortod  to  itorvcovered  fuTKtions: 

Ertared  rehabiftaboa  1  appRcabla,  and/or  returned  to  coyered 
functions: 

Other  (spedfy): 

DfllO  TFVyNNQ/B>UCATl6N 

Supervisoty  personnei  who  have  recehed  MUal  training  on  the  spedic  contomporaneous  physical, 
behavioral,  and  performance  indcatore  of  probable  dug  use  as  required  by  RSPA  drug  testing 
requmons: 

2 
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46  CFR  Part  16 

Chemical  Drug  and  Alcohol  Testing  of 
Commercial  Vessel  Personnel;  Collection 
of  Drug  and  Alcohol  Testing  Information; 
Final  Rule 
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DEPARTMENT  OF  TRANSPORTATION 

CoastGuard 

46CFRPart16 

[CGD  91-019] 

RIN2115-AD84 

Chemicai  Drug  and  Alcohol  Testing  of 
Commercial  Vessel  Personnel; 
Collection  of  Drug  and  Alcohol  Testing 
Information 

agency:  Coast  Guard.  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  revises  the 
Coast  Guard’s  regulations  for  chemical 
drug  and  alcohol  testing  of  commercial 
vessel  personnel  to  include  information 
collection  requirements  regarding 
marine  indu^ry  drug  and  alcohol 
testing  programs.  The  Coast  Guard  will 
collect  this  data  in  order  to  assess  the 
eHectiveness  of  the  marine  industry 
drug  and  alcohol  testing  programs. 
EFFECTIVE  DATE:  This  rule  is  effective  on 
January  1, 1994. 

ADDRESSES:  Unless  otherwise  indicated, 
documents  referenced  in  this  preamble 
are  available  for  inspection  or  copying 
at  the  ofRce  of  the  ^ecutive  Secretary. 
Marine  Safety  Council  (G-LRA/3406). 
U.S.  Coast  Guard  Headquarters.  2100 
Second  Street.  SW..  room  3406. 
Washinmon.  DC  20593-0001  between  8 
a.m.  and  3  p.m..  Monday  through  ^ 
Friday,  except  Federal  holidays.  The 
telephone  number  IS  (202)  267-1477. 

FOR  FURTHER  MFORMATION  CONTACT: 
Lieutenant  Commander  Mark  Grossetti. 
U.S.  Coast  Guard  Headquarters.  Office 
of  Marine  Safety.  Security  and 
Environmental  Protection  (G-MMI-2). 
telephone  (202)  267-1421. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  document  drafters  are 
Lieutenant  Commander  Mark  Grossetti. 
Project  Manager.  Office  of  Marine 
Safety.  Security  and  Environmental 
Prote^on.  and  Helen  G.  Boutrous. 
Project  Counsel.  Ofiice  of  Chief  Counsel. 

Regulatory  History 

On  December  IS.  1992.  the  Coast 
Guard  published  a  notice  of  proposed  ^ 
rulemaking  (NPRM)  entitled  Chemical  ’ 
Drug  and  Alcohol  Testing  of 
Commercial  Vessel  Personnel; 

Collection  pf  Drug  and  Alcohol  Testing 
Information  (57  FR  59752).  The  C^st 
Guard  received  thirty-thr^  letters  in 
response  to  the  propo^  rule.  A  public 
hearing  was  not  request^  and  one  was 
not  held. 


Background  and  Purpose 

On  December  14. 1987.  the  Coast 
Guard  published  regulations  regarding 
operating  a  vessel  while  intoxicated  (52 
FR  47526).  Those  regulations 
established  standards  of  intoxication 
and  authorized  law  enforcement  officers 
and  marine  employers  to  direct 
individuals  operating  a  vessel  to 
undergo  a  chemical  test  for  reasonable 
cause.  On  November  21. 1988.  the  Coast 
Guard  issued  a  final  rule  requiring 
marine  employers  to  establish  chemical 
drug  programs  for  their  covered 
employees  and  job  applicants  that 
included  pre-employment,  random, 
post-accident  and  reasonable  cause 
tests.  Periodic  testing  was  also  required, 
but  remains  the  responsibility  of 
individual  mariners.  Additionally,  the 
rules  for  post-accident  testing  require 
testing  for  alcohol  (53  FR  47063).  On  the 
same  date,  the  Department  of 
Transportation  (DOT)  published  an 
interim  final  rule  establishing  drug 
testing  procedures  (53  FR  47002).  The 
interim  final  rule  followed  closely  the 
Department  of  Health  and  Human 
Services  (DHHS)  regulation  entitled 
“Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs"  (53 
FR  11970).  On  December  1. 1989.  DOT 
published  a  final  rule  (54  FR  49854) 
which  responded  to  all  comments  to  the 
interim  rule  and  incorporated 
appr^riate  changes  (49  CFR  part  40). 

In  October  1989.  approximately  one 
year  after  the  Coast  Guard  published  its 
1988  final  rule,  the  Secretary  of 
Transportation  appointed  a  Special 
Assistant  for  Drug  Enforcement  and 
Program  Compliance.  The  Special 
Assistant  is  responsible  for  oetermining 
the  effectiveness  of  the  transportation 
industry  drug  and  alcohol  testing 
programs.  A  November  1989  General 
Accounting  Office  report  entitled.  “Drug 
Testing:  Mwagement  Problems  and 
Legal  Challenges  Facing  DOT’S  Industry 
Programs",  provided  additional 
suggestions  for  monitoring  the 
efiectiveness  of  the  drug  testing 
programs. 

DOT  has  determined  that  the  most 
appropriate  method  to  monitor  the 
efiectiveness  of  the  transportation 
industry  drug  testing  programs  is  to 
create  a  Management  Information 
System  (MIS).  Representatives  Grom 
each  DOT  operating  administration 
participated  in  a  working  group  to, 
formulate  a  MIS  proposal  for  the  drug 
and  alcohol  testing  pro^ams.  Numerous 
alternatives  and  information  collection 
processes  were  considered.  It  was  noted 
that  whereas  DHHS  certified 
laboratories  could  provide  only 
laboratory  analysis  data,  medical  review 


officers  (MROs)  could  provide  only  drug 
test  verification  information,  and 
collection  facilities  could  provide  only 
specimen  collection  data,  employers 
receive  drug  testing  information  Grom 
labs.  MROs  and  collection  facilities,  and 
therefore,  could  provide  all  the 
necessary  data  for  an  efiective  MIS. 

Thus,  the  regulated  employers  are  the 
appropriate  source  of  comprehensive  > 
drug  testing  data. 

To  implement  and  sustain  an 
efiective.  multi-modal  MIS.  the  Coast 
Guard  proposed  to  develop  data 
collection  rules  appropriate  for  the 
maritime  industry.  ’The  maritime 
industry  data  may  then  be  combined 
with  the  data  Grom  other  transportation 
industries  to  provide  an  overall  view  of 
the  efiectiveness  of  the  transportation 
industry  drug  testing  programs. 

DOT  nas  issued  a  ^’common 
preamble"  elsewhere  in  today’s  edition 
of  the  Federal  Register  which  addresses 
comments  receiv^  by  DOT  in  response 
to  the  MIS  rulemaking  and  the  MIS  pilot 
project  conducted  to  evaluate  the 
proposed  MIS  report  forms  and 
procedures. 

Reason  for  Expedited  Effective  Date 

This  rule  is  being  made  efiective  in 
less  than  the  30  days  Grom  publication 
otherwise  required  by  law.  With  an 
efiective  date  of  January  1, 1994.  the 
Coast  Guard  can  ensure  that  information 
is  collected  under  this  final  rule  for 
calendar  year  1994  and.  subsequently, 
that  the  benefits  Grom  this  final  rule  are 
realized  without  delay.  Because  the  first 
report  under  this  rule  will  not  be  due 
until  March  15. 1995.  and  most  of  the 
data  must  be  maintained  under  pre¬ 
existing  regulatory  requirements, 
employers  subject  to  this  rule  will  not 
be  unduly  burdened  by  an  effective  date 
of  less  than  30  days.  The  Coast  Guard 
has  therefore  determined  that  good 
cause  exists  under  the  provisions  of  5 
U.S.C  553(d)(3)  to  warrant  an  expedited 
efiective  date.  ^ 

Discussion  of  Comments  and  Changes 

The  Coast  Guard  received  thirty-three 
written  comments  in  response  to  the 
December  15. 1992,  notice  of  proposed 
rulemaking.  Five  of  the  letters  contained 
comments  pertaining  to  issues  raised  in 
other  rulemaking  documents  issued  by 
DOT  in  the  December  15, 1992  Federal 
Register  These  comments  have  been 
placed  in  the  appropriate  rulemaking 
dockets.  All  other  comments  are  v < 
addressed  below.  • .  ! 

Support  for  Concept  of  MIS 

Many  commenters  supported  the 
concept  of  collecting  information  on  the 
drug  and  alcohol  testing  pit^ram.  These 
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comments  recognized  the  need  to 
monitor  this  important  program.  They 
also  recognized  that  a  system  that 
gauges  the  program’s  effectiveness  can 
be  used  to  make  appropriate 
adjustments  that  could  reduce  the 
burden  of  the  entire  testing  program. 

Burden  on  Marine  Industry 

Many  other  commenters  expressed 
concern  about  the  burden  that  MIS  will 
place  upon  the  marine  industry. 

Response:  The  Coast  Guard  recognizes 
that  the  implementation  of  the  entire 
drug  and  alcohol  program  creates 
additional  work  for  the  marine  industry, 
but  is  necessary  in  woricing  toward  a 
drug  and  alcohol-abuse  free 
transportation  environment  which 
inherently  would  enhance  safety.  The 
additional  burden  of  MIS,  which  will 
allow  the  Coast  Guard  to  monitm  the 
drug  and  alcohol  program,  is  relatively 
small  compared  to  the  benefits. 
Moreover,  in  response  to  the  comments 
received,  this  final  rule  makes  changes 
to  the  NPRM,  as  discussed  below,  that 
greatly  simplify  the  MIS  form  and 
hereby  reduce  the  burden  on  marine 
employers  from  what  was  originally 
proposed.  Also,  since  many  marine 
employers  use  consortiums  to  assist 
with  their  compliance  with  the  drug 
testing  requirements,  the  consqrtiums 
will  have  access  to  the  data  required  by 
MIS  and  will  submit  it  on  behalf  of  the 
employers,  greatly  reducing  the  burden 
of  individual  employers. 

Duplicate  Collection  of  Information 

Some  commenters  indicated  that  the 
proposed  MIS  rule  would  duplicate  the 
submission  of  some  drug  testing 
information.  The  Coast  Guard  already 
receives  ail  results  from  serious  marine 
incident  testing  and  receives  positive 
test  results  on  persons  holding  licenses, 
certificates  of  registry  (CORs),  and 
merchant  mariner’s  documents  (MMDs). 

Response:  The  Coast  Guard  collects 
information  on  chemical  testing 
whenever  an  individual  holding  a 
license,  COR,  or  MMD  fails  a  chemical 
test  and  whenever  testing  is  conducted 
in  connection  with  a  serious  marine 
incident  as  part  of  a  statutorily 
mandated  investigation.  MIS  cannot 
substitute  for  collection  of  chemical 
testing  infoimation  in  these  matters 
which  must  be  collected  in  connection 
with  a  particular  incident  rather  than  as 
part  of  an  annual  statistical  report. 
Relieving  employers  from  the  burden  of 
including  this  information  in  MIS 
would  limit  the  completeness  of  the 
data.  Exduding  such  information  from 
MIS  would  require  employers  to  sort 
through  drug  testing  recoils  to  exclude  ■ 
results  from  serious  marine  incident 


testing  and  positive  resuhs  on 
individuals  with  licenses,  OORs,  Or 
MMDs.  This  would  increase  the  amount 
of  time  required  to  complete  the  form. 
Including  the  information  on  the  MIS 
form  will  allow  DOT  to  readily  merge 
and  compare  the  information  to  other 
modal  data. 

Source  of  Data 

One  comment  recommended  that  the 
rule  require  the  submission  of  the  data 
from  the  laboratories,  rather  than  the 
marine  employer. 

Response:  As  indicated  in  the 
preamUe  to  the  MIS  NPRM.  laboratories 
could  only  provide  laboratory  analysis 
data.  The  scope  of  information  needed 
by  MIS  originates  at  several  sources. 
However,  it  all  would  be  readily 
available  to  the  employer.  Thus,  the 
employers  remain  &e  appropriate 
source  for  submission  of  comprehensive 
drug  testing  data. 

Simplify  Form 

Several  comments  indicated  that  the 
proposed  MIS  form  appeared  unwieldy 
and  ominous. 

Response:  The  form  has  been 
amended  to  reflect  the  comments 
received.  As  a  result,  the  new  form  is 
shorter  and  more  simple  to  complete 
than  the  one  proposed.  It  should  be 
noted  that  the  lengthiest  part  of  the  form 
is  the  instructions.  Detailed  instructions 
are  necessary  to  ensure  that  the  form  is 
completed  correctly.  The  first 
submission  will  probably  require  a 
comi^ete  reading  of  the  instructions  for 
familiarity  with  the  form.  However,  after 
the  first  submission,  it  is  anticipated 
that  employers  will  be  a^uainted  with 
the  form  and  subsequent  submissions 
should  not  necessitate  a  complete 
review  of  the  instruction  pages. 

Provide  a  ^ort  Fonn 

One  commenter  suggested  the  use  of 
an  alternate,  simplified  form  that  could 
be  used  when  all  drug  tests  for  the 
reported  year  are  negative. 

Response:  The  Coast  Guard  prepared 
a  separate  “short  form”  in  response  to 
this  idea.  However,  when  the  draft 
“short  form’’  was  compared  to  the 
revised  regular  form,  it  was  only  one 
information  block  shorter  than  the 
revised  regular  form.  That  information 
block  was  for  specimens  verified 
positive  for  more  than  one  drug.  The 
Coast  Guard  has  dedtermined  that  with 
the  simplification  of  the  regular  form, 
the  “short  fonn’’  is  not  necessary. 

Type  of  Drug  Irrelevant  for  Negative 
Results 

One  comment  pointed  out  that  the 
proposed  46  CFR  16.500(b)(5) 


incorrectly  required  information  on  the 
type  of  drug  for  negative  tests. 

Response:  The  Crast  Guard  has 
corrected  this  error  in  the  final  rule. 

Category  of  Crewmembers 

Several  commenters,  including 
consortiums,  indicated  that  an 
inordinate  amount  of  time  aiul  effort 
would  be  required  to  separate 
crewmembers  into  the  three  proposed 
categories  of  crewmembers:  licensed, 
unlicensed,  and  other. 

Response:  In  consideration  of 
reducing  the  burden  that  MIS  will 
impose  on  the  marine  industry,  the  ' 
Coast  Guard  has  consolidated  the 
requirement  into  one  category: 
Crewmembers.  This  consolidation  has 
greatly  reduced  the  complexity  of  the 
form. 

Pre-employment  Testing  by  Unions 

Some  commenters  indicated  that  as 
marine  employers  they  rely  on  maritime 
unions  to  conduct  their  pre-employment 
tests.  As  a  result,  they  only  hire 
oewmenfoers  with  negative  tests  and 
have  no  knowledge  of  the  number  of 
mariners  who  were  pre-employment 
tested  or  the  number  who  test^ 
positive. 

Response:  The  Coast  Guard  is  aware 
of  the  pre-employment  testing  methods 
that  many  marine  mnployers  follow. 
Marine  employers  ne^  rnily  submit 
pre-employment  testing  data  regarding 
the  testing  they  conduct.  The  C^st 
Guard  will  be  careful  with  conclusions 
it  might  draw  frt>m  pre-employment 
testing  data,  knowing  the  results 
submitted  by  marine  employers  do  not 
reflect  pre-employment  testing  done  by 
unions. 

Training 

Several  comments  questioned  the 
need  for  information  on  refresher  or 
recurrent  training  when  it  is  not 
required  by  Coast  Guard  regulaticms. 

Response:  The  Coast  Guard  agrees 
with  these  commenters  and  has 
removed  the  requirement  for  reporting 
refresher  training.  However,  the 
requirement  for  reporting  initial  training 
is  retained. 

Combined  Report  for  Consortiums 

One  comment  recommended  that 
consortiums  submit  information  on  a 
combined  basis  for  all  of  their  clients 
rather  than  on  behalf  of  each  individual 
marine  employer. 

Response:  The  Coast  Guard  agrees 
with  this  recommendation.  Rather  than 
receive  many  reports  from  each 
consortium,  which  will  have  to  be 
individually  entered  into  the  Coast 
Guard’s  data  base,  the  receipt  of  one 


i^ifi;iitrr  /  Mol.  5t.  Mo.  24S  J  TlMinda)^  Oacember  22,  lt9S  4  Bales  aad  Bagudatsoas 


•ft27«  Mean 


comprrtiensMW  saport  inain  Mck 
consortium  «HiU  nsaltaa  a  Icaaaacd 
paperwodn  kmdan  teboth  theCoaat 
Guard  and  tke  industry.  Uowrerat.  an 
order  for  the  Coast  Guard  to  Juiow 
which  marine  empHoyOTS  have  actudly 
submitted  a  report,  final  xole 
continues  to  mrpiin  that  aachananac 
empkoyer  notify  the  Coast  Ganalnf  the 
consortium  Hat  redl  sidonit  fire 
empfaqnr%  data.  SinoBlliB  cowsarthim 
will  o^nBedtoBid)mita9ae 
comprehensive  report  o  requirement 
has  been  added  iarlhe  oonsortiuratto 
also  suboritolist  of  marine  employers 
whose  data  is  induded  in  fire  report 

Survey 

Several  comments  suggested  that  the 
Coast  Guard  should  condact  on  anaual 
survey  of  a  percentage  of  marine 
employers  instead  of  requiring  a  report 
from  redi  one. 

Response:  In  order  to  ensure  the  most 
accurate  accounting  of  its  drug  and 
alcohol  teding.prc^nm.  theGoast 
Guard  is  requiring  thateU  employers 
required  to  impk^nt  a  chemical 
testing  prognm  submit  an  MIS  report. 
Thrm^  efiarts  to  ^prove 
implementation  of  the  Coast  Gusud’s 
drug  lasting  program,  it  has  become 
evident  that  Attaining  mfonnetion  about 
the  testing  activities  of  each  individual 
employer  is  essential.  This  information 
will  assist  the  Coast  Guard  in 
menhoriag  the  drug  testify  program  in 
order  to  measiBeitsefSacthiieness.  The 
Coast  Gi»fd  must  obtain  a  reliable  /, 
information  base  of  oeytain  vital 
statistics,  such  as  dm  siae  of  the 
regulated  population,  testing  rates,  and 
positive  rates,  before  program 
adjustments  or  regulatory  changescan 
be  made. 

As  the  MIS  data  is  collected  and 
produces  a  atroi^  inh»inatKni  ;base.  the 
Coast  Guard  ariU  considerthe 
possibility  of  changing  these 
requirements  in  order  la  enluce 
repocfiag  bundens.  SbeOset  Guard 
anticipates  that  most  small  aamployBrs 
win  i»  paxticq>atBig  in  ananKnlium, 
therefore ihey  willoint  have  to  sidmait 
MiSdata.if  thisis  vedfied.  theGoast 
Guard  will  consider  exemptingsmalfar 
employers  who  do  not  report  via 
consortiums  as  wdll  as  the  possibility  oT 
survemngrenaller'smpSwers.  The  Omt 
Guard  andGipates  pub^nhig  a  (Fsdand 
Reginier  nOtice<AOTat  ieastnfMr  yuare 
ofMSdata  hasbeen  odHnatedao'seak 
comment  on  whether  medificadaire 
concemuig  Who-is  reqmred  tov^poftare 
apprepn^. 

rnnrlnaWms  wn  FifarlMrpn^ 

.One'camneatrereafinasd  farenfim 
CoastGriasdaklisre  Alefrinre 


statistically  walid  loondriaons  i»  the 
data  raoeiaBd  tmn  Coast  ■finird  wqtiiwd 
dreg  tent  kig.  whan  the  industry  actauAly 
condiiOksaddidonal,  man  atrirt  tleslfiig 
under  its.own  outhoiity. 

Ragxinae:  Tk»  GsastCuaid  will  he 
aware  of  das  Isctiahan  aiadyzing  the 
data  received  and  will  draw  caa^ussns 
accordingly.  It  should  be  noted  that 
generally  only  larger  employers  have  (he 
resouraes  to  cond^  a  separate  drug 
testing  pregrem  from  the  fiBdera)iy> 
requii^  program. 

Delay  Submission  Deadline 

Cne  oemment  recommended  diet  die 
proposed  February  15  submission  date 
worid  ntdalknv  crnfficient  time  to 
compile  md  submit  die  MIS  report. 

Response:  HieCoast  Guard  agrees. 

The  required  submisson  date  has  been 
changed  to  March  15. 

Electronic  Filing 

Some  commenters  recommended  dmt 
an  electronic  filing  option  be  considered 
by  the  Ckiast  Guard. 

f?esponse:The  C^oast  Guard  qgrees 
that  electronic  filing  could  reduce  the 
paperwork  burden  for  some  manne 
employers.  However,  at  the  present  time 
the  Coast  Guard  is  not  equipped  or 
prepared  to  receive  the  MIS  data 
ele^onlcally .  The  Coast  Guard  wifi 
pursue  this  recommendation  and.  If 
feasible,  issue  a  document  addressing 
this  matter  in  a  fiiture  edition  of  the 
Federal  Better. 

Foreign  VasselsAiVatetB 

One  commenter  was  unclear  as  to  the 
applicability  of  the  MLS  rules  to  foreign- 
flag  vessels  or  toU-S.-Ilag  vessels 
operatiiig  in  foreign  waters. 

Response:  MIS  will  be  included  in  46 
CFR  part  16.  Since  that  part  is  not 
applicable  to  foreign-fhig'vesaek.^^ose 
marine  employaES  will  not  be  required 
to  submit  MIS  reporte.  Because  part  46 
is  not  ^ppUcable  .with  sespect  to  any 
person  onboard  U.S.-ilag  vessels 
operating  in  waters  that  ere  subjeot  lo 
the  judadickionnfa  loreigagovecnmeDt 
until  January  2, 1695,  initially,  MIS 
reports  jpertahung  to  peioons  onhoaed 
such  vessels  will  not  beeequised  (46  t 
CFR  16.207i).  TheCoastGiwd  wiU 
publish,  a^  aeoessaiy  amendment  smnr 
before  Dncmber  l,169i.itoirea«d«e4he 
appliobilMy 'of  past  It6  tonnchaesoals. 

Bilhts 

Several  CBmmftnters.quBstioiiad  the 
meaning  of  the  term  “billet*’  and  further 
mertfionod  ffifficififies  determinlngiiow 
many  crewmembers  would  have  tobe 

mpnireri  ■inn«iMMMy 

could  fill  asin^‘*tifihir’. 


Response:  The  Coaot  Guard  has 
renMN^  theterm  “(htliet”fiomfitts 
final  rule.  Also,  as  aantaased  saoKar, 
there  vmU  only  be  tine  calQgDiy  of 
covered  employnes:  anwsnembers. 
TherefcHB,  the  tern  *‘cov«ed 
empl(^iee6”(enihe{Qcm  means 
.crewmembers  as  defined  at  46  CFR 
16.105.  This  rule  merely  requires  a 
count  nfampdoyeesdiat  werelestednr 
were  subject  to  testing  under  Coast 
Guard  regnlatioiis  and  prospectavs 
employees  that  were  pre-employment 
tested  by  inarineem^i^eis. 

Multimodal  fiiqpilDyees 

Sosnn  comiBenters  ejqprereed  cimcem 
over  the  difficulty,  if  not  imposkbdity , 
of  repartmg  lbs  mnsber  of 
crewmemb^  also  ndijret  to  the  drug 
testing  requirements  of  another  DOT 
operating  administration,  citing  tbs 
posrability  of  as  smph^BB  holding  a 
Federal  Aviation  Administration  license 
to  fly  an  airplane  for  recreatkmal 
purpeses. 

Response:  This  rule  does  not  require 
employere  tor^iort  informatiiHi  on  file 
recreational  activiries  of  emplojwes. 
Neither  is  its  intmtlo  require  an 
extensive  search  of  each  employee’s 
background  to  determine  if  «vork 
for  another  oinplDyer  under  another 
IXH*  agency’s  jurMictimi.  Employms 
are  required  lo  detemune  wheUmr  any 
offiieir  empl^ees  are  covered  by  the 
regulations  of  more  than  one  .DOT 
agency  due  to  activities  that  employee 
undertakes  in  the  course  of  his  or  her 
employment  duties  for  that  employer,  ff 
an  smployBrltmre  an  individual  todrive 
a  tnmkand  operate  a  vessel,  tiiat 
employer  would  be  covered  by  hfkh 
Co^  Gumd  mid /Federal  Highw^ 
AdminhrtratiQnfFHWA}  regulations. 
Theempfoyer  would  include  find 
employee  in  the  FHWA  column  in  file 
table  requesting  lliat  mfonnBtion.  Ths 
infooiretion  will  assist  DOT  in 
determining  theaxtent  to  vdiidi 
employere  must  cosaply  with 
regulations  issued  by  snidliple  DOT 
agendas,  and  helpIXST  des^  policy 
acDordani^. 

Anafiur  nire  .of  pdential  confoshm 
regarding  mnlfiniodal  emphases 
invo  Was  fixesubraisskm  nf  fills  data  te 
the  appnapriate  aganc^.  For  pse- 
empleynomit  and  oamkm  testing,  hfiS 
date  onan  employaeshmU  hnssfiaated 
tewtadreMBrnpeadnig  adminisintieo 
covers  jnesetheoB  S0%  xfffitet 
employnfisfimctinn.  ForfnsHaBcidfMit 
and  reasmahleioauretetehig.  hauMnsK. 
the  repDfish^tynfMfiB  stela  afaa^d&ie 
detremmsd  Iqrdfae  fteicfien  file 
emphyeessM  ipsiiBriai  iigatthriinrerf 
thnnnchtentorimMBnL  SbaMIS 
repotting  iraqiitewremli^offireCBnst 
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Guard  and  the  other  operating 
administrations  within  DOT  do  not  alter 
the  existing  responsibility  of  employers 
or  prospective  employers  of  individuals 
holding  licenses,  mei^ant  mariner’s 
documents,  or  certificates  of  registry,  to 
report  that  an  individual  has  failed  a 
chemical  test  for  dangerous  drugs  to  the 
nearest  Coast  Guard  Officer  in  Charge, 
Marine  Inspection  in  accordance  with 
46  CFR  16.201(c).  Further,  marine 
employers  continue  to  be  responsible 
for  submitting  all  post-accident 
chemical  testing  results  in  accordance 
with  46  CFR  16.240. 

Refusals 

Some  commenters  recommended  that 
the  actions  taken  as  a  result  of  a  refusal 
to  test  should  not  be  required  to  be 
reported. 

Response:  The  Coast  Guard  agrees 
with  this  comment  and  this  requirement 
has  been  deleted  horn  the  final  rule 
language. 

Annual  Costs 

One  comment  requested  that  an 
additional  data  item  be  required  to  be 
submitted:  the  annual  cost  of  drug 
testing. 

Response:  The  Coast  Guard  would  be 
interested  in  receiving  this  information. 
However,  in  order  to  keep  the  burden  of 
MIS  to  a  minimum,  the  Coast  Guard  is 
committed  to  requiring  only  the  basic 
data  elements  needed  for  forwarding  to 
EXIT.  Marine  employers  desiring  to 
submit  this  information  to  the  C^st 
Guard  are  certainly  free  to  do  so  at  any 
time. 

Multiple  Drugs 

One  commenter  questioned  the  need 
to  submit  data  concerning  the  number  of 
positive  test  results  for  more  than  one 
drug. 

Response:  DOT  requires  this  data  to 
obtain  information  on  the  prevalence  of 
multi-drug  use  which  can  be  used  to 
determine  if  testing  methodologies 
should  be  altered. 

Regulatory  Assessment 

This  final  rule  is  part  of  a  package  of 
alcohol  and  drug  testing  rules  that  is  a 
significant  regulatory  action  under 
Executive  Order  12866.  It  has  been 
reviewed  under  the  Order.  It  is 
considered  to  be  significant  under  the 
DOT  regulatory  policies  and  procedures 
(44  FR 11304;  February  26, 1979) 
because  of  substantial  public  interest  in 
and  importance  of  the  chemical  testing 
program.  The  Coast  Guard  expects  the 
economic  impact  of  this  final  rule  to  be 
so  minimal  that  a  full  Regulatory 
Assessment  is  unnecessary.  This 
revision  to  46  CFR  part  16  creates 


standard  reporting  requirements  for 
marine  employers  to  submit  data  on 
their  drug  and  alcohol  testing  programs. 
The  Coast  Guard  will  collect  this  data  in 
order  to  assess  the  effectiveness  of  the 
maritime  industry  drug  aiid  alcohol 
testing  programs. 

This  amendment  will  cause  minimal 
changes  in  maritime  industry 
compliance  burdens  and  costs.  This  rule 
requests  data  that  marine  employers 
already  may  be  collecting  or  to  which 
they  have  easy  access.  Instructional 
materials  and  guidance  being  developed 
by  DOT  will  also  reduce  the  burden  of 
compliance  with  the  regulations. 

Small  Entities 

This  final  rule  requires  submission  of 
data  that  naarine  employers  already  may 
be  collecting.  Instructional  materials 
and  guidance  being  developed  by  DOT 
also  will  reduce  the  burden  of 
compliance  with  the  regulations.  The 
form  to  be  used  in  submitting  the 
required  data  has  been  simplified  in 
response  to  comments  to  ensure  a 
minimal  impact  on  small  entities. 
Therefore,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Collection  of  Information 

This  rule  contains  collection  of 
information  requirements.  The  Coast 
Guard  has  submitted  the  requirements 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  under  section  3504(h) 
of  the  Paperwork  Reduction  Act  (44 
U.S.C  3501  et  seq.).  See  common 
preamble  on  status  of  Paperwork  Act 
approval. 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612,  and  has  determined  that  it 
does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment.  The 
authority  to  require  programs  for 
chemical  drug  and  alcohol  testing  of 
commercial  vessel  personnel  has  been 
committed  to  the  C^st  Guard  by 
Federal  statutes.  This  final  rule  does, 
therefore,  preempt  State  and  local 
regulations  regaining  drug  testing 
programs  requiring  the  testing  of 
employees  onboard  U.S.  vessels. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that  under  section  2.B.2 
of  Commandant  Instruction  M16475.1B, 
the  rule  is  categorically  excluded  from 


further  environmental  documentation. 
This  is  an  administrative  regulation 
which  clearly  has  no  environmental 
impacts. 

List  of  Subjects  in  46  CFR  Part  16 

Drug  testing.  Marine  safety.  Reporting 
and  recordkeeping  requirements,  Safety, 
Transportation 
For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  46 
CFR  part  16  as  follows: 

PART  16-CHEMICAL  TESTING 

1.  The  authority  citation  for  part  16 
continues  to  read  as  follows: 

Authority:  46  U.S.C  2103,  3306. 7101. 

7301  and  7701;  49  CFR  1.46. 

2.  Subpart  E  is  added  to  read  as 
follows: 

Subpart  E — Management  Information 
System 

§  1 6.500  Management  Information  System 
requirements. 

(a)  All  marine  employers  shall  collect 
the  drug  and  alcohol  testing  program 
data  identified  in  this  section  for  each 
calendar  year,  January  1  to  December 
31.  Marine  employers  shall  submit  this 
data  to  the  Coast  Guard  by  March  15  of 
the  following  year.  The  data  shall  be 
submitted  to  Commandant  (G-MMl), 
2100  Second  Street,  SW,  Washington, 

DC,  20593-0001. 

(b)  All  marine  employers  shall  collect 
the  following  drug  and  alcohol  testing 
program  data: 

(1)  Number  of  covered  employees. 

(2)  Number  of  covered  employees 
subject  to  testing  under  the  anti-drug 
rules  of  more  than  one  DOT  agency 
because  of  the  nature  of  their  assigned 
duties,  identified  by  each  agency. 

(3)  Number  of  drug  and  alcohol  tests 
by  test  type.  The  drug  test  types  are  pre¬ 
employment,  random,  post-accident  and 
reasonable  cause.  The  alcohol  test  types 
are  post-accident  and  reasonable  cause. 

(4)  Number  of  positive  drug  test 
results  verified  by  a  Medical  Review 
Officer  (MRO)  by  test  type  and  type  of 
drug(s).  Number  of  alcohol  tests 
resulting  in  a  blood  alcohol 
concentration  of  .04  percent  by  weight 
or  more  by  test  type. 

(5)  Number  of  negatives  reported  by  a 
MRO  by  type  of  test. 

(6)  Number  of  applicants  denied 
employment  based  on  a  positive  drug 
test  result  verified  by  an  MRO. 

(7)  Number  of  marine  employees  with 
a  positive  drug  test  result  verified  by  an 
MRO.  who  were  returned  to  duty  in  a 
covered  position,  having  met  the 

'  requirements  of  §  16.370(d)  and  part  5  of 
this  chapter. 
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(8)  Number  of  ourine  employee  drug 
test  lesidtsthat  MROs  vedfy  positive  lor 
more  than  one  drug  orconibination  of 
drugs. 

(9)  Number  of  covered  employees 
who  rehised  tD«i(hiiiit  lo  a  d^ugite^ 
reouired  under  this  pad. 

run  Marine  employee  training  and 
education  inTorm^on. 

(c)  The  data  listed  in  paragraph  (b)  of 
this  section  must  he  sutoitt^  on  form 
CG-5 573,  which  ts reproduced  in 
appendix  B  to  this  part  and  may  he 
obtained  el  .any  Dfficer  in  X^haige. 
Marine  Inspection.  AH  Items  onihe 


form  must  be  completed.  Data  may  be 
submlnedhy  consortia  or  other 
employer  lepEesentativra  on  bdhalf  of  a 
marine  enyilqyer.  Reports  submitted  in 
this  manner  may  he  on  oneTorm.'but 
must  also  he  accompanied a  list  off 
marine  employers  fm  whomHieTeport 
is.suhmitt^.  Unless  submittmg^ie 
report  on  their  ownhehalf,  each  marine 
employer  must  notify  the  Coast  Guard 
(Commandant  (G-MMI))  in  writing  erf 

the  consortium  or  rmireseiltattve  that 
win  submit  the-empiciyer'sdata,  and 
oematns  responsible  fm  ensuring  drat 
thedata  is  aiibmitted  and  4s  accurate. 


(d)  Marine  employers  that  conduct 
operations  aegiilatedhy  another 
Department  PfTxaniportafian  Gperating 
Admini^ration  must  submit  eppeopriate 
data  to  that  Operating  Administratien 
for  those  employees  covered  .that 
Operatiqg  A^inistration’s  regulations. 

JL  Appenflia  A  is  added  andraseneed 
and  appendix  fi  is  added  to  part  46  vead 
as  fcAlaws: 

AppcadhCiA— {BeaaiMBfiQ 
nwhn  oo<8  uto  4%  ft 


I 
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APPENDKB-DRUQANDAiXXXlOLTESTlIQMWASBCTMH^^ 
8881  DOTACXXlgmON  FORM 


BorniucTiONS 

This  reporUng  form  includes  four  peris.  ColecOvely,  these  parts  address  the  data  elements 
required  In  the  United  States  Coast  Guard  (USC6)  and  the  U.S.  Department  of  Transportation 
(DOT)  drug  and  alcohol  tasting  raguiatfons.  The  form  is  preceded  by  instructions  which  outine 
and  explain  the  information  requMted  and  hxflcate  the  probable  sources  for  this  information. 
The  four  sections,  the  page  number  for  the  instruclons,  arfo  the  page  locallon  on  the  reporting 
form  are: 

Reporting 


Instnicliona  Form  - 

Section  Pane  Paoe 

A.  MARINE  EMPLOYER  INFORMATION  i  1 

B.  COVERED  EMPLOYEES  i  1 

C.  MARINE  EMPLOYEE  DRUG  TEGTINQMFORMATION  iMtr  2 

D.  MAR»CB«PLOYEE  ALCOHOL  TESTINQMFORMATION  2 


Paget  MAR8C  EMPLOYER  NK)RMAT10N  (Section  A)  requires  the  ooiifoany  name  for 
which  the  report  is  done  and  a  current  address.  Below  this,  a  signature,  typed  or 
printed  name,  tie,  data,  and  ounenttslaphorta  number  Ondudfog  the  area  code) 
are  lequbed  from  9ta  parson  oertnyinB  the  eonednesa  and  oompiateness  of  the 
form. 

Page  1  COVERED  EMPLOYEES  (Section  B)  requires  a  court  of  employees  fmciuding 
prospaclise  amptayeas  who  ware  preemploymsnl  tasted)  who  were  subfect  to 
tssang  under  the  USCQ/DOrdnig  testing  legulaltons.  The  most  Htely  source  for 
Wa  Inlenmaion  Is  2m  amployer%  pmeormsl  dapartman  The  count  should 
Include  aBcoueredempleyeaswQrWno  tor  die  company  during  the  reported  year. 

AddNional  fotormaion  must  be  oompiated  V  you  company  amptoys  personnel 
who  perform  duties  oovered  by  the  and  alcohol  (uloe  of  more  than  one  DOT 

operating  administration.  NUMBBtOFEMPLOYEEBOOVERBlBYMORETHAN 
ONE  DOT  OPBtATliQ  AlMMiSTlIAIIOM,  requites  that  you  IdmiMfy  the  number 
of  amploysee  under  the  appropriala  addMotwl  operalinQ  edmlniBlralion(s). 

The  totowing  instructions  are  to  be  used  as  a  guide  tor  completing  the  drug  testing  Information 
•  IntheUSCQ/DOTDruBandAleoholTestingMBDeiBOolecBooFOrm.  A  sample  testing  results 
table  with  a  narrative  explMaMon  is pmdded  on  pagesM  as  an sMmpletolsdnate  the  process 
of  completing  the  form  correctly. 


I 
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Itw  nuMbw  ol  •pwinMns  coiwtMd  In  mcIi  iMUno  cstogoiy; 

«•  nufniMr  of  apeclRMni  MMd  wtdch  tMT*  rapoiMd  nagidw  and  variflwl  posUv*  for  any 
dnigM;and 

MMdua  oourts  of  tlwM  spodmons  wNch  worn  ¥KM«d  pooMvo  for  Mdi  of  ttw  fiv*  druga. 


Do  os  Inciudo  muls  of  quaHy  corvrol  aamplM  aubrnttod  to  ttw  tooling  Wborafory  In  tho  tabto. 


MMtME  EMPLOYEE  DRUG  TESONQ  MFORMATION  (Section  C)  requires 
information  for  drug  testing  by  category  of  testing.  Each  part  of  this  tabto  must 
be  completed  for  each  category  of  testing.  These  numbers  do  not  Include 
refosals  for  testing.  Asampleofthetabiewtth  example  numbers  is  presented  on 
pageiil. 

Three  types  of  information  are  necessary  to  complete  the  left  side  of  this  table. 
The  first  blank  column  with  the  heading -NUMBER  OF  SPECMENS  COLLECTED.* 
requires  a  count  for  an  odected  specimens  by  testing  category.  It  should  not 
ir>ciude  refusals  to  test  The  second  blank  column  with  the  heading  "NUMBER  OF 
SPECBCNS  REPORTED  NEGATIVE.*  requires  a  count  for  al  completed  tests  by 
testir^g  category  that  were  reported  negative  by  your  Medical  Review  Officer 
(MRO). 

The  tNrd  blank  column  ¥Vllh  the  heading  "NUMBER  OF  SPECIMENS  VERIFIED 
POSmVE  FOR  ONE  OR  MORE  OF  THE  FIVE  DRUGS,*  refers  to  the  number  of 
specimens  provided  by  job  applicants  or  employees  that  were  verllled  positive. 
*Verilied  positive*  means  the  results  were  verified  by  your  MRO. 

The  right  hand  portion  of  this  table,  with  the  headfog  "NUMBER  OF  SPECayENS 
VERIFED  POSITIVE  FOR  EACHTVPE  OF  DRUG,*  requires  counts  of  positive  tests 
for  each  of  the  tvs  drags  for  which  teste  were  dona.  La..  mar|uana  (THC), 
cocaine,  pherwydktne  (F*Cf>),  opiates,  and  amphetarnines.  The  number  of 
spedmsns  verHIed  positiw  for  each  drug  should  be  entered  in  the  appropriate 
column  for  that  drag  type.  Again,  "verffied  positive*  refers  to  test  results  verified 
by  your  MRO. 

•  an  appicant  or  empk^ee  tested  positive  for  mors  than  one  (tug;  for  example, 
both  marijuana  arKi  cocaine,  that  person's  positive  results  would  be  included  once 
In  each  of  the  appropriate  columns  (marQuana  sog  cocaine). 


The  folowing  example  isfor  Section  C.  MARBfE  EMPLOYEE  DRUGTESDNG  BFORMATIOK  and 
summartzes  pre-ernployment  testing  results.  The  procedures  (tetaiied  here  also  apply  to  the. 
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Other  catogories  of  testing  in  Section  C  wfhich  requke  you  to  summarize  testing  resuihi  ter 
employees. 


Urine  specimens  were  coMected  ter  ISTjobappIcants  for  covered  positions  during 
the  reporting  year.  This  Intermatlon  Is  entered  In  the  lirst  Wank  column  of  the  table 
In  the  row  marked  TRE-EMPLOYMENT . 


Ihe  MRO  ter  your  oompany  reported  that  153  of  teoee  157  ^sedmens  from 
appScartts  were  negative  (La.,  no  drugs  were  delected).  Enter  this  irriormalion  In 
tee  second  blank  column  of  tee  taMe  Intee  row  marked  TRE-EMPLOYMENT.' 


The  MRO  ter  your  company  reported  that  4  of  those  157  specimens  from 
applicants  were  positive  (i-*-.  *  cfrug  or  drugs  were  detected).  Enter  this 
Mormalion  in  tee  third  blank  column  of  tee  table  in  the  row  marked  TRE* 
EMPLOfMENT. 


VWte  tee  4  specimens  that  tesisd  poMve,  the  telowing  drugs  were  detected: 

8PW<men  Pfvgy 

#1  Marijuana 

#2  Amphetamines 

#3  Marijuana  and  Cocaine  (Multi-drug  specimen) 

#4  Marijuana 


Marlte*»w  was  detected  in  tivee  (3)  specimens,  cocaine  In  one  (1),  and  amphetamines  in  one 
(1).  TMs  Intermatlon  Is  entered  fri  the  columns  on  the  right  hand  side  of  the  table  under  each 
of  these  drugs.  TWo  (Mferent  drugs  were  detected  in  specimen  #3  (multi-drug)  so  an  entry  is 
made  in  both  the  mar|uana  and  the  cocaine  column  lor  this  spedmea 


ir»i  Of  TEST 

NOME* 

OF 

(OEctims 

COllfCIEI 

MMEO 

Of 

SMCIMCM 

KPOITfO 

■COftIff 

tMMBCt  Of 
SMCIMEMS 
VUlf  ICO 

oostfivE  roa 

om  «« 

«06C  Of 

fNE  fin 
ORIIGS 

•VME*  Of  SfECIHEMf  (fflflEO  fOSITIfE  fO* 

EfCH  tTff  Of  o«ue 

laflf 

(IMI 

ooMd' 

CiUlIf 

tK»l 

Ofititt 

4«IM» 

ME-ENHOtMIIT 

liSIBI 

i^mn 

*  ^ 

■n 

1 

• 

[ 

■ 

Note  that  addkig  up  the  numbers  for  each  type  of  drug  in  a  row  (tlUMBER  OF  SPECIMENS 
VERIREO  POSfTIVE  FOR  EACH  TYPE  OF  DRUG*)  will  not  always  match  the  number  entered  in 
the  third  column. -NUMBER  OF  SPEQMENS  VERiFlEO  POSim/E  FOR  ONE  OR  MORE  OF  THE 
FMEDRUQS*.  The  total  for  the  nunteers  on  the  right  hand  side  of  the  table  may  differ  from  the 
number  of  spedmwis  testing  positive  since  some  specimens  may  contain  more  than  one  drug. 


Page  2  ,  MAfWIE  EMflOVEE  ALCOHOL  1ESTW4G  MTOfMA^ 

.  .  inlormaiion  for  poet-aockfont  and  reasonable  cause  alcohol  testing.  These 
numbers  do  not  include  refusato  for  testing.  A  sample  table  vvith  example 
numbers  Is  presented  on  page  V. 


Paae2  BelowthetabtoforMAn»CBM]nfEE0mjQTESTMQ»raMAT10Nisabox 

with  the  heading  tiumberofperaortadsnledaposfoonasaoousradeinpioyse 
folowInoavaiHedpQalllMdtag  foor.  This  b  simpty  a  count  of  those  persons 
vdw  wsre  not  piaoed  in  a  covsrsd  position  because  they  tested  posWve  for  one 
ormorsdrugs. 

Pa|^2  AbofolowlrH|thet^forllAntEBff>LQnfEEOf«JGTESTtlQM=^^ 

you  must  provide 'counts  for  employees  have  tested  poslibe  and  have 
returned  to  work  in  a  covered  poeWon  during  the  reported  period.  Thb 
information  should  be  avatebb  trom  the  personnel  ollloe  andfor  drug  program 
.  , ,  .  .  .  manager. 

Page2  .  SPEOMENS  VERFB)  POGITIVE  FOR  MORE  THAN  ONE  DRUG  requires 
..  .  •  information  on  spedmerrs  that  contained  more  than  one  drug.  First,  Indicate  the 

NUMBER  OF  VERFED  POSffIVES.  Then  specify  the  combinalion  of  drugs 
reported  as  positive  by  pbcinp  the  same  nurrrber  In  the  appropriate  columns.  For 
eMvnpte,  if  irtar^uana  and  cocaine  were  detected  in  3  spedm^  then  you  would 
.  write  ”7  as  the  nurrfoer  of  verbed  positives  and  *3rin  the  columns  for  *Mari)uansr 
and ‘CocairW.  Hmar^uana  and  opiates  were  detected  in  2  specimens,  foen  you 
would  write  *2”  as  the  number  of  verified  positives  and  7  in  the  coiunwrs  for 
■Marijuana*  and  *Opbtes*. 

Page2  EMPLXJVEESiiblO  REFUSED  TO  SUBMTr  TO  A  DRUG  TEST  requires  a  count  of 

the  NUMBB)  OF  OGVERB)  EMPLOYEES  who  refused  to  submit  to  a  random  or 
noiMandom  (pre-employmeni,  poet-accident,  or  reasonabb  cause)  drug  test 
required  under  the  USCG  regubdon. 

Page2  ’  DRUG  AND  ALOOHOLTRAMMG  requires  information  on  the  num^  of  covered 
employees  and  supervisory  personnel  who  have  received  the  required  drug  and 
alcohol  training  {foiffog  the  current  reporting  period. 

The  foNowing  instructions  are  to  be  used  as  a  guide  tor  corv^>letlng  the  alcohol  testing 
information  tor  the  USCG/DOT  Drug  and  Atoohol  Testing  MB  Data  ColeclionFbmL  Asampb 
'  testing  resuRstabbwtth  a  narrative  explanation  b  provided  on  page  v  as  an  exampb  to  fadMate 
the  process  of  completing  the  form  correctly. 
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ascSon  Bawd  to  iwnimwte>Sw«lootwHiiSnB  mute  tor  covifd  employ  Thera  ••  two  cWegoitM  of 

teettnetobeoompMedlnthleteble.  teme  neceeaery  to  compMe  tlte  table  Wdudee: 

1)  the  number  of  atooholieeieporfonned  tor  eechtaedngcategoty;  end 

2)  ,  ttw  number  of  teel  leoute  vMcIi  ware  equal  to  or  graaiar  than  0.04. 

A  aantiple  table  with  delated  ktotructlone  a  provided. 
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T««o  types  of  intonnation  are  naoessaiy  to  oomplets  this  table.  The  first  blarik 
column  wMh  the  heading  *NUMBER  OF  TESTSr  requires  a  ooum  of  al  alcohol 
tests  perfprmed  tor  each  testtog  category. 

The  second  blank  column  with  the  heading -NUMBER  OF  TEST  RESULTS  EQUAL 
TO  OR  GREATER  THAN  OiMT  requiree  a  court  of  positive  tests. 


SAMPLE  MARME  EMPLOYEE  TEST  RESULTS  TABLE 


The  tolowing  exarnple  is  tor  Section  0.  MARME  EMPLOYEE  ALCX)HOLTESTWtQ  MF0RMAT10N. 
which  summarizes  post-aoddent  and  reasonable  cause  testktg  results. 


0 


Tests  were  conducted  on  6  erT^>loyees  in  covered  positions  during  the  reporting 
year.  This  Intormation  la  entered  in  ttte  first  btank  column  of  the  table  In  the  row 
marked  -POST-ACCtOENT*.  The  tost  results  tor  these  6  employees  were  the 
tofiowing: 


Empiovee 

#t 

#2 

#3 

#4 

#5 

#6 


0.06 

0.00 

aoo 

0.04 

0.00 

0.02 


The  test  results  tor  2  of  the  employees  in  covered  positions  were  ertuai  to  ot 
greater  than  0.04.  Enter  this  Mormation  in  the  secortd  blank  column  of  the  table 
in  the  row  marked  TOST-ACCIOENr. 


IIM  Of  IfSI 

NWMfl  Of  tCSIS 

HIMIlEt  Of  TEST  RESUtlS  EOUAC  10 

0*  GOEATE*  IMAM  1 

m 

HlSTACClOCNf 

IE«S0Nt(lE  CAUSE 

11 

1 

1 

□  □ 


Please  note  that  the  sample  data  ooflection  form  also  has  irdormation  for  REASONABLE  CAUSE 
testing  on  line  two.  ForREASONABLECAUSEtesting,  to  tests  were  conducted  and  t  was  equd 
to  or  greater  than  a04. 


68284  Federal  Regisler  /  VoL  58.  No.  245  /  Thursday.  December  23.  1993  /  Rules  and  Regulations 


Thursday 

December  23,  1993 


Part  VIII 

The  President 


Proclamation  6643--Nationai  Law 
Enforcement  Training  Week,  1994 


Federal  Register 
VoL  58.  Na  Z45 
Th«rad^.  Dacanate  23.  1983 


Presidential  Documents 


Title  3—  . 

The  PresideBl 


Proclamatioii  6643  of  December  21,  1993 

Natiowd  Law  BJbrcement  Training  Week,  1994 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

One  of  the  most  essential  and  challenging  jobs  in  America  belongs  to  our 
law  enforcement  officers.  The  men  and  women  who  safeguard  our  lives 
and  property  every  hour  of  every  day  are  true  heroes.  They  must  be  physically 
fit,  well-versed  in  criminal  law  and  procedure,  skilled  in  the  use  of  weapons 
and  other  technologies,  adept  at  communicating,  leading,  and  problem-solv¬ 
ing,  and  able  to  make  split-second  decisions  in  life-or-death  situations.  There 
is  no  time  to  look  up  answers  in  a  textbook  out  on  the  street:  an  officer’s 
education  and  training  make  all  the  difference. 

High-quality  instruction  and  preparation  are  the  foundations  of  successful 
law  enforcement.  As  the  problem  of  crime  grows  and  criminals  become 
more  sophisticated,  knowledge  of  law  enforcement  skills  must  enable  officers 
to  bring  every  available  tool  to  bear  to  prevent  crime  and  to  apprehend 
those  who,  with  no  regard  for  the  rights  of  others,  defy  our  laws.  It  is 
no  longer  sufficient  for  officers  to  know  how  to  use  a  car,  a  gun,  and 
a  fingerprint  pad;  today’s  professionals  must  be  proficient  in  disciplines 
as  complicatea  and  diverse  as  computer  technology,  chemical  analysis,  ge¬ 
netic  fingerprinting,  sociology,  and  psychology. 

On  this  occasion,  we  salute  the  men  and  women  who  prepare  our  law 
enforcement  officers  for  duty.  The  expertise  and  education  instilled  by  those 
who  teach  and  train  law  officers  make  our  criminal  justice  system  more 
efficient  and  increase  public  confidence  in  government’s  ability  to  protect 
its  citizens. 

Since  successful  law  enforcement  depends  on  community  involvement,  law 
enforcement  education  for  the  broader  public  should  also  be  recognized 
and  encouraged.  From  field  trips  to  town  meetings  to  university  courses, 
teaching  aimed  at  more  general  audiences  can  better  capture  the  interest 
of  citizens  and  motivate  young  people  to  consider  careers  in  law  enforcement. 

We,  as  a  Nation,  offer  our  heartfelt  gratitude  and  support  to  those  who 
instruct  and  inspire  our  officers.  We  encourage  officers  and  other  Americans 
to  avail  themselves  of  the  many  law  enforcement  training  opportunities 
available  to  them. 

The  Congress,,  by  Senate  Joint  Resolution  75,  has  designated  January  2, 
1994,  through  January  8,  1994,  as  “National  Law  Enforcement  Training 
Week,”  and  has  authorized  and  requested  the  President  to  issue  a  proclama¬ 
tion  in  observance  of  this  occasion. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  January  2,  1994,  through  January  8,  1994, 
as  National  Law  Enforcement  Training  Week.  I  urge  all  Americans  to  observe 
this  week  with  appropriate  exhibits,  ceremonies,  and  activities,  including 
programs  designed  to  heighten  the  awareness  of  all  citizens  and  to  stimulate 
and  encourage  our  Nation’s  youth  to  recognize  the  vital  significance  of 
law  enforcement  in  America. 
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IN  WITNESS  WHEREOF,  I  have  h^unto  set  my  hand  this  twenty-first 
day  of  December,'  in  the  year  of  our  Lord  nineteen  hundred  and  ninety- 
three,  and  of  the  Independence  of  the  United  States  of  America  the  two 
.  hund^  and  eighteenth. 

DTt  Doc.  03-31536  ^  i  .  .....  "  •  .  t  :  ' 

Piled  li-Xl-e3: 4:46  pm]  ,  '  .  '  ,  .  '  ^ 

Billing  code  3195-01-P  '  i  ,  r 
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Federal  Roister 

Index,  finding  aids  ft  general  information 

Public  inspection  desk 

Ckirrections  to  published  documents 

Document  drafting  information 

Machine  readable  documents 

202-523-5227 

523-5215 

523-5237 

523-3187 

523-3447 

Code  of  Federal  Regulations 

Index,  finding  aids  ft  general  information  ' 

Printing  schedules 

»  523-5227 

523-3419 

Laws 

Public  Laws  Update  Service  (numbers,  dates,  etc.) 
Additional  information 

523-5641 

523-5230 

Presidential  Documents 

Executive  orders  and  proclamations 

Public  Papers  of  the  Presidents 

Weekly  Compilation  of  Presidential  Documents 

523-5230 

523-5230 

523-5230 

The  UnKed  States  Qovemment  Manual  * 

General  information 

Other  Services 

523-5230 

Data  base  and  machine  readable  specifications 
Guide  to  Record  Retention  Requirements 

Legal  staff 

Privacy  Act  Compilation  ^ 

Public  Laws  Update  Service  (PLUS) 

TDD  for  the  hearing  impaired 

523-3447 

523-3187 

523-4534 

523-3187 

523-5641 

523-5229 

ELECTRONIC  BULLETIN  BOARD 

Free  Electronic  Bulletin  Board  service  for  Public  202-275-1538, 
Law  numbers,  and  Federal  Register  finding  aids.  or  275-0920 
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At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (L^).  which 
lists  parts  and  sections  affected  by  documents  published  since  the 
revision  date  of  each  title. 
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6630  . 63277 

6631  . 63279 

6632  . 63883 

6633  . 64363 

6634  . 64667 

6635  . 65279 

6636  . 65525 

6637  . ; . 65527 
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rule  of  Dec.  10) . 64904 
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12884  . _64099 
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No.  94-4  of  November 

19.  1993 . 63519 
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3.  1993 . 65277 

No.  94-6  of  December 
6.  1993 . 65099 
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. 64361 

5CFR 


52 . 64365 

293 . 65531 

351 . 65531 

430 . 65531 

432.. . 65531 

451 . 65531 

511 - 65531 

530  . 65531 

531  . 65531 

536 . 65531 

540 . 65531 

575 . .65531 

591 . .65531 

595 . 65531 
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831 . 64366.65243 
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1 . 64353 

54 . 64669 

68 . 68015 

75 . 64101 

301 . 64102.67627 
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Irst  session  of  the  103d 
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coniunction  with  'PLUS” 
(Public  Laws  Update  Service) 
on  202-523-6641.  The  text  ^ 
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ordered  in  Individual  pamphlet 
form  (referred  to  as  “sip 
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Superintendent  of  Documents, 
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Office,  Washington.  DC  20402 
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enacted  into  public  law  durfrig 
the  second  session  of  the 
103d  Congress,  which 
convenes  on  January  25, 

1994. 

H.R.  1 944/P  J.  103-197  ' 

To  provide  for  adcfitional 
development  at  War  In  the 
Pacific  National  Historical 
Park,  and  for  other  purposes. 
(Dec.  17,  1993;  107  Stat 
2301;  3  pages) 

KR  2840/P  J-  103-198 
Copyright  Royalty  Tribunal 
Reform  Act  of  1993  (Dec.  17, 
1993;  107  Stat.  2304;  13 
pages) 

tiR.  3000/Pi.  103-199 
/^  For  Reform  In  Emerging 
New  Democracies  and 
Support  and  Help  for 
Improved  Partnership  with 
Russia,  Ukraine,  and  Other 
New  Independe^  States  or 
the  FRIENDSHIP  Act  (Dec. 

17,  1993;  107  Stat  2317;  16 
pages) 
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Domestic  Chemical  Diversion 
Control  /tct  of  1993  (Dec.  17, 
1993;  107  Stat.  2333;  9 
pages) 

H.R.  3514/P.L.  103-201 
To  clarify  the  regulatory 
oversight  exercised  by  the 
Rural  Electrification 
/Ndntinistration  with  respect  to 
certain  electric  borrowers. 
(Doc.  17,  1993;  107  Stat. 
2342;  2  pages) 

S.  422/P.L  103-202 
Government  Securities  Act 
Amendments  of  1993  (Dec. 

17,  1993;  107  Stat.  2344;  24 
pages) 

S.  664/P.L  103-203 
Making  a  technical  ‘ 
amendment  of  the  Clayton 
Act.  (Doc.  17,  1993;  107  Stat. 
2368;  1  page) 


8.  714/Pi.  103-204 

Resolution  Trust  Ck>rporation 
Completion  Act  pec.  17, 

1993;  107  Stat.  2369;  49 
pages) 

8.  1777/Pi.  103-205 

To  extend  the  suspended 
implementation  of  certain 
requirements  of  the  food 
stamp  program  on  Indian 
reservations,  to  suspend 
certain  eligibility  requirements 
for  the  participation  of  retafl 
food  stores  In  the  food  stamp 
program,  and  for  other 
purposes.  (Dec.  17,  1993;  107 
Stat.  2418;  1  page) 

HJ).  21S0/P.L.  108-206 

Coast  Guard  Authorization  Act 
of  1993  (Dec.  20,  1993;  107 
Stat.  2419;  37  pages) 

HJ.  Res.  300/P.L  103-207 

Providing  for  the  corwening  of 
frre  Sec^  Session  of  the 
One  Hundred  TNrd  Congress. 
(Dec.  20,  1993;  107  Stat. 
2456;  1  page) 

8.  1507/Pi.  103-208 

Higher  Education  Technicaf 
Amendments  of  1993  (Dea 
20,  1993;  107  Stat  2457;  33 
pages) 

RR  1237/P.L  103-209 

National  Child  Protection  Act 
of  1993  (Dec.  20,  1993;  107 
Stat  2490;  6  pages) 

H.R  253S/P.L  103-210 

To  amerxf  titte  38,  United 
States  Code,  to  provide 
additional  authority  for  the 
Secretary  of  Veterans  Affairs 
,  to  provide  health  care  for 
veterans  of  the  Persian  Gulf 
War.  (Dec.  20,  1993;  107 
Stat  2496;  3  pages) 
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